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Art.  I.— MR.  BROUGHAM'S  SPEECH  ON  THE  PRE! 
SENT  STATE  OP  THE  LAW. 

The  Speech  of  Henry  Brougham^  Esq.  M.P,  in  the  Hofiee  of 
Commons^  on  Thursday^  February  7*  1828,  on  his  Moticm, 
that  an  humble  Address  be  presented  to  his  Majesty ^  praying 
that  he  toill  be  graciously  pleased  to  issue  a  Commission  fin- 
inquiring  into  the  Defects  occasioned  by  Time  or  otherwise 
in  the  Laws  of  this  Realmj  and  into  the  Measures  necessary 
for  removing  the  same.    London,  Henry  Colbum.     1828. 

No  man  can  be  the  author  of  a  higher  service  to  his  country, 
than  he  who  reforms  the  laws  on  which  the  security  of  person  and 

Eroperty  more  immediately  depends ;  with  the  single  exception  of 
im  who  reforms  the  legislature,  because  that  is  the  power  by 
which  the  laws  themselves  are  first  made,  and  afterwards  preserved; 
and  without  a  certain  degree  of  perfection  in  this,  tne  people 
have  security  for  nothing,  except  misrule  and  all  its  abominations. 
At  the  same  time,  it  is  true,  and  a  most  important  truth,  that 
the  legislature  itself  exists  only  for  the  sake  of  the  laws,  by  which 
the  security  of  person  and  property  is  maintained.  This  security 
is  the  end.  The  legislature  is  only  the  means;  and  if  sucn 
means  were  not  necessary  to  the  encC  the  legislature^  would  have 
no  existence. 

''  I  shall  not  (says  Mr.  Brougham)  enlarge,  after  the  manner  of 
flome,  on  the  infinite  importance  and  hiA  interest  which  belongs  to  tbe 
question,  and  the  attention  which  it,  of  right,  claims  from  us,  whether 
we  be  conndered  as  a  branch  of  the  Government,  or  as  the  Represents^ 
tives  of  the  people,  or  as  a  part  of  the  people  ourselves.  It  would  be 
wholly  superfluous;  for  every  one  must  at  once  admit,  that  if  we  view 
the  whole  establishments  of  the  country — ^the  Government  by  the  King^ 
and  the  other  Estates  of  the  Realm,— the  entire  system  of  Administra- 
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tionj  whether  civil  or  military, — ^the  vast  estaUiahments  of  land  and 
of  naval  force  by  which  the  State  is  defended, — our  foreign  negotiatunUy 
intended  to  preserve  peace  with  the  world,— our  domestic  arrangements, 
necessary  to  make  the  Government  respected  by  the  people,— or  our  fisoed 
regulations,  by  which  the  expense  of  the  whdie  is  to  be  supported,-— all 
shnnk  into  nothing,  when  compared  with  the  pure,  and  prompt,  and 
cheap  Administration  of  Justice  throughout  the  communitj.  I  will 
indeed  make  no  such  comparison ;  I  will  not  put  in  contrast  things  so 
iaseparablj  connected ;  for  all  the  establishments  formed  bj  our  ances- 
tors, and  supported  by  their  descendants,  were  invented  and  are  chiefly 
maintained,  in  order  that  justice  .may  be  duly  administered  between  man 
and  man.  And,  in  my  mind,  he  was  guilty  of  no  error, — ^he  was 
chai^;eable  with  no  ezan^ention, — he  was  betrayed  by  his  fancy  into  no 
metaphor,  who  once  sa%  that  dl  we  see  about  us.  King,  Loids,  and 
Commons,  the  whole  machinery  of  the  State,  all  the  apparatus  ci  the 
system,  and  its  varied  workings,  end  in  sbupdy  bringing  twelve  good 
men  into  a  box.  Such — the  administration  of  justice— is  the  cause  of 
the  establishment  of  Government — such  is  the  use  of  Government :  it  is 
this  purpose  which  can  alone  justify  restraints  on  natural  liberty— it  is 
this  only  which  can  excuse  constant  interference  with  the  rights  and  the 
property  of  men." — p.  4. 

It  is  to  be  regarded,  in  all  respects,  as  an  event  most  highly 
fortunate,  that  a  man  holding  so  nish  a  rank  as  Mr.  Brougham, 
both  in  the  lerislature  and  m  the  uv,  should  hare  spoken,  and 
should  have  published,  the  memorable  discourse  whicn  we  have 
now  before  us.  That  the  law  should  have  remained  during  so 
many  ages, — aoes,  too,  of  inquiry  and  knowledge,— to  so  great  a 
degree  not  orSv  inadequate  to  its  ends,  but  directly  opposed  to 
its  ends,  is  owmg  to  a  concurrence  of  causes,  among  wnich  the 
authori^  of  the  members  of  the  legislature,  and  of  the  legal 
profession,  has  not  been  the  lease  considerable.  Up  to  a  very 
recent  period  they  have  combined, — ^with  what  credit  likely  to  be 
aUowed  to  their  understanding  and  virtue,  in  the  years  tnat  are 
approaching,  we  may  already  descry, — ^in  the  most  vehement  de- 
clarations of  the  perfection  of  our  legal  system,  and  the  most 
vehement  denouncements  upon  the  heM  of  any  disafiected  indi- 
vidual who  presumed  to  allege,  that  there  remained  in  it  any  the 
smallest  room  for  improvement.  With  the  apathetic  part  of  man- 
kind; and  till  lately  on  this  subject  all  men  were  apathetic;  with 
those  who  knew  litUe,  and  were  not  careful  to  know  much,  the 
mere  word  of  these  authoritative  classes  bore  in  it  the  force  of 
demonstration;  and  when  this  word  was  accompanied  with  all  the 
signs  of  passion,  of  a  virtuous  admiration  of  that  which  was  treated 
as  the  gbry  of  the  human  understanding,  and  a  prolific  source  of 
human  fehcity ;  with  a  fierce  indignation  agamst  the  man  who 
showed  an  inclination  to  deface  this  mirror  ta  Excellence,  and^  to 
leeaen    liy  a  vain  attempt  of  improvement,  the  gratitude  which 
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was  owed  to  it  by  those  who  partook  of  its  blessings ;  the  passions, 
always  infectious,  were  caught  together  with  the  behef :  the 
human  mind  was  thenceforwud  barred  against  inquiry :  error  was 
hugffed  in  the  name  of  truth :  and  the  rules  of  law  were  rq;arded 
in  tne  same  light  as  the  laws  of  nature,  not  capable  of  being 
altered  for  the  better,  and,  though  sometimes  producing  evil  as 
well  as  good,  producing  it  by  a  necessity  fiN>m  which  it  was  alto- 
gether miitless  to  attempt  an  escape. 

For  some  tune  past,  the  human  mind  has  been  emancipating 
itself  fiN>m  these  fetters ;  slowly  at  first ;  latterly,  with  a  good  deiu 
of  rapidity.  At  this  critical  juncture  comes  tne  display  afibrded 
by  Mr.  Brougham  in  parliament,  and  distributed  in  unp^rkhable 
enaracters  over  the  land.  Proceeding,  as  it  does,  from  the  same 
place  of  authority  with  the  baneful  prejudice  itself,  and  standing 
directiy  opposed  to  it,  this  Speech  cannot  fail  to  produce  the  most 
important  effects.  Authority  is  now  met  by  authori^,  and  reason 
may  eifect  something  lijce  fair  play.  The  name  of  Mr.  Broi^ham, 
also,  gives  wings  to  nis  words.  The  representation  which  he  has 
made  of  the  law  finds  its  way  into  every  comer  of  the  land ; 
excites  a  curiosity  in  every  breast ;  and  puts  words  into  the  mouth 
of  every  man  that  can  read.  The  very  least  that  can  be.  expected 
from  this  exposition  of  the  state  of  the  law,  is  the  total  removal 
of  all  that  remains  of  the  ludicrous  superstition,  which  holds  it  as 
perfect ;  and  then  the  road  to  its  improvement  is  open  and  clear. 

We  think  that  Mr.  Brougham  has  judged  most  wisely  for  his 
own  glory  in  taking  for  his  peculiar  task  the  reform  of  the  laws. 
The  time  is  ripe,  or,  at  any  rate,  is  fast  ripening,  for  this  great 
forward  movement  in  civilization — ^the  optimization  (if  we  may  so 
express  it)  of  law.  And  in  this  glorious  career,  Mr.  Brougham  is 
the  man  to  take  the  lead.  His  station  as  a  lawyer,  and  his  rank  in 
the  legislature,  give  him  peculiar  advantages ;  and  what  motive 
is  there  by  which  he  should  be  withheld  ?  He  is  evidently  a  man 
whom  the  objects  of  vulgar  ambition  cannot  satisfy.  The  hoard- 
ing of  exorbitant  wealth,  the  holding  of  jplace,  the  acquisition  of 
tides,  are  things  which  he  plainly  holds  m  secondary  estimation. 
In  truth  he  has  not  a  taste  but  what  can  otherwise  find  a  much 
higher  gratification.  Suppose  him  an  ambitious  man;  suppose 
him  a  vain  man ;  what  can  riches,  or  place,  or  title,  add  to  the 
gratification  which  his  ambition  or  his  vanity  can  command  with- 
out them ;  or  ratiier,  what  compensation  could  they  yield  him  for 
the  gratification  which  he  must  for^,  if  these  were  his  leading 
objects  ^jpursuit?  What  comparison,  in  the  present  day,  when 
public  opmion  is  the  pervading  and  powerful  thing  which  we 
bdbold  it,  between  the  grandeur  of  the  man  who  is  identified  with 
public  opinion,  and  commands  what  that  commands ;  and  that  of 
the  man  of  office,  who  commands  but  the  sordid  Creatures  whom. 
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vided  for,  bb  if  done  by  a  set  of  men  whose  object  was  to  make  a 
mockery  of  human  reason ;  to  sport,  like  mischievotts  monkeys, 
with  die  things  on  which  the  hapj^ess  and  misery  of  human 
creatures  depend*  The  determinations  concerning  tne  rights  of 
indiTiduals  are  distributed,  in  one  yery  ill-defined  portion,  to  a  set 
of  men  called  common  law  judges;  in  another  equally  ill-defined 
portion  to  another  set  of  men  called  equity  inches;  in  another 
portion  to  men  called  ecclesiastical  judges;  ana  m  a  portion  miscd- 
umeous,  and  almost  indescribable,  to  a  most  numerous  and  strange 
dais  of  judges,  called  justices  of  the  peace. 

The  mode  also  in  which  these  men  operate  is  nearly  as  ill- 
contrived  for  the  performance  of  thdr  busmess  as  it  is  possible  to 
conceive.  Whereas  four  men,  when  properly  employed,  can  do 
four  times  as  much  work  as  one  man,  English  law  sets  four  or 
more  judges  to  work,  at  the  same  time,  upon  the  same  thing,  where 
many  men  cannot  possibly  do  more  than  one,  but  gisnerally,  of 
necessity,  do  less.  And  whereas  reason  recommends,  that  there 
should  DC  a  vadste  to  do  the  business  of  a  judge,  as  there  is  a 
physician  to  do  the  work  of  a  physician,  a  pnest  to  do  the  work  of 
a  priest,  wherever  one  is  required,  on  the  contrary,  the  judges,  of 
the  higher  order,  in  England,  are  all  assembled  in  the  capital, 
and  the  demand  for  justice  must  either  travel  to  them,  or  put  up 
with  a  virtual  deniaL 

From  this  specimen  of  the  absurdities  which  disgrace  the 
provision  made  for  the  judicial  services  required  by  the  com- 
munity in  civil  cases,  let  us  turn  our  eye  toward  the  provision 
which  is  made  in  penal  cases.  Is  there  a  functionary  for  the  per- 
formance of  the  business  whenever  and  wherever  it  is  required  ? 
Far  from  it.    Human  ingenuity  could  hardly  devise  a  more  pre- 

Csterous  expedient  than  that  with  which  the  people  of  England 
ve  hitherto  been  provided.  We  take  away  a  portion  of  the 
judges  of  the  metropolis  from  the  bu&iness  in  which  they  are  there 
engaged,  and  send  them  about  the  country  twice  or  three  times  in 
the  year,  to  get  through,  in  such  way  as  they  can,  the  penal  business 
which  has  been  accumulating  for  months.  This,  at  least,  is  the 
provision  made  for  judicature  in  the  more  highly  penal  cases ;  for 
the  less  highly  penal  cases,  by  far  the  most  numerous,  and  therefore 
the  most  important,  there  is  the  truly  extraordinary  establishment 
of  the  justices  of  the  peace. 

But  to  describe  in  detail  the  absurdities,  and,  we  may  even  say,  the 
atrocities,  of  the  judicial  establishment  in  England  would  carry  us 
far  beyond  the  limits  to  which  we  are  restricted.  Besides,  we  are 
much  more  desirous  that  the  reader  should  upon  this  subject  hear 
Mr.  Brougham  than  ourselves. 

"  In  the  first  place,  let  us  proceed  to  Uie  Courts  in  Westminster-hall, 
and  observe  the  course  pursued  in  them.    The  House  is  aware  that. 
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whatever  Buy  liave  been  the  original  of  our  three  ffteat  Common  Law 
GmrtBy  they  now  deal  with  nearly  the  same  descnption  of  suits ;  and 
that,  though  the  jurisdiction  of  each  was  at  first  separate  and  confined 
within  very  narrow  limits,  their  functions  aie  now  nearly  the  same. 
The  jurisdiction  of  the  Court  of  King's  Bench,  for  example,  was  ori- 
ginally confined  to  Pleas  of  the  Crown,  and  then  extended  to  actions 
where  violence  was  used, — actions  of  trespass  by  force ;  but,  now,  all 
actions  are  admissible  within  its  walls,  through  the  medium  of  a  legal 
fiction,  adopted  for  the  purpose  of  enlarging  its  authority,  that  every 
penon  sued  is  in  the  ci^rtody  of  the  Marshal  of  the  Court,  and  may, 
therefore,  be  proceeded  against  for  any  personal  cause  of  actum.  Thus, 
by  degrees,  tUs  Court  has  dra¥m  over  to  itself  actionsi,  which  reallv  be- 
long to  the  great  forum  of  ordinary  actions  between  subject  and  subject, 
as  its  name  implies,  the  Court  of  Common  Pleas.  The  Court  of  Com- 
mon Pleas,  however,  jn  its  exertions  for  extending  its  business,  was  not 
so  fixrtunate  as  its  rival:  for,  though  it  made  a  vigorous  attempt,  under 
Lord  Chief  Justice  North,  to  oilaige  its  sphere,  it  never  was  able  to 
obtain  cognisance  of  the  peculiar  sul^ect  of  King^s  Bench  jurisdiction- 
Crown  Pfeas. 

"  I  hc^.  Sir,  the  House  will  allow  me,  for  the  sake  of  a  little 
divertissement  in  tiie  midst  of  so  dry  a  matter,  to  state  the  nature  of  the 
contest  between  the  two  Courts,  as  described  by  Roger  North  in  his 
biography  of  the  Lord  Keeper, — a  work  of  amusement  with  which  I  am 
sure  my  Learned  Friend  (the  Solicitor-General)  is  as  well  acquainted 
as  he  is  with  the  subtleties  of  his  profession. 

**  It  appears  from  his  account,  that  the  Courts  of  Kin^s  Bench  and 
Conmion  rleas  had  quarrelled  as  to  their  respective  provinces ;  for  he 
says,  '  The  Court  of  Common  Pleas  had  been  outwitted  by  the  King's 
Bench,  till  his  Lordship  came  upon  the  cushion,  and  that  by  our  artifice 
in  prooen  called  ac  Hiamt.  His  Lcntlship  used  the  same  artifice  in  the 
prooeas  of  his  Court,  where  it  was  as  ^^ood  law  as  above.  But  Hale 
exclaimed  against  it,  and  odled  it  altering  the  process  of  law ;  which 
very  same  ^ing  his  own  court  had  done,  and  continued  to  do  every 
day.(6)'  In  another  place  he  tells  how,  '  The  two  courts  being  upon 
tenns  of  competition,  tiie  King's  Bench  outwitted  the  Common  Pleas/ 
and  how  the  latter  'invented  a  shift'  against  the  King^s  Bench. 
*  There,'  says  he,  *  the  Common  Pleas  thought  they  had  ni^ed  them. 
But  the  King's  Bench  was  not  so  sterile  of  invention  as  to  want  the 
means  of  being  even  with  that  device ; '  and  he  shows  how— concluding 
with  this  remark — '  The  late  Chief  Justice,  Sir  Orlando  Brid^eman, 
and  his  officers  of  the  Common  Pleas,  gave  this  way  of  proceeding  by 
the  King's  Bench  very  ill  language,  cafiing  it  an  arbitrary  alteration  c^ 
the  form  of  l^al  process,  and  utterly  against  law.  But  the  losers  might 
neak;  they  got  nothing  else;  and  the  Triccum  in  lege  carried  it  for  the 
&ing^9  Bench ;  which  Court,  as  I  said,  ran  away  wiUi  all  the  bu8iness.(c)' 
'<  The  Exdiequer  has  adopted  a  similar  course ;  for,  though  it  was 


(ft)  North*8  Lives  of  Lord  Keq)er  OuOdford,  &c.,  voI.i.  p.  130. 
(c;  Ibid,  vol  i.,  p.  203. 
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ori^nally  confined  to  the  txial  of  Revenue  cases,  it  has,  by  means  of 
another  fiction — the  supposition  that  every  body  sued  is  a  debtor  to  the 
Crown,  and  further  that  he  cannot  pay  his  debt  because  the  other  party 
will  not  pay  him,<— opened  its  doors  to  every  suitor,  and  so  drawn  to 
itself  the  right  of  trying  cases  that  were  never  intended  to  be  placed 
within  its  jurisdiction. 

**  The  first  state  of  the  Courts  being  that  of  distinct  jurisdiction,  then 
of  course  this  separation  of  provinces  was  praised ;  afterwards  all  dis- 
tinction became  obsolete,  and  then  the  conflict  and  competition  were  as 
much  commended :  and  with  far  greater  reason,  if  the  competition  were 
real ;  but  it  is  almost  purely  speculative.  In  the  first  place,  the  Court 
of  Common  Pleas  shuts  its  doors  to  many  practitioners  of  the  law,  by 
requiring  that  a  certain  proportion  of  fees  uiould  be  advanced  at  a  much 
earlier  stage  in  the  cause  than  is  custamary  in  the  other  Courts.  For  who 
is  it  that  must  advance  this  money  ?  Either  the  attorney  himself,  if  it 
be  his  own  cause,  must  pay  the  money  out  of  his  own  pocket,  or,  if  he  is 
acting  as  agent  for  a  country  practitioner,  he  must  begin  by  laying  out 
the  money  long  before  he  can  draw  upon  his  employer  for  reimburse- 
ment, and  he  is  not,  in  all  cases,  sure  of  being  repaid  for  those  advances. 
In  the  second  place,  clients  and  their  attomies  are  induced  not  to  cany 
causes  into  the  Common  Pleas,  by  the  strict  monopoly  that  exists  in  the 
advocates  of  that  Court.  I  have  every  wish  to  speak  with  all  respect  of 
the  learned  persons  who  there  engross  the  practice ;  but  as,  no  doubt, 
solicitors  will  have  their  favourites,  and  as,  possibly,  their  clients  may 
also  have  their  favourites,  the  practice  not  hieing  open  to  all  barristers, 
prevents  many  suitors  from  resorting  to  a  court  where  no  one  can  be 
employed  for  them,  at  least  in  term  time,  except  he  be  a  sergeant ;  and, 
great  as  the  leaminff  of  that  body  is  known  to  be,  well  founded  as  their 
reputation  is  for  skiU  and  for  zeal,  as  well  as  for  legal  knowledge,  yet  the 
exclusive  right  which  they  exercise  operates  to  keep  away  business  from 
the  Court ;  and  thus  it  has  happened  both  that  other  advocates  seldom 
practise  there  at  Nisi  Prius  where  the  Court  is  open,  and  that  much 
fewer  suits  are  carried  to  the  Common  Pleas  than  to  the  King's  Bench. 
The  causes  which  thus  operate  to  shut  the  doors  of  that  Court  must  be 
removed,  before  it  can  hope  to  have  its  fair  share  of  practice. 

**  The  Exchequer,  in  like  manner,  has  its  drawbacks,  though  they 
operate  in  another  way.  There  is  one  reason  why,  as  at  present  consti- 
tuted, it  cannot  do  much  business,  or  have  the  high  reputation  which  it 
ought  to  enjoy;  I  mean  the  mixture  of  various  suits  which  are  cog- 
nisable in  it.  It  is,  in  fact,  a  court  of  all  sorts— of  equity  and  of  law — 
of  revenue  law  and  of  ordinary  law — of  law  between  subject  and  suIh 
ject,  as  weU  as  of  law  between  the  subject  and  the  Crown.  This 
makes  suitors,  seeing  the*  business  done  m  so  many  different  ways, 
come  to  the  conclusion  that  it  is  not  well  done  in  any.  But  there 
is  another  and  more  obvious  reason  why  this  Court  does  not  obtain 
so  much  business  as  the  others ;  I  mean  the  limited  number  of  attomies 
belonging  to  and  allowed  to  practise  in  it.  If  there  is  cause  to  complain, 
as  I  have  been  doing,  of  the  monopoly  among  the  advocates  attached  to 
the  Common  Pleas,  there  is  much  more  cause  for  a  similar  complaint 
touching  the  attomies  in  the  Exchequer.     The  practitioners  in  that 
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court  ore  four  attomies  and  nxteen  clerks,  and  none  others  are  allowed 
to  practise  there ;  if  a  country  attorney  wishes  to  take  his  cause  thither, 
^e  only  mode  hy  which  he  can  do  so  is  to  employ  one  of  the  privileged 
aUomies  of  the  court,  and  divide  with  him  the  profits  of  the  suit.  It  is 
needless  to  say  thai  such  a  system  has,  of  necessity,  a  tendency  at  once 
to  shut  the  doors  of  the  Court  of  Exchequer  against  suitors. 

"  What,  then,  is  the  natural  consequence  of  those  restrictions  which 

prevent  suitors  from  approaching  the  Courts  of  Common  Pleas  and 

Exchequer?     Why,  it  is  this — wherever  there  is  but  little  business 

done  in  any  court,  those  in  power  are  induced  not  to  place  the  strongest 

Judge  in  that  situation ;  then,  the  small  portion  of  business  to  be  done 

renders  the  Judge  less  fit  for  his  office ;  and  so,  by  action  and  re-action, 

while  the  little  busthess  makes  the  Bench  and  the  Bar  less  able,  the  in-« 

ferior  ability  of  the  Court  still  further  reduces  that  little  business.    I  am 

here  speaking  of  past  times,  but  with  a  view,  however,  to  what  may 

occur  at  a  future  period.     We  may  not  always  have  the  Bench  so  well 

filled  as  it  is  at  present.    The  time  may  come  when,  if  a  Judge  were  to 

be  made,  in  consequence  of  political  influence,  who  was  known  not  to 

be  capable  of  properly  filling  the  office,  it  might  be  said  by  those  who 

supported  him,    '  Oh,  it  does  not  matter^send  him  to  the  Court  of 

Exchequer — ^he  will  have  nothing  to  do  there.'     Thus  the  small  portion 

of  business  transacted — the  suspicion  originating  from  the  general  ti^ix- 

ture  of  suits  carried  on  in  different  ways,  that  the  business  is  not  well 

done, — the  monopoly  of  attomies,  together  with  several  other  causes, 

occasions  this  Court  to  be  least  frequented  of  any ;  indeed,  it  has  now 

scarcely  any  thing  to  engage  its  attention.     The  Judges  do  not  sit  for 

more   than  half  an  hour  some  mornings,  and  there  are   hardly  ever 

on   the  paper  more  than  six  or  seven  causes  for  trial  after  term;  a 

dozen  would  be  considered  a  large  entry ;  when  I  well  remember  Lord 

Ellenborough  having  588  set  down  for  trial  in  London  only ;  and  the 

present  Lord  Chief  Justice  lately  had  on  his  paper  no  less  than  850 

untried  causes,     I  mention  this  to  support  my  proposition,  that  there 

is  not  really  a  free  competition  between  the  different  Courts.     To  say, 

in  the  circumstances  which  I  have  stated,  that  suitors  have  a  free  access 

to  all  the  Courts  equally,  is  a  fiction — an  assertion  adapted  to  what 

ought  to  be,  perhaps  to  what  is  intended,  but  certainly  not  founded  on 

the  fact."— p.  5—9. 

The  mode  of  providing  for  judicature  in  Wales  is  a  natural 
point  in  describing  the  judicial  establishment  of  England.  It  is 
thus  noticed  by  Mr.  Brougham: — 

'^  I  am  afraid  that  I  have  already  tired  the  House  with  the  length  of 
these  details ;  but  I  must  now  take  my  leave,  for  a  time,  of  Westmin^ 
ster  Hall,  and  beg  of  you  to  mark,  in  the  next  place,  the  manner  in 
which  the  law  is  administered  in  Wales.  Why  should  V^alcs,  because  it 
happens  to  be  termed  the  Principality,  have  the  rights  of  property,  and 
the  personal  privileges  of  the  inhabitants,  dealt  with  by  different  Judges, 
and  almost  by  a  diiierent  system  from  that  which  is  established  in  £ng« 
land  ?  In  England  you  have  the  first  men — ^men  of  the  highest  educa- 
tion and  experience — to  sit  in  judgment  on  life  and  property.     In  Wale^ 
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you  have  as  Judges,  I  will  not  my  inferior  men,  but  certainly  not  the 
very  first,  nor  in  any  respect  such  as  sit  upon  what  Roeer  North  calls 
the  'Cudiion  in  Westminster  HalL'  I  shaU  here  show  tibree  great  de- 
fects requizinff  a  remedy  most  imperatively.  Oftentimes,  those  persons 
have  left  the  oar,  and  retired  to  the  pursuits  of  country  gentlemen.  I 
do  not  say  that  they^are,  for  that  reason,  unfit  for  the  office  of  Judge,  hut 
stiU  they  cannot  be  so  competent  as  men  in  the  daily  administration  of 
the  law>  and  farming  part  of  our  Supreme  Courts.  In  some  cBtefi 
they  continue  in  Westminster  Hall— which  is  so  much  the  worse, — be- 
cause a  man  who  is  a  Judge  one  half  the  year,  and  a  Barrister  the  other, 
ia  not  likely  to  be  either  a  good  Judge  or  a  oood  Banister.  But  a 
second  and  a  greater  objection  i^  that  the  Welsh  Jsidges  never  chan^ 
their  circuits.  One  of  them,  for  instance,  goes  Ihe  Carmarthen  circuit, 
another  the  Brecon  circuit,  and  a  third  the  Chester  circuit— but  always 
the  same  circuit.  And  what  is  the  inevitable  consequence?  Why, 
they  become  acquainted  with  the  gentry,  the  magistrates,  almost  with 
the  tradesmen  df  each  district,  the  very  witnesses  who  come  before  them, 
and  intimately  with  the  practitioners,  whether  counsel  or  attomies. 
The  names,  the  faces,  the  characters,  the  histories,  of  all  those  persons 
are  familiar  to  them ;  and  out  of  this  too  great  knowledge  grow  likings 
and  prejudices  which  never  can  by  any  possibility  cast  a  shadow  across 
the  open,  broad,  and  pure  path  of  the  Judges  of  Westminster  Hall. 
Then  again  they  have  no  retiring  pennons;  and  the  consequence  is, 
they  retain  their  salaries  Ions  after  they  have  ceased  to  discharge,  pro- 
perly, the  functions  for  which  they  receive  them.  Now  mark  xSr  ronilt 
of  all  this.  On  one  of  the  Weldi  circuits,  at  the  last  Spring  Assiaes, 
there  were  set  down  no  more  than  forty-six  causes  for  trial ;  and  how 
many  does  the  House  think  were  disposed  of?  Only  twenty ;  and  of 
the  twenty-six  made  remanets,  are  some  that  had  stood  over  from  the 
preceding  Assiaes.  It  is  evident  enough  what  should  be  done  here.  If 
any  of  the  Judges  of  the  Principality  have  become  from  the  extreme 
pressure  of  budness  on  the  one  hand,  or  from  any  physical  cause  on  the 
other,  inadequate  to  the  discharge  of  the  business  which  comes  before 
them,  pension  them  off— if  they  be  barristers  yet  remaining  in  West- 
minster HaU,  and  not  fit  to  be  raised  to  the  Bench,  pension  them  off 
too :  sure  I  am,  that  theirs  will  be  the  cheapest  pension,  nay,  the  most 
beneficial  to  the  giver,  '  beinff  twice  blessed,'  which  has  ever  been  be- 
stowed. I  verily  think  that  Sie  Prindpality  would  itself  dieerfully  pay 
this  first  cost  of  a  better  system.  At  aU  events,  add  two  Judges  to  your 
present  number,  and  let  them  take,  with  the  other  twelve,  their  turn 
and  share  in  the  business  of  the  country.  Let  the  Principality  of  Wales 
be  divided  into  two  circuits,  and  then  you  will  have  the  work  weU  done 
and  quickly  done,  especially  if  you  transfer  the  Equity  jurisdiction  to 
the  twt  Courts  of  Westminster.  In  addition  to  this,  from  the  accession 
to  the  present  number  of  Judges,  the  existing  difficulties  arising  ftom 
the  Bail  Court  and  the  Chamber  practice  will  be  done  away."— p.  21-2. 

We  shall  pass  over  the  other  parts  of  the  judicial  establishment, 
which  he  touches,  and  proceed  to  what  he  says  of  the  Justices 
of  Peace.     The  passage  is  long ;  but  it  is  of  so  much  importance. 
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and  ire  aie  so  aiudoufl  to  detain  upon  it  the  attention  of  the  (inb- 
lie,  that  we  cannot  forbear  to  insert  it. 

**  I  now.  Sir,  come  to  the  administration  of  law  in  the  ooontiy,  hf 
Jostioefl  of  Peace ;  and  I  approach  this  {uzisdiction  with  fear  and  tnoi« 
Uin^  when  I  reflect  on  what  Mr.  WinabAm  was  accustomed  to  say,  that 
he  £eaded  to  talk  of  the  same  laws  in  a  House  composed  of  sportsmen; 
and  sOy  too,  I  diead  to  talk  of  the  Quorum  in  an  asKmUy  of  maffistrates. 
Surrounded  as  I  am  both  among  my  Honourable  Friends,  and  among 
Members  on  the  other  ndcy  hy  gentlemen  in  the  oommisdon,  I  own 
that  this  is  a  ground  on  which  I  have  some  reluctance  to  tread.    But  I 
have  to  deal  with  the  piinciple  only,  not  with  the  individuals :  my  re« 
flections  are  general,   not  penomd.      Nevertheless,    considering  the 
changes  which  have  been  effected  in  modem  times,  I  tannot  help  tiiink* 
ing  It  worth  inquiry,  whether  some  amendment  might  not  be  made  in 
our  Justice-of-peace  system  ?     The  first  doubt  which  strikes  me  is,  if  it 
be  fit  that  they  should  be  appointed  as  they  are,  merely  by  the  Lords 
Lieutenant  of  counties,  without  the  interference  of  the  Crown's  responsi* 
hie  ministers.    It  is  true  that  the  Lord  Chancellor  issues  the  commission, 
but  it  is  the  Lord  Lieutenant  who  designates  the  persons  to  be  compre- 
hended in  it     Such  a  thing  is  hardly  ever  known  as  any  interference 
with  respect  to  those  individuals  on  the  part  of  the  Lord  Chancellor.   He 
looks  to  the  Lord  Lieutenant,  or  rather  to  the  '  Custos  Rotulorum," 
which  the  Lord  Lieutenant  most  frequently  is  (indeed  everywhere  but  in 
Counties  Palatine, )  for  the  names  of  proper  persons.    The  Lord  Lieuten- 
ant, therefore,  as  Custos  Rotulorum,  absolutely  appoints  all  the  justices  of 
the  peace  m  his  cotmty,  at  his  sole  will  and  pleasure.    Now,  I  cannot 
understand  what  quality  is  peculiar  to  a  Keeper  of  the  Records,  that  fita 
him,  above  all  other  men,  to  say  who  shall  be  the  judges  of  the  district 
whose  records  he  keeps.      I  tliink  it  would  be  about  as  convenient 
and  natural  to  let  the  Master  of  the  Rolls  appoint  the  Judges  of 
the  land,  (indeed,  more  so,  for  he  is  a  lawyer)  or  to  give  the  appoint- 
ment to  the  Keeper  of  the  State  Papers.    The  Custos  Rotulorum  may 
issue  a  new  commission,  too,  and  leave  out  names;  I  have  known  it 
done ;  but  I  have  also  known  it  prevented  by  the  Great  Seal ;  indeed, 
it  was  laid  down  as  a  rule  by  the  late  Lord  Chancellor  Eldon,  from 
whidi  no  consideration,  his  Lordship  was  used  to  say,  should  induce 
him  to  depart*  that  however  unfit  a  magistrate  might  be  for  his  office, 
either  from  private  misconduct  or  party  reeling,  he  would  never  strike 
him  off  the  list  until  he  had  been  convicted  of  some  offence  by  the  ver- 
dict of  a  Court  of  Record.     Upon  this  principle  he  always  acted.    No 
doubt  his  Lordship  felt,  that,  as  the  Magistrates  gave  their  services 
gratis,  they  ought  to  be  protected ;  but  still  it  is  a  rule  which  opens  the 
door  to  very  serious -mischief  and  injustice ;  and  I  myself  coidd,  if  nece»« 
sary,  quote  cases  in  which  it  has  been  most  unfortunately  persevered  in. 
On  looking,  however,  at  the  description  of  persons  who  are  put  into 
the  commission,  I  am  not  at  all  satisfied  that  the  choice  is  made  with 
competent  discretion ;  and  upon  this  part  of  the  question  I  may  as  well 
declare  at  once,  that  I  have  very  great  doubts  as  to  the  expediency  of 
making  Clerg3anen  mag^trates.    This  is  a  course  which,  whenever  it 
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can  be  done  conveniently,  I  should  certainly  be  glad  to  ace  changed, 
unless  in  counties  where  there  are  very  few  resident  lay  proprietors. 
My  opinion  is,  that  a  clerical  magistrate,  in  uniting  two  very  excellent 
and  useful  characters,  pretty  generally  spoils  both;  that  the  combination 
produces  what  the  alchemists  call  a  tertium  quid,  with  very  little,  in- 
deed, of  the  good  qualities  of  either  ingredient,  and  no  little  of  the  bad 
ones  c^  both,  together  with  new  evils  superinduced  by  the  commixture. 
There  is  the  activity  of  the  magistrate  in  an  excessive  degree— over- 
activity is  a  veiy  high  magisterial  offence,  in  my  view ;  yet  most  of  the 
magistrates  distinguished  for  over-activity  are  Clergymen :  joined  to  this 
are  found  the  local  hatings  and  likings,  and,  generally,  somewhat  nar- 
row-minded opinions  and  prejudices,  which  are  apt  to  attach  to  the 
character  of  the  resident  parish  priest,  one  of  the  most  valuable  and  re- 
spectable if  kept  pure  from  political  contamination.  There  are  some 
Lords  Lieutenant,  I  know,  who  make  it  a  rule  never  to  appoint  a 
clergyman  to  the  magistracy ;  and  I  entirely  agree  in  the  policy  of  that 
course,  because  the  education  and  the  habits  of  such  gentlemen  are  sel- 
dom of  a  worldly  description,  and  therefore  by  no  means  qualify  them 
to  discharge  the  duties  of  such  an  office ;  but,  generally  spealang,  as 
the  House  must  be  aware,  through  the  country  the  practice  is  far  other- 
wise. Again,  some  Lords  Lieutenant  appoint  men  for  their  political 
opinions ;  some  for  activity  as  partisans  in  local  contests ;  some  are  so 
far  influenced  as  to  keep  out  all  who  take  a  decided  part  against  them- 
selves in  matters  where  all  men  should  be  free  to  act  as  their  opinions 
dictate ;  and  in  the  exercise  of  this  patronage  no  responsibility  whatever 
substantially  exists.  Appointed,  then,  by  irresponsible  advisers,  and 
irremoveable  without  a  conviction,  let  us  now  see  what  is  the  auUiority 
of  men  so  chosen  and  so  secure." 

After  noticing  the  privilege  of  granting  or  withholding  licences, 
Mr.  Brougham  thus  proceeds : — 

"  Nor  is  the  licensing  power  of  the  Magstracy  that  in  which  alone 
great  abuses  exist  They  prevail  wheresoever  their  authority  is  exer- 
cised; in  the  commitments  for  offences  against  the  Game  Laws;  in 
dealing  with  petty  offences  against  property;  in  taking  cognisance 
of  little  assaults,  especially  on  officers ;  in  summary  convictions  for  non- 
payment of  tithes,  and  a  number  of  other  matters  affecting  the  liberties 
and  property  of  the  subject ;  and,  yet,  for  their  conduct  in  all  of  these 
matters  they  are  not  amenable  to  any  superior  power,  provided,  as  I 
have  said  before,  they  only  keep  their  own  council,  and  abstain  from 
stating  the  reasons  by  which  they  have  been  actuated,  should  their  mo- 
tives be  evil.  There  is  not  a  worse  constituted  tribunal  on  the  face  of 
the  earth,  not  even  that  of  the  Turkish  Cadi,  than  that  at  which  sum- 
mary convictions  on  the  Game  Laws  constantly  take  place ;  I  mean  a 
bench  or  a  brace  of  sporting  justices.  I  am  far  from  saying  that,  on 
such  subjects,  they  are  actuated  by  corrupt  motives ;  but  they  are  un- 
doubtedly instigated  by  their  abhorrence  of  that  caput  lupinutn,  that 
Jiaslis  humani  generis,  as  an  Honourable  Friend  of  mine  once  called  him 
in  his  place,  that^cr^  naturce — a  poacher.  From  their  decbions  on 
those  points,  where  their  passions  are  the  most  likely  to  mislead  them. 
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no  appeal  in  reality  lies  to  a  more  calm  and  unprejudiced  tribunal ;  for. 
nnleas  they  set  out  any  matted  illegal  on  the  face  of  the  conyu5tion,  you 
lemove  the  zeoord  in  vain.  EquaUy  supreme  are  they  in  cases  where, 
sittine  in  a  body  at  Quarter.  Sessions,  they  decide  upon  the  most  impor- 
tant rights  of  liberty  and  pro^rty.  Let  it  be  remembered  that  they 
can  -sentence  to  ahnost  unlimited  imprisonment,  to  whipping,  to  fine, 
nay,  tp  transportation  for  seven  and  fourteen  years.  I  have  Juddered 
to  see  the  way  in  which  these  extensive  powers  are  sometimes  exercised 
by  a  jurisdiction  not  responsible  for  its  acts.  It  is  said,  that  the  Magis- 
tracy ought  not  to  be  responsible,  because  it  is  not  paid ;  but  we  ought 
not  to  forget,  that  as  gold  itself  may  be  bought  too  dear,  so  may  eco- 
nomy ;  money  may  be  saved  at  too  h^  a  price.  Mark  the  difference  of 
responsilnlity  between  the  Quarter  Sessions  and  one  of  the  superior 
Courts  of  the  kingdom.  In  the  King's  Bench,  the  name  of  the  Judge 
who  pronounces  the  judgment  is  known,  and  the  venerable  magistrate 
stands  before  the  country  in  his  own  proper  person,  always  placed  at 
the  bar  of  public  opinion.  Here  it  is  Lord  Tenterden — ^it  is  Mr.  Jus- 
tice fiailey,  by  their  names :  in  the  other  case,  it  is  merely  the  Quarter 
Sessions,  which,  as  Swifl  says,  is  nobody's  name.  The  individual  Ma- 
gistrates composing  it  are  not  thought  of;  their  names  are  not  even 
published.  It  is  a  fluctuating  body.  If  the  same  individuals  always  sat 
in  the  Court,  there  might  be  some  approach  to  responsibility.  At  pre- 
sent there  is  none ;  and  where  there  is  no  responsibility,  injustice  will 
occasionally  be  committed,  as  long  as  men  are  men.  It  would  be  some 
correction  of  the  evil,  if  the  number  of  Magistrates  was  fixed ;  if  their 
names  were  always  known  in  connection  with  their  acts;  and  if  they 
were  more  easily  removeable  on  proof  of  their  misconduct.  Then  comes 
the  question — Is  it,  after  all,  gratuitous  service  ?  We  are  told  that  we 
cannot  vidt  the  Magistrates  severely,  or  even  watch  them  very  strictly, 
because  they  volunteer  their  duty,  and  receive  no  remuneration  for  their 
trouble.  But  although  they  have  no  money  for  it,  they  may  have  money's 
worth.  Cheap  justice.  Sir,  is  a  very  eood  thing ;  but  costly  justice  is 
much  better  than  cheap  injustice.  If  I  saw  clearly  the  means  by  which 
the  Magistrates  could  be  paid,  and  by  which,  therefore,  a  more  correct 
discharge  of  the  magisterial  duties  might  be  insured,  I  would  certainly 
prefer  paying  them  m  money  to  allowing  them  to  receive  money's  worth 
by  jobs,  and  other  violations  of  their  duty.  Not  only  may  the  Magis- 
trate hknself  receive  compensation  in  money's  worth ;  he  may  receive  it 
in  hard  money  by  his  servants.  The  fees  of  a  Justice's  clerk  amount  to 
a  little  income,  often  to  many  times  a  man's  wages.  I  have  heard  of  a 
reverend  Justice  in  the  coun^,  having  a  clerk  whose  emoluments  he 
wished  to  increase,  and  therefore  he  had  him  appointed  Surveyor  of 
weights  and  measures,  with  a  salary  of  a  guinea  and  a  half  per  week. 
This  person  appointed  a  deputy,  to  whom  he  gave  five  shillings  and 
sixpence,  and  who  did  all  the  duty.  These  circumstances  came  under 
the  consideration  of  his  brother  Justices ;  when,  after  a  strenuous  oppo- 
ntion,  and  among  others,  on  the  part  of  the  gentleman  who  communi- 
cates the  occurrence  in  a  letter  now  lying  before  me,  it  was  decided,  not 
only  not  to  remove  the  first  appointed  person,  who  it  was  proved  was 
doing  nothing,  but  to  swear  in  the  other  as  his  afssistant!  My  friend  is 
VOL.  II. — ju.  c- 
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not  entirdj  widiout  rasmckni  that  this  ftincdanary,  hanag  so  imall  a 
lemuneration  as  five  shiUings  and  sixpenoe  a  week,  can  only  nave  under- 
taken the  duty  with  a  view  of  increasin|^  it  by  some  undecstanding  with 
ihe  people  whose  weights  aiid  measuietf  it  is  his  duty  to  superintend." 

It  will  be  observed,  that  in  surveying  the  judicial  establishment 
of  Us  country,  or  the  list  of  functionaries  provided  for  rendering 
the  services  of  judges  to  the  community,  Mr.  Brougham  omits 
the  important  class  ^  equitjr  judges ;  because  he  professes  it  to  be 
no  part  of  his  desim  to  consider  the  equity  branch  of  English  Juris- 

Sudence  in  any  of  its  points.  It  is  only  necessary  for  us  to  invite 
e  attention  of  the  reader  to  this  ingredient  of  the  Strang  com- 
position, and  to  the  decree  in  which  it  adds  to  the  anomabes,  the 
reptignancies,  the  inaptitudes,  the  absurdities  of  the  whole. 

So  much  then  we  nave  thought  expedient  to  adduce  on  the 
subject  of  the  judicial  establishment  of  England,  a  part  of  our 
legal  system  which  does  most  certainly  cry  uoud  for  reform,  and 
that  a  radiqal  reform.  The  remaining  part  of  Mr.  Brougham'^s 
Discourse  is  confined  principally  to  the  law  of  procedure,  or  the 
practice  of  the  courts ;  in  other  words,  the  series  of  proceedings 
oy  which,  in  the  case  of  an  application  for  justice,  the  demand  of 
justice  is  supposed  to  be  satisfied. 

The  entire  field  of  the  jurisprudence  of  any  country  may  be 
viewed  as  divided  into  three  parts :  Ist.  The  judicial  establish- 
ment, or  the  system  of  functionaries  employed  in  judicature; 
2dly.  The  system  of  procedure,  or  the  nues  according  to  which 
those  judicial  ofiicers  perform  the  functions  of  judicature ;  and 
3dly.  The  laws  which  tnose  judges  and  their  rules  of  practice  are 
instrumental  in  carrying  into  execution ;  under  which  third  head 
are  included  the  dennition  of  rights,  the  definition  of  ofiences,  and 
the  appropriation  of  punishments. 

It  IS  to  the  two  first  of  these  heads,  principally,  that  Mr.  Brougham 
on  the  present  occasion  has  directed  his  attention.  The  state  in 
which  our  law  remains,  as  to  the  definition  of  rights,  the  definition 
of  offences,  and  the  meting  of  punishments,  he  seems  to  have  re- 
served for  the  subject  of  a  future  labour ;  and  we  cannot  deny  that 
the  twQ  first  divisions  of  the  law  were  quite  enough  for  a  first  un- 
dertaking ;  as  also  that  they  were  the  proper  parts  with  which  to 
begin. 

Mr.  Brougham,  however,  before  he  enters  on  the  detail  of  pro- 
cedure, introduces  under  the  title  of  introductory  matter,  and  the 
means  of  preventing  needless  litigation,  observations  on  certain 
particulars  of  Englisn  law,  which  partake  of  the  nature  both  of 
procedure  and  of  the  definition  of  rights;  for  such  is  the  exquisite 
confusion  of  ideas  which  prevails  in  English  law,  that,  under  many 
of  its  leading  terms,  a  portion  of  the  rule  of  practice,  and  a  portion 
of  what  belongs  to  the  definition  of  rights,  or  of  the  main  body  of 
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the  law,  aie  mixed  up,  and  confoimded  together.  Under  these 
preliTninary  heads,  Mr.  Brougham  remarks  on  the  mconvenient 
varieties  in  the  tenures  by  which  property  is  held,  and  the  rules 

S^  which  it  is  conveyed  and  transmitted,  in  the  different  jMurts  of 
e  country ;  on  the  evils  arising  from  the  barbarous  privilq;es 
allotted  to  the  crown  in  its  litigation  with  the  people ;  he  recom- 
mends the  total  abolition  of  the  '^  doctrine  and  procedure  of  fines 
and  recoveries  ;^  he  also  proposes  to  abolish  **  ima^nary  trusts  in 
settlements  for  the  purpose  of  preserving  contingent  remainders  ;^ 
he  would  next  restore  the  statute  of  usesy  to  what  was,  in  his 
opinion,  its  original  purpose,  by  recognising  as  owner  of  the  estate 
the  person  to  whom  it  is  in  reali^  given,  passing  over  him  who  is 
merely  a  nominal  narty ;  he  would  take  away  the  absurd  distinc- 
tions covered  under  the  title  of  eauitable  and  legal  interests, 
equitable  and  legal  jurisdictions ;  ana^  finaUy,  he  would  make  one 
ivrocess  in  ejectments  suffice  instead  of  two,  to  give  the  pliuntiff 
nis  remedy. 

On  these  particulars,  mostiy  of  the  mixed  kind,  as  above  de- 
scribed, we  shall  not  stay  to  make  any  remarks ;  but  shall  proceed 
to  the  business  of  proceaure,  which  occupies  the  remainder  of  the 
speech  to  its  dose. 

In  order  to  judge  of  what  is  good  or  not  good  in  procedure,  it 
is  necessary  to  keep  in  our  minds  a  dear  idea  of  what  is  its  end. 
In  all  legal  contestation,  there  is  a  question  to  be  dedded ;  which 
Question,  in  the  majority  of  cases,  is  this,  To  which  of  two  parties 
ooes  such  and  such  a  nght  belong  ?  and  the  duty  of  the  judge 
consists  of  two  parts;  first,  to  determine  the  question ;  and  next, 
to  give  fruition  of  the  right  to  him  to  whom  he  has  dedded  that  it 
belongs.  The  main  part  of  judidal  proceedings,  then,  is  inquiry ; 
and  the  question  for  the  legislator  is.  Of  what  particulars  this  m- 
quby,  to  render  it  most  effectual  to  its  end,  ought  to  consist  P 

To  see  what  should  be  determined  in  this  case,  it  is  neces- 
sary to  consider  that  all  rights  depend  on  certain  facts — those 
which  the  law  has  settied  as  giving  and  taking  away  rights.  In 
all  contestations  of  riffht,  therefore,  there  is  an  allegation  of  facts 
by  both  parties.     And  with  respect  to  those  facts,  there  are  two 

Siestions.  The  first  is,  whether  the  facts,  if  true,  would  sustain 
e  right  which  is  claimed  on  the  strength  of  them  ?  and  the  second 
is,  whether,  supposing  they  would  sustain  the  right,  the  existence 
of  them  is  truly  affirmed? 

This  being  the  whole  of  the  case,  it  is  abundantiy  open  to  com- 
mon sense,  what  are  the  "points  of  knowledge  reqtiisite  for  the 
judge,  and  what  are  the  steps  most  effisctual  tor  ptocuring  it.  In 
the  first  nlace,  it  is  necessary  that  he  should  know  what  prcdsely 
is  the  rignt  which  is  in  contestation ;  secondly,  he  should  know 
the  jbcts  on  which  the  daim  of  right  is  grounded;  and  thirdly, 
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if  any  of  those  facts  would  sustain  the  right,  he  must  know  the 
evidence  by  which  it  is  proved. 

Now,  then,  with  respect  to  the  first  of  those  points,  the  right 
which  is  in  contestation  between  the  parties ;  and  also  the  second 
of  the  same  points,  namely,  the  facts  which  the  parties  allege  in 
support  of  their  claims;  it  is  obvious  that  the  knowledge  of  both 
can  best  be  obtained  from  the  lips  of  the  parties,  and  by  the  same 
process  by  which  knowledge  is  best  obtained  from  a  witness, 
namely,  pertinent  examination.  The  mechanical  steps  by  which 
application  to  the  judge,  and  the  meeting  of  the  parties  before 
him,  may  be  most  conveniently  effected,  are  too  obvious  and  simple 
to  require  any  illustration. 

The  parties  being  now  supposed  to  be  in  the  presence  of  the 
udge,  the  steps  which  he  has  to  pursue,  for  obtaining  the  know- 
ledge which  he  requires,  are  too  plain  to  be  mistaken.  First,  with 
respect  to  the  right  which  is  in  contestation ;  the  plaintiff  is  asked 
what  it  is  which  he  claims ;  the  defendant  is  then  asked  what  of 
this  claim  he  contests,  whether  the  whole,  or  a  part.  The  real  and 
precise  matter  in  dispute  being  tlms  settled,  for  which  a  few  ques- 
tions would  in  general  suffice,  the  judge  would  next  inquire,  on 
what  facts  the  plaintiff  rests  his  claim. 

When  tliese  facts  are  stated,  the  judge  sees  whether  they  are  or 
are  not  legally  competent  to  sustain  the  claim.  If  they  are  not 
competent,  he  declares  so  immediately ;  and  no  further  proceeding 
is  required ;  the  suit  is  at  an  end.     If  the  facts  alleged  by  the 

Slain  tiff  are  such  as  might  sustain  his  claim,  the  judge  asks  the 
efendant,  what  he  has  to  allege  in  opposition  to  this  plea.  The 
defendant  may  allege  two  things.  He  may  either  allege  that  the 
facts  affirmed  by  the  plaintiff  are  untruly  affirmed ;  or  he  may 
allege  other  facts,  by  which  the  right,  though  once  created  by  the 
facts  alleged  on  the  part  of  the  plaintiff,  was  subsequently  trans- 
ferred. Thus,  if  the  plaintiff  has  affirmed  that  he  bought  tlie 
horse  of  A.  on  the  1st  day  of  November,  the  defendant  may  affirm, 
that  he  sold  it  to  him  on  the  1st  day  of  December.  The  plaintiff 
again,  on  his  part,  may  either  deny  this  fact,  or  he  may  affirm 
another  fact  which  would  do  awa^  with  the  effect  of  it.  Afler  a 
few  of  these  alternations,  either  it  is  found  that  one  of  the  parties 
has  nothing  farther  to  allege,  or  they  come  to  a  fact,  which  one  of 
them  affirms,  and  the  other  denies.  Having  arrived  at  this  point, 
the  next  step  obviously  is  to  take  evidence  of  this  decisive  fact. 

Up  to  this  point,  the  business  is  called  pleading.  The  taking 
of  the  evidence,  and  drawing  the  conclusion,  is  called  the  trial  of 
the  fact.  And  it  is  clear  and  certain,  from  the  analysis  we  have 
above  presented,  that  nothing  in  a  rational  system  can  ever  go  to 
trial  but  the  matter  of  fact.  The  questions  of  law  are  all  settled 
in  the  pleadings ;  and  easily  settled,  in  almost  all  cases,  where  the 
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law  is  ^ood^  But  even  suppose  the  ca^  of  a  difficulty,  that  the 
judge  IS  imcertain  about  the  law,  what  is  it  that  a  trial,  that  is,  a 
parcel  of  barristers  haranguing  on  the  two  sides,  would  do  to  re- 
move the  uncertainty  ?  The  judge  is  in  doubt  whether  a  particular 
fact  alleged  be  or  be  not  competent  to  sustain  the  claim  which  is 
raised  upon  it ;  can  the  harangues  of  lawyers  prove  to  the  judge 
that  the  meaning  of  the  legislature  is  clear,  when  he  has  ja(ready 
found  it,  by  his  inability  to  decide,  cither  impenetrably  obscure, 
or  incurably  equivocal.  It  is  proved,  by  the  diniculty  of  the  judge, 
that  the  law  is  in  fault ;  and  tne  remedy  is  not  to  listed  to  lawyers 
contending  that  words  arc  clear  which  are  not  clear,  but  to  apply 
immediately  to  the  legislature  to  amend  them. 

Having  thus  seen,  according  to  the  mode  in  which  rationality 
proceeds  m  fitting  means  to  ends,  what  are  the  steps  in  a  legal 
contestation  preliminary  to  the  trial,  we  shall,  before  we  go  on  to 
the  remaining  steps,  take  cognisance  of  the  important  criticisms 
which  Mr.  Brougiiam  has  passed  on  the  operations  preliminary  to 
the  trial  which  the  English  system  makes  use  of;  and,  since  he 
could  only  hope  permission  to  patch  the  system,  not  reform  it, 
what  are  the  mendings  which  he  deemed  it  expeiUcnt  to  ask  leave 
to  tack  to  it : — 

"  Justice  (says  Mr.  Brougham)  wants  the  cases  of  both  to  be  fully 
and  early  statedj  but  both  parties  take  care  to  inform  each  other  as 
little  as  possible,  and  as  late  as  possible,  of  their  respective  merits.  One 
tells  as  much  of  his  case  as  he  thinks  good  for  the  furtherance  of  his 
claim,  and  the  frustration  of  the  enemy's — so  does  the  other,  only  as 
much  of  his  answer  as  may  help  him,  without  aiding  his  adversary ;  and 
the  Judge  is  oftentimes  left  to  guess  at  the  truth  m  the  trick  and  con- 
flict of  the  two.  The  interest  of  the  Court  of  Justice  being  to  make 
both  parties  come  out  with  the  whole  of  their  case  as  early  as  possible, 
the  law  should  never  lend  itself  to  their  concealments.  This  remark 
extends  to  the  proof  as  well  as  the  statement  of  the  case ;  an  intimation 
of  what  the  evidence  is  may  of^en  stop  a  cause  at  once.  In  Scotland, 
the  law  in  this  respect  is  better  than  ours,  for  no  man  can  produce  a 
written  instrument  on  the  trial  without  having  previously  shown  it  to 
his  adversary.  For  want  of  this  salutary  rule  I  have  often  seen  the 
most  useless  litigation  protracted  for  the  sole  benefit  of  practitioners," 
— ^pp.  61,  te. 

Mr.  Brougham  then  proceeds  to  the  barbarism  of  what  is  called 
arrest  on  mesne  process.  Instead  of  summoning  the  defendant  to 
meet  the  ]^laintin  before  the  judge,  for  the  sake  of  ascertaining  the 
precise  pomt  of  their  dispute,  *^  We,^  says  Mr.  Brougham,  *^  as- 
siune  the  defendant  to  be  in  the  wrong,  and  not  only  so,  but  to  be 
meditating  flight  from  his  country  and  his  home ;  we,  therefore, 
arrest  him  immediately,  and  cast  him  into  ptison,  or  compel  him 
to  find  bail.'' 
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The  next  point  to  which  Mr.  Brougham  adverta,  is  the  wonder- 
ful proceeding  of  English  law  respecting  what  it  calls  <<  appear- 
ance,^ which  is  not  the  presence  of  uie  party  before  the  judge, 
for  the  purpose  of  telling  the  truth,  but  something  exceedingly 
different. 

After  these  preliminary  steps,  Mr.  Brougham  comes  to  the  great 
business  of  pleading;  the  object  of  which,  as  we  have  seen,  is,  to 
impart  to  the  jud^  a  perfect  knowledge  of  what  is  the  right  con- 
tested by  the  parties,  and  what  is  the  fiu^t  upon  which  the  det^- 
mination  of  the  question  hinges.  We  lament  exceedingly  that  the 
passa^  of  the  speech  which  relates  to  this  subject  is  too  long  for 
msertion ;  for  there  is  no  part  of  the  important  exposure  before  us 
which  is  more  instructiye  than  this,  as  there  is  no  part  of  the 
English  law  more  thoroughly  barbarous,  which  not  only  departs 
more  widely  from  every  tmng  prescribed  by  reason  for  the  attain- 
ment of  the  end,  but  stands  more  directly  'opposed  to  it ;  while, 
wonderful  to  tell,  there  is'  no  part  more  ^uliarly  selected  by 
English  lawyers  as  the  object  of  their  admiration,  or  which  they 
have  to  a  greater  excess  ovojaid  with  their  panegyrics.  Happily, 
in  the  condemnation  pronounced  by  Mr.  Brougham,  the  objection 
which  hitherto  they  have  successfully  raised  to  the  deductions  of 
reason  on  this  subject,  namely,  that  reason  does  not  understand 
it,  will  not  anply ;  since  Mr.  Brougham  is  *^ learned^  no  less  than 
rational.  Tne  question  cannot  be  begged,  a^t  it  is  in  other  cases, 
by  throwing  the  imputation  of  ignorance  in  his  fiice,  and  assuming 
the  gift  of  knowledge  to  themselves ;  though  all  the  while  the 
knowledge  which  they  possess  is  of  a  kind  rather  to  disqualify, 
than  to  nt  them  for  forming  a  rational  judgmlent  on'  the  matter. 
Such  is  the  unparalleled  confusion  of  ideas,  which  is  perpetrated 
by  the  barbarous  terms  and  unnatural  combinations  of  English 
law,  that  it  is  a  matter  of  impossibility  for  a  mind,  formed  upon  it 
as  a  model,  and  merely  trained  in  its  habits,  a  mind  whicn  has 
never  thoroughly  learned  any  thing  else,  (the  case  of  lawyers^ 
minds,  in  general,)  it  is  utterly  impossible  for  such  a  mind  to  attain 
to  dear  ideas,  to  discriminating  and  rational  thought,  upon  any 
hi^h  and  difficult  subject.  Such  men  are  the  least  fit  of  all  human 
bemgs,  who  can  read  and  write,  to  pronounce  upon  what  is  fit  or 
unfit  to  be  adopted  as  law. 

It  is  easy  to  see  how  sorely  beset  Mr.  Broiurham  found  him- 
self to.  obtain,  in  a  syisiteln,  the  reconstruction  of  which  it  would 
have  been  vain  to  propose,  any  jioint  whereat  the  lever  of  reform 
could  be  introduceo.     His  own  views  of  pleading  are,  if  not  fully 

Sropounded,  at  least  not  indistinctly  pojmted  at.  He  applaucb 
le  original  practice  of  pleading  orally  oefore  the  judge,  not  by 
scribbled  papers,  which  are  omy  seen  by  the  office-keepers,  and 
neither  inform  the  judge  nor  the  parties  of  any  thing ;  produced. 
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therefore,  to  no  other  end,  than  that  of  robbing  Buitors  for  the 
benefit  of  the  law  partnership ;  very  appropriately,  and  not  un- 
wittily  denominated,  by  Mr.  Bentluun,  JudU^  &  Co.  In  addi- 
tion to  his  applause  of  pleading  orally  berai;e  the  judse,  Mr. 
Brougham  says,  <<  The  nrst  great  rule  of  pleading  shoum  be  to 
induce  and  compel  the  litigant  parties  to  disclose  fully  and  dis- 
tinctly the  real  nature  of  their  respective  contentions,  whether 
daim  or  defence,  as  early  as  possible.  The  second  is,  that  no 
needless  impediment  should  be  thrown  in  the  way  of  either^  party, 
in  any  stage  of  the  discusnon  within  the  court,  whether  pl^s  re- 

Elication,  or  rejoinder,  whereby  he  may  be  hindered  to  propound 
is  case  in  point  of  fact,  or  of  law.  In  the  third  place,  all  needless 
repetitions,  and,  generally,  all  prolixity,  should,  as  well  ais  all  mere 
reasoning,  which  neither  simply  affirms  nor  denies  any  proposition 
of  fact  or  of  law,  be  prevented ;  and  all  repugnant  or  inconsistent 
pleas  should  be  disallowed,  as  well  as  all  departure  from  ground 
once  taken.**^  The  erand,  however,  and  indeed  the  only  security 
for  all  these,  and  all  other  virtues  of  pleading,  is  the  performing 
of  it  orally  before  the  judge.  Mr.  Brougham  well  knew  that  this 
it  would  be  vain  to  propose.  Without  a  total  change  in  the  judi- 
cial establishment,  (ana  what  a  ferment  and  uproar  would  the  idea 
of  a  change  in  the  position  of  so  many  men  of  great  pay  and 
power  produce !)  oral  pleading  is  obviously  impracticable.  How 
could  every  suitor  throughout  the  empire  resort  to  the  twelve 
judges  in  Westminster  Hidl ;  and  how  could  they  hear  them,  if 
they  did? 

Instead  of  this,  Mr.  Brougham  proposes  what  in  reality  is  a 
great  addition  to  Ae  judicial  estabhshment,  a  distinct  and  new 
class  of  judges,  before  whom  oral  pleading  should  be  performed. 
He  thus  announces  his  views : 

"  But  tiie  great  means  of  shortening  litigation  are  to  be  found 
in  an  enlargement  of  our  law  of  Arlntrement.  An  extention  and 
improvement  of  arbitration  is  one  of  the  ren^edies  I  have  ventured 
to  suggest,  at  least  for  further  discussion.  If  arbitratars  were  publicly 
appointed,  before  whom  parties  themaelves  might  ffo  in  the  first 
instance,  state  their  grounds  of  contention^  and  hear  &e  calm  opinion 
of  able  and  judicious  men  upon  their  own  statements^  their  anger 
would  oiWn  be  cooled^  and  their  confidence  abated,  so  as  to  do 
each  other  justice  without  any  expense  or  delay.  Such  a  tribunal 
exists  in  France,  under  the  name  of  Cour  de  CandUaiion;  in  Den* 
mark  it  exists ;  and  for  certain  mercantile  causes  in  Holland  also.  If 
it  be  thought  too  great  a  diange  to  introduce  it  here,  in  what  I  deem 
its  best  form,  I  tiunk  much  good  would  arise  from  a  modification  of  it— 
the  appointment  of  Public  ^bitraton,  who  might  at  all  times  sit  and 
take  rmrenoes  by  consent,  with  process  to  compel  the  attendance  of 
witnesses,  and  the  execution  of  their  awards.  At  least  we  should  see 
all  those  cases  taken  before  them  at  once,  which  are  now  brought  at 
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great  cost  into  courts  whollj  unable  to  try  them,  and  are  uniformly 
greeted  with  the  observation  from  both  bench  and  bar — '  Oh^  an  account 
and  a  set-ofl^— a  hundred  items — ^so  many  issues — ^no  judge  or  Jury  can 
try  it/  after  all  the  expense  of  trying  it  has  been  incurred."— pp.  63^S5. 

Notwithstanding  the  very  obvious  objections  to  which  this  scheme 
is  liable,  we  think  Mr.  Brougham  did  well  in  proposing  it.  Though 
nothing  can  be  more  true  than  the  remark,  ttiat,  if  there  be  utihty 
in  having  oral  pleading  performed  before  arbitrators,  there  would 
be  infinitely  greater  utOity  in  having  it  performed  before  the  iudge, 
where  it  would  be  performed  better,  and  performed  once  ror  ul, 
it  does  not  follow,  that,  when  you  cannot  have  it  before  the  Judge, 

Jrou  should  not  wish  to  have  it,  as  the  next  degree  of  benefit,  be- 
bre  an  arbitrator.  We  believe  also  that  there  is  perfect  truth  in 
the  remark,  made  by  men  who  have  had  the  best  opportunities  of 
knowing,  what,  in  such  a  state  of  law  as  ours,  the  matter  of  litiga- 
tion is  composed  of,  that  in  nine  instances  out  of  ten,  one  of  Uie 
parties  is  malajidey  and  maintains  the  suit,  not  because  he  dreams 
that  he  has  merits,  but  either  to  gain  time,  which  is  always  in  his 
power,  or  to  harass  a  poorer  opponent,  or  to  avail  himself  of  one 
of  the  many  chances  which  our  barbarous  system  afibrds,  of  suc- 
cess to  him  who  resorts  to  the  law,  oh,  shame  to  legislation !  for 
the  purpose  of  robbery.  Though  we  regret  to  say  that,  in  the 
same  proportion  of  cases  in  which  parties  of  this  description  appear 
in  suits,  the  appearance  before  arbitrators  would  not  terminate  the 
suit,  in  which  great  proportion  of  cases,  therefore,  the  effect  of 
appearing  before  arbitrators  would  be  nothing  more  than  that  of 
adding  to  the  train  of  operations  through  which  the  honest  suitor 
is  dragged,  we  still  are  of  opinion  that  so  much  would  be  jzained 
by  the  practice  of  oral  pleacung  before  arbitrators, — ^imperrect  as 
it  would  be,— in  the  way  of  knowledge  to  the  pubUc,  and  of  pre- 
paration for  the  great  change  which  the  public  wiSL  one  day  demand, 
of  oral  pleading  before  the  judge,  that  we  should  be  happy  to 
see  the  suggestion  of  Mr.  Brougham,  in  this  particular,  carried 
into  effect. 

We  shall  now  accompany  Mr.  Brougham  to  that  important 
part  of  a  suit  which  is  callea  the  trial.  The  object  of  this  is  to 
ascertain  which  of  the  assertions  is  true,  the  affirmative  or  n^^tive, 
respecting  the  fact  on  which  it  has  been  found,  by  the  previous 
pleading,  that  the  question  of  the  right  contested  by  the  piurties 
turns.  This  is  to  be  done  by  tdung  evidence.  Evidence  is  of 
two  sorts,  written  and  oral.  And  if  the  plain  rule  of  common 
reason  be,  to  get  all  the  information  you  can  respecting  a  mattcit 
which  you  wish  to  understand,  the  course  of  Justice  is  dear  :-*She 
ought  to  inspect  every  paper,  and  to  interrogate  every  person  who 
she  has  reason  to  believe  has  any^  useful  information  to  give.  With 
respect  to  the  best  modes  of  eliciting  information,  both  from  writings 
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and  from  witnesses,  we  cannot  set  down  the  detiuls.  But  we 
are  happy  that  we  can  refer  to  a  work  in  which  they  are  admi- 
rably expounded,  "  The  Rationale  of  Evidence"  by  Mr,  Bentham. 
We  shall  be  able,  we  fear,  to  do  little  more  than  refer  to  what 
Mr.  Brougham  has  noted  of  the  absurd  and  mischievous  rules  of 
English  practice,  and  the  corrections  which  ought  immediately  to 
be  applied.  He  treats  the  question  of  the  evidence  of  parties 
more  tenderly  than  we  think  he  would  have  done,  had  he  not  been 
anxious  to  evade  the  prdudices  with  which  he  knew  that  he  had 
to  contend.  However,  he  touches  with  no  sparing  hand  the  in- 
consistencies, on  this  point,  of  English  law.  ^^  If  it  be  right,'"  he 
says,  ^^  to  exclude  the  parties  from  giving  evidence  in  their  own 
behalf  in  one  case,  it  is  not  riffht  to  admit  them  to  ^ve  evidence 
in  others ;  and  more  especial^  it  is  absurd  to  admit  them  when 
they  have  the  power  of  deceiving  with  impunity,  and  exclude 
them  whero  they  would  swear  under  checks  and  restraints.**^  The 
question  itself,  ne  afterwards  clearly  decides,  when  he  affirms,  in 
so  many  words,  **  It  cannot  be  said  that  there  is  any  rational 
ground  for  exclusion  on  account  of  interest  in  the  event,  any  mor^ 
dian  interest  in  the  question.'"  And  again,  **  It  is  vain,"  he  says, 
^^  to  exclude  any  evidence  upon  the  ground  of  interest  in  the 
event ;  and  the  principle  should  be  extended  to  all  interest  dhrect 
or  indirect"  But  if  justice  should  avail  herself  of  the  information 
which  can  be  obtiuned  from  any  man,  notwithstanding  his  interest 
in  the  suit,  the  question  with  respect  to  parties  is  determined ;  for 
it  is  on  no  other  ground  than  that  of  interest  that  parties  are  ex- 
eluded,  while  they  are  almost  always  the  very  individuals  from 
whom  the  most  perfect  information  may  be  obtained. 

"  Let  the  House  (says  Mr.  Brougham)  look  at  the  inconsistency  of 
the  present  sjrstem.  If  I  have  the  most  distant  interest,  even  the  interest 
of  a  shilling,  in  reversion  on  an  estate  of  50,000/.  a  year,  I  am  income 
petent  to  sive  evidence  on  any  point  affecting  that  estate;  but  suppose 
I  have  a  mther,  ninety  years  of  age,  lunatic,  bedridden,  at  the  point  of 
death,  and  quite  incapable  of  doing  any  legal  act  whatever;  that  he  is 
in  possession  of  an  estate  in  fee-simple ;  that  I  expect  to  be  his  heir;  or 
that  he  had  formerly  made  a  valid  will  in  my  favour,  so  that  nothing 
can  prevent  me  from  succeeding  the  moment  he  dies — I  may  be  a  wit- 
ness  to  give  him  the  estate, — I  am  competent  to  swear  into  the  possession 
of  my  ntther  a  property  cf  50,000^  a  year,  to  which,  in  the  common 
course  of  events,  I  must  myself  succeed  in  a  few  weeks.  But  pecuniary 
interest  is  not  the  only  feding  that  biasses  the  mind  of  a  witness ;  and 
yet  any  one  may  swear  for  a  parent,  a  brother,  a  sister,  a  child,  on  ques- 
tions  most  nearly  affecting  the  peace,  and  honour,  and  happiness  of  the 
whole  fiunily.  I  therefore  think  that  a  line  ought  to  be  dbrawn,  not  be- 
tween one  sort  of  interest  and  another,  but  between  competency  and 
credit;  and  that  all  should  be  admitted  to  give  evidence,  leaving  it  to 
the  jury  to  determine  what  dependence  may  be  placed  upon  their  testi- 
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numy.  Thiiisraidexed  themorefitbytlieiiataieof  the  dii^ 
to  for  the  piupooe  of  restoring  the  oompeteiicy  of  intereited  witnenes;  I 
allude,  of  oourse,  to  that  notaUe  expedient*  a  release  of  all  actions  or 
causes  of  action.  When  a  witness  has  an  interest,  if  he  is  deprived  of  it 
hy  a  release,  there  is  no  objection  to  Us  competency.  Evid^be  is  thus 
often  cooked  up  for  the  Coim,  nay,  in  the  Court,  while  the  witness  is  in 
the  box,  which,  according  to  the  existing  rules,  is  not  admissihle,  with* 
out  such  a  process.  Now,  what  is  the  real  effect  of  the  release  on  the 
mind  of  the  witness?  Just  nothing— for  if  he  be  an  honourable  man  he 
gives  it  up  the  moment  he  leaves  the  box,  and*  while  swearing  he  knows 
that  he  is  to  do  so;  so  that  the  operation  which  has  been  performed 
upon  him  adds  a  pound  to  the  year's  revenue,  nothing  to  the  credit  of 
his  testimony." — p.  89. 

There  are  two  cases  of  the  exclusion  of  witnesses,  in  the  pro- 
priety of  which  Mr.  Brougham  seems  to  acquiesce.  It  is  necessary 
for  us  to  say  a  few  words  upon  these  cases,  because  we  think  that 
the  principles,  which  Mr.  Brougham  has  laid  down  for  the  admis- 
sion of  witnesses,  do  clearly  embrace  these  two  cases ;  and  if  there 
ought  to  be  no  exclusion  of  evidence  on  other  grounds,  neither 
ought  there  to  be  any  on  the  grounds  concerned  in  those  ex- 
ceptions. 

When  it  is  affirmed  by  Mr.  Brougham,  that  no  man  ou^ht  to 
be  excluded  firom  giving  evidence  on  account  of  his  interest  m  the 
suit,  he  does  not  mean  to  saj,  that  this  circumstance,  that  a  man 
may  benefit  himself  by  givmg  false  testimony,  ought  not  to  be 
weighed  by  the  judge,  that  it  should  not  in  most  cases  abate  the 
force  of  the  evidence.  The  same  precisely  is  the  predicament  of 
a  man  who  has  been  convicted  of  a  crime.  This'  circumstance 
ought  to  be  weighed  by  the  judge ;  and  as  much  abstracted  on 
that  account  firom  the  force  of  l£e  evidence  as  it  appears  to  him 
to  re<niire.  But  this  is  no  more  than  it  is  his  business  to  do  in 
regard  to  every  witness  that  comes  before  him ;  he  must  take  into 
account  every  drcumstuice  by  which  his  trustworthiness  may  be 
affected ;  and  it  may  happen  to  him  to  know  enough  of  the  life 
and  character  of  one  witness  who  has  never  been  convicted  of  a 
crime,  to  be  assured  that  his  testimony^  is  less  worthy  of  trust  than 
that  of  another  witness  who  has.  Besides,  it  is  not  for  his  own 
benefit,  that  a  man,  criminal  or  not  criminal,  is  called  to  give 
evidence,  but  for  the  benefit  of  the  public.  Why,  because  a  man 
has  been  criminal,  should  the  public  be  punished,  by  bdng  de- 
prived of  justice,  when  such  a  man^s  testimony  would  be  essential 
to  it? 

The  same  reasoning  applies  in  every  particular  to  the  exclusion 
of  a  witness  because  lie  does  not  bdieve  in  a  Grod,  or  in  a  future 
state.  The  utmost  that  can  be  said  of  such  a  man  is,  that  he  does 
not  feel  one  of  the  motives  to  true  speaking  which  is  felt  by  other 
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namely,  the  fear  of  fiituxe  ponishment;  whfle  he  is 

equally  o]^  to  the  action  of  all  the  other  mottves;  namely,  the 
dread  of  m£uny,  and  of  the  punuJmient  which  the  law  awardi. 
Liet  the  judge  abate  as  much  as  he  thinks  proper  on  account  of 
the  absence  of  this  motive.  Why  should  not  tnis  be  weighed,  as 
well  as  interest,  or  imbecility  of  understanding,  or  unpnndpled 
conduct  in  the  general  course  of  life ;  all  which  circumstances,  with 
many  others,  have  to  be  taken  into  account  in  estimating  the  value 
of  other  men^s  testimony  ?  And,  lastlyj  why  should  the  public  be 
deprived  of  a  benefit,  of  an  important  service,  from  an  individual, 
because  on  the  subject  of  religion  that  individual  has  a  wrong 
belief?  Is  there  no  public  service  which  the  state  requires  from 
men  who  are  in  that  predicament  ?  Does  it  not  require  an  atheist 
to  pay;  taxes,  to  serve  in  the  militia  ?  Does  it  exempt  him  from 
any  other  biurthen  which  it  imposes  on  the  rest  of  the  community  ? 
Wnat  service  is  more  important  tluui  justice  ?  and  what  is  more 
indispensable  to  justice  than  evidence  ?  If  an  atheist  has  evidence, 
a  thmg  of  such  value,  to  render,  is  there  not  the  same  absurdity  in 
refusing  to  t^ke  it  from  him,  as  there  would  be  in  refusing  to  take 
his  money  for  taxes?  Am  I  to  be  derived  of  justice,  in  a  casein 
which  my  whole  fortune  or  life  may  be  at  stake,  because  there  b 
only  one  witness  to  the  decisive  fact,  and  you  refuse  to  take  his 
evidence,  because  he  does  not  bdieve  in  a  future  state?  The 
thii^  is  atrodous  even  to  suppose. 

Besides  the  question  of  the  evidence  to  be  taken,  the  mode  of 
taking  it  is  a  matter  of  importance.  Mr.  Brougham  makes  some 
instructive  remarks  on  the  unpertinendes  of  English  law  in  this 
reroect  Among  these  are  the  restrictions  on  a  partv^s  right  to 
address  the  court,  founded  not  on  any  reason,  or  tenoing  to  any 
sood,  but  hooked  upon  some  ridiculous  foppery,  and  violating  the 
fiumess  of  the  inquiry.  The  case  in  point  of  reason  and  equi^  is 
dear  as  the  sun  at  noon-day :  each  party  ought  to  be  allowea  to 
present  Us  evidence  in  his  own  way ;  which  presenting  comprises 
not  only  the  hearing  of  the  witnesses  and  the  writings  pertinent 
to  the  case,  but  any  observations  with  which  the  party  or  his  ad- 
vocate may  choose  to  accompany  those  hearings.  Such  presenting 
of  their  evidence  having  taxeii  place,  first,  on  the  part  of  the 
riaintiff,  secondly,  on  the  part  dPtne  defendant,  the  plamti£F  should 
have  leave  to  reply  to  the  defendant,  adducing  new  evidence  to 
rebut  any  part  of  the  evidence  which  has  been  adduced  by  the 
defendant;  next,  the  defendant  should  be  allowed  to  make  re* 
jomder  to  this  reply,  adducing,  if  he  pleases,  evidence  to  rebut 
the  evidence  offeraa  by  the  plamtiff  on  his  reply ;  and  at  this  stage, 
the  hearing  of  the  parties  should  dose. 

The  pedantry  about  leading  questions  is  also  a  frequent  cause  of 
mischirr,  preventing  the  dehvery  of  most  important  information. 
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If  the  question  is  to  be  decided  b^  an  intelligent  judge,  who  takes 
evidence,  not  by  tale,  but  by  weight,  you  may  safely  leave  it  to 
him  to  judge  of  the  value  of  a  suggested  response.  If  your  evi- 
dence 18  to  be  judged  of  by  people  incapable  of  judgmg,  your 
decisions  are  a  mere  lottery,  whether  you  keep  out  information,  or 
let  it  in. 

After  trial,  comes  the  execution,  or  the  process  required  for  con- 
veying or  confirming  to  the  party  the  right  which  the  judge  has 
decreed  to  be  his.  It  would  not  appear  that  there  was  any  great 
difficulty  for  reason  to  conquer  in  getting  at  the  means  imich 
would  most  easily  and  effectually  accomplish  this  end.  The  wis- 
dom and  in^nuity  of  English  law  are  admirably  illustrated  by 
this  part  of  its  .operations.  Let  Mr.  Brougham  be  heard;  we 
trust  he  will  meet  with  a  wide  and  attentive  hearing  on  this 
subject  :— 

"  The  Trial  being  had  and  the  Judgment  pronounced,  there  follows 
the  Execution ;  and  in  this  most  important  branch  of  the  law,  which 
may  be  emphatically  called  the  law  of  Debtor  and  Creditor,  I  feel  per- 
-fectly  justified  in  declaring  our  system  to  be  the  very  worst  in  Europe, 
departing  the  most  widely  from  the  principles  which  ought  to  regulate 
a  creditor's  recourse  against  his  debtor.  Those  principles  are  abundEmtly 
plain.  In  proportion  as,  before  the  debt  has  been  proved,  the  person 
and  property  of  the  party  charged  should  be  free  from  aU  process  not 
necessary  to  prevent  evasion;  so,  after  judgment,  ought  the  utmost 
latitude  be  given  to  obtain  satisfaction  from  aU  the  defendant's  property 
whatever — ^land,  goods,  money,  and  debts— for  to  himself  they  no  longer 
belong.  To  allow  any  distinction  between  one  kind  of  property  and 
another  seems  the  height  of  injustice.  No  consistent  reasoner  can  main- 
*  tain  the  propriety  of  exempting  land  more  than  chattels ;  no  honest 
debtor  can  claim  the  privilege  which  he  waived  when  he  contracted  the 
debt.  In  the  case  of  a  person  deceased,  idl  kinds  of  debts  and  all  cre- 
ditors should  come  in  equally  upon  an  insolvent  estate ;  and  preference 
only  be  given  to  a  mortgage  or  other  lien.  The  chattel  itself  sued  for 
should  1^  returned,  and  £unages  only  given  where  it  has  been  lost. 
The  person  of  the  debtor  should  not  be  taken  in  execution  unless  there 
is  either  a  wilful  concealment  of  property,  or  there  has  been  criminal  or 
grossly  imprudent  conduct  in  contracting  the  debt;  for  the  two  objects 
'  should  be  kept  carefully  distinct,  of  what  is  done  to  satisfy  the  cremtor, 
and  what  is  done  to  punish-  the  debtor.  Lastly,  the  former  should  ob« 
tain  his  satisfaction  as  speedily  as  may  he,  and  as  conveniently  for  the 
latter  as  is  consistent  with  Uie  creditor's  security.  How  widely  does 
our  law  depart  from  these  obvious  and  natural  principles^  by  dint  of  re- 
finement, blunders,  and  openly-avowed  injustice  1 

"  First  of  all,  ihere  are  oxdy  two  actions  for  recovery  of  chattels,  in 
which  we  are  expected  to  give  the  thing  specifically  sued  for.  Replevin 
and  Detinue ;  yet  in  neither  can  the  party  cAmpel  a  delivery  in  land  ; 
and  detinue  is  besides  useless,  because  the  defendant  may  wage  his  law. 
In  all  others  the  claim  is  avowedly  for  damages  oxdy.    A  bone  is  taken 
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bom.  mo,  and  I  sue  for  it;  jet  I  onlj  obtain  damages  for  its  detention: 
but  auppote  I  want  the  hone  and  not  the  maoAj,  the  law  will  not  ud 
me;  naj,  it  will  give  me  not  a  farthing  in  ooniideration  of  being  thus 
oompeUed  to  part  with  it;  I  obIj  receive  what  it  would  feteh  in  the 
market  if  I  chose  to  sell  it.  Equity  and  common  law  diflfer  widely  here; 
the  former  always  performs  in  specie;  the  latter  looks  to  damages  only; 
unless  indeed^  where  it  is  inconsistent  with  itself,  as  in  the  summaiy 
process  to  mtie  parties  perform  awards,  and  attornies  and  other  officers 
of  the  courts  deliver  up  deeds,  and  pay  monies,  by  means  of  attachment. 
But  all  these  defects  are  comparatively  trifling,  and  rather  absurd  in 
principle^  than  of  extensive  injury  in  practice.  What  is  quite  substantial, 
and  of  hourly  occurrence,  is  the  frustration  of  a  creditor  after  he  has 
obtained  iudsment,  and  taken  out  execution.  His  debtor  has  a  landed 
estate;  ii  it  be  copyhold,  the  creditor  cannot  toudi  it  in  any  way  what- 
ever; if  it  be  freehold,  he  may  take  half  by^  elegit,  and  receive  the  rents 
and  profits,  but  no  more,  in  the  lifetime  of  his  debtor.  The  debt  for 
whidi  he  has  received  judsment  may  be  such  ^t  ihe  rent  of  the  land 
wQl  not  even  keep  down  the  interest ;  still  he  can  take  nothing  more ; 
he  cannot  turn  the  land  into  money ;— so  that,  wheii  a  man  sues  for  a 
thing  detained  unlawfully,  you  give  him  money  whidi  he  does  not  ask  ; 
and  when  he  asks  for  mon^  l^  suing  for  a  debt,  you  give  him  land 
which  he  does  not  want.  But  if  his  debtor  dies  before  judgment  can  be 
obtained,  unless  the  debt  is  on  bond,  he  has  no  remedy  at  all  against  any 
kind  of  real  property  of  any  tenure ;  nay,  thoush  Us  money,  borrowed 
on  note  or  bul,  has  been  laid  out  in  buying  land,  the  debunks  heir  takes 
that  knd  wholly  discharged  of  the  debt. 

**  But  not  only  is  land  thus  sacred  from  all  effectual  process  of  credit- 
^cns,  unless  the  debtor  be  a  trader;  the  great  bulk  of  most  men's  personal 
'pnmerty  is  equally  beyond  readi  of  the  law.  Stock  in  the  public  funds 
—debts  due  in  any  maimer  of  way— nav,  bank  notes,  and  even  money 
— «re  alike  protected.  I  may  owe  a  hundred  thousand  pounds  in  any 
wi^,  and  Judgment  may  have  passed  against  me  over  and  over  acain ; 
if  I  have  privilege  of  Parliament,  live  in  a  furnished  house  or  hoteC  and 
use  hired  carriages  and  horses,  I  may  have  an  income  from  stoc^  or 
money  lent,  of  twenty  thousand  a«year,  and  defy  the  utmost  efibrts  of 
the  law;  or  if  I  have  not  privilege,  I  may  live  abroad,  or  within  the 
mks,  (as  some  actually  do,)  and  laugh  at  all  the  43ourts  and  all  the 
creditors  in  the  country.  So  absurd  are  our  rules  in  this  respect,  that  if 
I  have  borrowed  a  thousand  pounds,  and  the  creditor  has  obtained  judg- 
ment, the  SheriflTs  officer  appointed  to  levy  upon  my  personalty  may 
come  into  my  room  and  take  a  table  or  a  desk ;  but  if  he  sees  the  iden- 
tical thousand  pounds  lying  there,  he  must  leave  it — he  touches  it  at  his 
peril : — '  For  diis  ouaint  reason,'  says  Lord  Mansfield,  '  because  money 
cannot  be  sold,  and  you  are  required  by  the  writ  to  take  your  debt  out 
of  the  produce  of  goods  sold/  It  is  true,  that  great  judge,  whose  merits 
as  a  lawyer  were  never  underrated,  except  by  persons  j^ous  of  his  su- 
perior fiune,  or  ignorant  of  the  law,  (among  whom  was  a  writer  much 
admired  in  his  £y,  but  of  very  questionable  purity,  and  certainly  no 
lawyer,)  leaned  to  a  contrary  construction  of  the  creditor's  powers,  and 
might  have  somewhat  irregularly  introduced  it.  But  Lord  Ellenborough 
afterwards  denounced  such  attempts  as  perilous  innovations  on  the  Tun- 
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damental  pxiodples  of  our  junq^rodenoe;  (<f)  and  the  law  is  now  ietded 
on  thispomt. 

"  But  the  imperfeet  recoune  against  the  debtor's  estate,  although  the 
Rxanjd  opprobrium  of  our  law^  is  1^  no  means  its  only  vice :  the  unequal 
distribution^  in  case  of  Insdvency,  is  scarcely  a  less  notable  defect. 
Only  traders^  or  those  who  voluntarily  take  the  benefit  of  the  act,  are 
oompelledy  when  insolvent,  to  make  an  impartial  division  of  their  pro- 
perty. All  others  may  easily,  and  with  impunity,  pay  one  cremtor 
twenty  shillings  in  the  pound,  and  the  others  sixpence  or  nothing.  So, 
when  a  man  dies  insolvent,  his  representatives  may,  by  .acknowledsing 
judgments,  secure  one  creditor  his  full  payment  at  the  expense  of  all  the 
rest.  Then,  lax  and  impotent  as  the  law  is  against  property,  wide  as 
are  its  loop-holes  for  fraud  and  extravagance  to  escape  by,  utterly  power- 
less as  is  its  grasp  to  seise  the  great  bulk  of  the  debtor's  possessions, 
against  his  use&ss  person  it  is  equally  powerful  and  unrelenting.  The 
argument  used  is,  that  the  concealed  property  may  thus  be  wrung  from 
him  I  the  principle,  however,  of  the  law,  and  on  which  all  its  provisions 
are  built,  is,  diat  the  seixure  of  the  body  works  a  satisfaction  of  the 
daim ;  and  this  satisfaction  is  siven  alike  in  all  cases — alike  where  there 
is  innocent  misfortune,  culpablB  extravagance,  and  guilty  embexxlement. 
Surely,  for  all  these  evils  the  remedy  is  easy ;  it  flows  at  once  from  the 
principles  I  set  out  with  stating  under  this  head.  Let  the  whole  of 
every  man's  property,  real  and  personal — ^his  real,  of  what  kind  soever, 
copyhold,  leasehold,  freehold ;  his  personal,  of  whatever  nature,  debts, 
money,  stock,  chattels — ^be  taken  for  the  payment  of  all  his  debts  equally, 
and  in  case  of  insolvency,  let  all  be  distributed  rateably ;  let  all  he  pos- 
sesses be  sifted,  bolted  from  him  unsparingly,^  until  all  his  creditors  are 
satisfied  by  payment  or  comporition ;  but  let  his  person  only  be  taken 
when  he  conceals  his  goods,  or  lias  merited  punishment  by  extravagance 
or  fraud.  This  line  of  distinction  is  already  recognised  by  the  practice 
of  the  Insolvent  Courts ;  but  the  privilege  of  the  Rules  is  inconsistent 
with  every  principle,  and  ought  at  once  to  be  abrogated  as  soon  as  arrest 
on  mesne  process  is  abolished." — ^pp.  106 — 110. 

Such,  then,  are  the  proceedings  for  settling  the  contest  of  right 
between  opposing  claimants ;  such  is  a  genenu  outline  of  the  opera- 
tions prescnbed  by  reason ;  and  such  is  a  sample  of  the  operations 
which  English  law  has  made  choice  of,  under  a  very  different 
guide. 

No  provision  for  obtaining  decision  on  the  questions  of  rightf  liable 
to  rise  between  the  members  of  the  community,  can  be  considered 
aa  perfect,  or  approaching  to  perfection,  witnout  tfie  means  of  a 
revisal  of  the  sentence,  as  often  as  anjr  of  the  paitiesconceives  it 
to  be  wrong;  that  is,  without  an  efiScient  tribunal  of  appeal,  the 
existence  of  which  is  the  appropriate  check  upon  the  folly,  the 
negligence,  or  the  corruption  of  the  preceding  judge.  Of  all  the 
specimens  of  rudeness  and  absurdity  which  are  pnesented  by  the 
English  law,  there  is  nothing  which  exceeds  i^  barDttous  £bUy  ita- 

(^  Kidi^  V.  Gfiddk,  9  «im  48. 
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pnmnonfiir  the  great  and  indispenssU  Upon 

dns  mrt  of  the  hiw,  however,  wnich  is  also  treated  very  shortly  by 
Mr.  jBrougham,  the  length  to  which  we  have  been  carried  on  the 
preceding  topics  forbids  us  to  enlarge.  It  will  not  "receive  any 
▼alnaUe  improvement,  till  the  judicial  establishment  is  thoroughly 
xeformed. 

Such  then  being  the  state  of  the  case  in  respect  to  what  needs 
to  be  done,  and  ought  to  be  done,  and  must  be  done,  before  a  long 
time  passes  over  our  heads,  we  come  to  the  question,  a  question  of 
no  small  importance  for  the  feelings  of  the  eating  generation. 
What,  in  consequence  of  the  present  important  impuL^,  is  likely 
to  be  now  done  ? 

In  forming  a  rational  anticipation  on  this  subject,  the  main 
things  to  be  taken  into  account  are,  the  state  of  the  legislature, 
and  the  state  of  the  public  mind  If  there  was  a  willing  legislature, 
and  intelligent  as  well  as  willing,  there  would  be  no  delay.  The  law 
would  be  unmediately  stnpt  of  all  its  maleficence,  and  adapted  to 
the  protection  of  the  persons  and  property  of  the  people,  in  the 
most  perfect  manner,  and  on  the  easiest  terms.  Towuds  reform, 
in  every  part  of  the  machinery  of  government,  England  has  always 
had  an  unwilling  legislatoie;  and  the  same  causes  which  have 
made  it  unwilling  through  so  many  ages,  are  in  unabated  opera- 
tion. Nothing,  therefore,  we  may  rest  assured,  will  be  done  vol- 
untarily. A  great  via  inertuBj  and  not  a  great  ma  inertias  alone, 
but  a  great  cbal  more,  is  to  be  contended  with,  and  overcome. 
'  Whatever  is  extorted  from  a  reluctant  giver,  will  be  the  smallest 
mite  that  will  answer  the  purpose,  and  afford  relief  from  the  pres- 
sure of  an  importunate  demand. 

In  the  intellectual  state  of  the  present  generation,  we  may  con- 
sider that  a  ministry  in  Englirtid,  of  whatever  materials  it  may  be 
composed,  is  more  disposed  to  reform,  than  the  parliament.  But 
thoroughly  dependant  as  it  is  upon  the  parliament,  interested  in 
oomplymg  witn  its  humours,  and  ministering  to  its  appetites,  we 
may  be  sure  that  a  ministry  will  not  risk  an  atom  of  its&vour  with 
pariiunent,  1^  outrunning  it  in  what  so  litde  concerns  it  as  reform. 
It  will  lend  its  hand  to  no  more  than  the  mere  chip  of  amendment, 
which,  compared  with  die  trouble  of  resistance,  parliament  may 
seem  to  think  llie  least  evil  of  the  two. 

Ministers  have  consented  to  the  appointment  of  two  sets  of 
commissionen ;  one  to  impure  into  the  state  of  the  law  of  real  pro- 
perty; another  to  inquire  mto  the  law  of  procedure  in  the  common 
uw  courts.;  each,  we  presume,  as  well  to  suggest  remedies,  as.  to 
crolore  defects. 

The  first  named  set  of  commissioners,  who  will  have  to  deal 
pardy  with  the  law  of  procedure,  partiy  with  the  main  branch  of 
vKfy  die.  dengnation  m  titles  or  nchts,  we  doubt  not '  diat  we 
owe  mainly  to  die  work  lately  published,  by  Mr.  Humphreys,  on 
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the  sUte  of  the  law  of  real  property ;  on  which  the  approbation  and 
admiration  of  the  public  has  been  so  largely  bestowed,  that  to 
ministers  and  parliament  itself  the  time  appears  to  be  come  when 
something  of  reform,  more  or  less,  can  no  longer  be  deferred. 
Those  commissbners  have  not  yet  been  named.^  We  shall  have 
some  means  of  estimating  the  amount  of  refinrm  which  they  will 
have  given  them  to  do,  when  we  see  whether  Mr.  Humphreys  is 
or  is  not  one  of  the  number.  - 

The  commissioners,  whose  business  it  is  to  be,  to  tdl  us  what 
we  ought  to  think  of  die  procedure  in  the  courts  of  commonlaw, 
have  been  appointed,  and  their  names  are  before  the  public ;  men 
high  and  respectable  in  their  profession;  in  short,  fit  tor  any  thing 
in  the  law,  saving  only  to  reform  it. 

It  is  highly  expedient,  before  we  proceed  to  explain  the  expec- 
tations which  we  attach  to  the  doings  of  those  gentlemen,  to  state, 
that  we  know  of  them  absolutely  nothing  but  we  vJace  which  pub- 
lic opinion  assigns  them  in  their  profession.  We  take  them, 
therefore,  in  the  abstract;  they  are  to  us  a  mere  portion  of  the 
genus  lawyer,  or  rather  of  a  remarkable  species  of  that  genus,  the 
£iLKlish  lawyer. 

Of  the  English  lawyer,  as  a  species,  whatever  else  may  be  pre- 
dicated, it  can  never  be  predicated  diat  he  is  a  reformer;  nor  of 
the  individual,  unless  you  have  very  good  evidence  to  prove  it. 
If  there  is  no  evidence  of  this  kind,  it  may  be  predicated,  with 
great  assurance,  that  he  is  at  least  indifferent  to  reform ;  with 
great  probabili^,  that  he  is  averse  to  it ;  and,  with  more  than  an. 
even  cnance,  that  he  is  a  fanatical  hater  of  it  As  we  have  no  evi- 
dence whatever  that  our  commissioners  have  any  liking  to  reform, 
the  very  utmost  that  we  are  entitled  to  hope  of  them  is,  that  they 
are  indifierent  to  it. 

If  thus  it  stands  with  the  genus  lawyer,  in  the  volitive  or  moral 
part  of  his  qualification  for  the  work  of  reform,  what  u  it  thai 
reason  bids  us  dedare,  respecting  the  intellectual  part  ?  What 
are  the  intellectual  exercises,  by  iHiich  the  habits  of  his  mind  are 
formed? 

It  u  very  evident  what  are  the  habits  of  mind  that  constitute 
the  genuine  reformer.  He  is  a  man  who  is  constantly  regarding 
utility  as  his  end.  When  he  looks  at  institutions,  and  acts  of  the 
le^^lature,  he  looks  at  them  as  means  to  this  end.  He  is,  there- 
fore, constantly  passing  judgment  upon  them,  as  good,  or  as  evil; 
that  is,  as  well  adapted,  orilladaptea,  to  this,  his  end,  via.  general 
utility. 

The  habitual  emplo]rment  of  the  lawyer,  on  the  other  hand,  is 


•  Siiioe  Uw  above  was  written  UiiMOOininiaiioiien  liafe  bcomaiMd,  and  Mr*  Ham- 
^Imjt  b  not  one  of  the  number. 
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to  take  the  institutions,  or  acts  of  the  legislature,  as  his  ultimate 
standard ;  and  to  consider  the  actions  of  men  with  A  reference  to 
this  standard  only.  The  mind  of  the  reformer  is  perpetually  looking, 
beyond  the  institution,  to  its  end ;  the  mind  ot  no  man,  as  a  law- 
yer, is  ever  called  beyond  the  institution.  There  it  rests,  and  from 
this  it  starts  as  its  ^oal.  Its  perpetual  practice  is  in  sutveyinff  the 
individual  acts  of  mdividual  men  to  bring  them  to  this  standaid, 
to  be  sanctioned  or  condemned,  accordbg  as  they  are  conformable 
to  it,  or  the  contrary.  Such  a  habit  of  mind  is  not  only  not 
favourable  to  the  work  of  reform,— it  is  wholly  estranged  from  it. 
He  who  constantly  stops  at  the  institution  as  a  standard,  according 
to  which  his  judgment  of  other  things  is  to  be  formed,  and  never 
refers  the  institution  to  an  ultimate  standard,  has  no  idea  of  per- 
fection but  the  institution.  Besides,  a  line  of  comparison  in 
which  a  man  has  had  no  practice,  in  other  words,  a  course  of 
thought  to  which  he  is  wnolly  unused,  he  is  wholly  unfit  for. 
Who  can  compare  triangles  with  parallelograms,  ana  both  with 
circles,  and  these  with  conic  sections,  and  other  figures,  but  he 
who  is  used  to  it,  namely,  the  mathematician  ?  But  no  man,  as  a 
lawyer,  has  any  practice  in  comparing  institutions  with  their  end ; 
no  man,  as  a  lawyer,  has  '.ny  call  to  form  this  habit  of  mind : 
it  is  a  course  of  thought  which  he  is  estranged  from,  and  for  which 
he  is  unfit. 

We  shall  be  asked,  with  triumph,  in  the  way  of  refutation,  if 
we  mean  to  say  that  no  lawyer  is  fit  for  the  work  of  reform?  Our 
answer  is  obvious.  We  mean  no  such  thing.  History  furnishes 
us  the  remarkable  case  of  Lord  Bacon,  and  we  have  another  case 
fortunately  before  our  eyes,  in  the  distinguished  author  of  the  pre- 
sent discourse.  He  is  a  very  shallow  objector  who  does  not  see  that 
there  may  be  predicated  of  the  individual  what-  can  by  no  means 
be  predicated  of  the  species.  As  there  are  some  minds  powerAil 
enough  to  rise  above  tne  level  of  a  rude  age,  there  are  some  strong 
enough  to  rise  above  the  level  of  a  vulgar  profession.  But  it  is 
clear  that  we  are  not  to  presume  this  of  any  individual  without 
proof.  A  printer^s  press-man  may  be  a  Franklin;  but  you  would 
not  go  to  tnat  mechanical  and  dirty  occupation  with  the  best  hope 
of  there  findinff  such  a  man. 

There  may  be  amon^  the  five  gentlemen,  named  for  the  business 
of  reforming  the  practice  of  the  courta  of  common  law,  Bacons, 
or  Franklins,  or  Broughams,  but  we  do  not  know  them  as  such ; 
we  know  them  only  as  good  lawyers;  and  therefore  have  no 
evidence  to  any  pomt  but  this,  that  they  are  neither  fit  for  the 
iroA  of  reform,  nor  well  inclined  to  it 

The  natural  inference  from  all  this  is,  as  well  as  f^m  the  mo- 
tives  which  generally  actuate  men < in  such  a  position  as  theirs; 
men  fairly  entitled  to  the  great  priiet  in  their  profession,  which 

vot.  I.— ju.  n 
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prises  are  distributed  according  to  ministerial  will,— that  they  will 
be  mere  instruments  in  the  hands  of  ministers,  and  will  recom* 
mend  iust  as  much  of  reform^  or  as  little,  as  ministers  may  show 
an  inclination  for. 

Ministers,  on. the  other  hand,  who  are  held  back  from  reform 
by  the  steady  aversion  of  the  predominaring  pordon  of  the  legis- 
tuK  <m  whicn  they  depend,  wul  yield  to  so  much  only  as  is  fojnced 
up(m  them  by  the  strraigth  of  the  public  voice. 

This  beinff  the  case,  the  only  quesdon  is,  what  efficacy  the 
expressbn  of  public  opinion  may,  at  this  time,  be  expected  to 
have. 

On  the  mode'  in  which  public  opinion  acts  in  this  country  it  is 
important  to  remark,  that  government  has  nothing  to  apprehend  in 
the  way  of  tumultuous  onset  from  the  people.  We  have  got  for- 
ward to  another  stage  in  civilisation.  Public .  opinion  acts  upon 
the  government  now,  rather  in  the  way  of  gradual  pressure,  than  of 
sudden  impulse ;  by  the  loss  of  weignt  and  consequence  which  a 
ministry  feel,  in  proportion  as  they  sink  in  public  estimation,  and 
the  increase  of  power  which  is -thence  imparted  to  all  the  impedi* 
ments  which  obstruct  them  in  their  course,  and  render  their  nold 
of  place  precarious.  These  are  the  connderations,  which  weigh 
witn  them  against  the  feelings  of  hostility  which  they  know  they 
shall  raise  in  an  aristocratical  legislature  by  any  countenance  shown 
to  reform.  Now  i!;  is  much  to  be  apprehended,  that  public  opinion 
has  not  been  long  enough  declarea  upon  tlus  subject,  to  enable 
such  a  ministry  as  ours  to  understand  its  strength.  Manifesting 
itself  chiefly  through  the  press,  it  manifests  itseff  under  ^at  dis- 
advantages. There  b  a  part  of  the  press,  and  proportionally  a 
very  lar^e  jMirt,  whoseinterest  still  ^unhappily  is  it  to  pander  to  tnat 
predominating  part  of  the  community  whose  will  is  the  legislative 
will.  This  portion  of  the  press,  -tiaintaining  opposite  conclusions 
with  all  the  indications,  caiefully  preserved,  or  rather  exaggerated, 
of  sincerity  and  zeal,  keeps  up  the  show  of  a  divided,  and  thence 
of  a  weak,  conviction,  in  tne  public  mind.  And  as  this  is  an  infer- 
ence which  a  ministry,  where  reform  is  in  i]|uestion,  are  always 
happy  to  draw,  they  are  easily  ndsled  by  ambiguous  indications. 

In  these  circumstances,  we  must  confess,  that  our  hopes  of  anv 
considerable  benefit  from  the  present  commission,  are  not  high.  If 
the  commissibners  are  men  of  common  understanding,  however,  they 
may  know  this  much,—- that  tf  the  law  is  not  reformed  now^  as  it 
ought  to  be,  they  will  have  to  stand  a  comparison,  and  at  no  dis- 
tant day,  with  those  who  will  come  alter  them,  «id  will  perform  in 
earnest  the  work  for  which  they  have  been  ii^  vain  selected,.  The 
pact  which  they  act  will  never  be  forgotten.  Their  names  are 
stamped  with  immortality,  either  for  honour,  or  for  contempt  The 
question  of  xefonn,  whatever  they  may  think  of  it,  will  neveic  more 
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go  to  deep.  ETer)r  abortive  attempt  will  be  followed  but  by  a 
stronger  exertion,  till  at  last  the  work  will  be  done ;  and  then  will 
be  seen  who  has  acted  in  a  feeble  and  paltering  manner ;  who  with 
energy  and  truth.  Their  names  will  be  hung  up,  in  simultaneous 
riew,  and  signal  contrast,  to  the  eyes  of  all  generations  I 

We  will  remind  Mr.  Brougham  himself,  assuredly  with  feelings 
much  more  allied  to  hope  than  io  fear,  that  his  own  fair  fame  is 
staked  in  this  adventure.  What  he  has  done  is  only  a  commence- 
ment, or,  rather,  it  is  a  display  of  his  preparation  for  commence- 
ment He  has  entered  the  lists,  in  the  presence  of  an  assembled 
worid.  He  has  thrown  down  his  challenge:  none  better  than  him- 
lelf  knows  the  consequence  of  rece^g.. 

But  this  is  a  subject  too  serious  to  be  spoken  of  in  metaphor 
Mr.  Brougham  is  to  be  considered,  literally,  as  a  man  who,  by  this 
act  of  his,  has  taken  high  engagements  with  the  public;  to  which, 
if  he  dedres  that  his  name  snould  live  in  honour,  he  will  account 
it  the  great  business  of  his  life  to  act  up.  He  who  raises  erpecta- 
tions  in  the  public,  and  does  not  fulfil  them,  is  not  innocent;  or 
who,  that  violates  an  oblijgation,  can  be  branded  as  guilty  ?  We 
ask,  indeed,  wherein  oblation,  in  the  fundamental  sense  of  the 
term,  consists,  except  in  expectations  raised,  and  waitinff  to  be 
fulfilled  ?  He  who  engages  to  pay  a  sum  of  money,  ne  who 
engages  to  contract  a  marriage,  what  ao  they  but  raise  expectations, 
which  it  is  an  injury  to  the  expectant  parties  not  to  fulfil? 
Nothmg  is  a  more  suro  ^pi  of  a  vulfpii  intellect,  and  a  vulgar 
morality,  than  the  complamt  we  sometimes  hear,  diat  the  public 
aro  unjust  when  they  condemn  more  severely,  as  they  often  do, 
the  man  who  has  done  something  in  their  service,  than  the  man 
who  has  done  nothing  at  all.  Why  should  they  npt  condemn  the 
man  ^rho  has  raised  in  them  expectations  only  to  disapnoint  them.' 
Such  men  are  among  the  basest  of  those  who  violate  tneir  obli^ 
tions.  They  have  departed  from'  engagements,  the  highest  which 
a  human  being  can  contract,  and  the  most  sacred  to  an  honourable 
mind,,  because  they  have  nothing  but  honour  to  inforce  them. 

The  public,  therefore,  will  expect  of  Mr.  Brougham,  that  he 
wiU  not  be  a  passive  spectator  of  any  trifling  with  the  great  work 
which  he  has  been  the  main  instrument  in  getting  commenced. 
He  must  not  onlv  be  a  vigilant  and  severe  supeiintendant  himself^ 
but  he  must  be  tne  grand  exciter  of  the  public  attention.  This  is 
due  from  him,  becaiuse  his  position  gives  him  the  ^atest  power 
to  api^ly  incitement,  and  because  the  public  opinion  m  this  country 
still  aets  under  signal  disadvantages,  whenever  it  runs  against  the 
tide  of  arislocratical  interest  and  feelii^;  and  on  such  occasions  it 
greadv  stands  in  need  of  all  the  aid  with  which  it  can  be  supplied. 

If  the  ministers  and  thdr  agents  act  fairly,  and  make  a  reasons 
hie  beginning,  ao  fiur  is  well ;  they  will  deserve,  and  they  will  ob- 
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tain,  their  meed  of  applause.  But  the  work  of  Mr.  Brougham  will 
not  end  there.  If  the  commissioners  named,  and  to  be  named,  were 
to  execute,  and  in  such  a  manner  as  would  be  honourable  to  them- 
selves, the  whole  of  the  task  which  has  been  shaped  out  for  them ; 
the  amendment  of  the  law  of  real  property,  ana  the  amendment 
of  procedure  in  the  common  law  courts ;  how  small  a  portion  of 
the  field  of  defect  would  yet  be  so  much  as  touched  ?  How  far 
would  the  operation  of  law  still  remain  inadequate  to  its  ends ; 
those  important  ends,  of  which,  in  the  present  enlightened  state  of 
the  world,  the  public  have  a  right  to  demand  the  accomplishment? 

We  need  not  point  out  to  Air.  Brougham,  how  many  of  the  sug- 
gestions which  nc  actually  offered  would  still  remain  without 
effect ;  not  to  speak  of  the  still  more  comprehensive  changes  to 
which  those  suggestions  evidently  pointed. 

That  incredible  mass  of  barbansm,  the  judicial  establishment ; 
equity  judges — common  law  judges— civil  law  judges — ecclesias- 
tical judges — criminal  judges — grand  jurymen — common  jury- 
men^— special  jurymen — coroners  and  their  jurymen — justices  of 
the  peace — the  privy  council — the  peers  in  parliament-^and,  on 
verv  many  important  occasions,  the  commons  in  parliament ;  to- 
gether with  courts  of  conscience,  and  courts  of  request-^commis- 
sioners  of  bankrupt — ^insolvent  debtors^  courts— courts  leet — courts 
barons-county  courts,  &c. ;  a  combination  of  means,  the  most 
thoroughly  ill-adapted  for  attaining  the  end,  that  was  probably  ever 
applied  to  an  important  purpose,  out  of  the  field  of  law,  by  any 
portion  of  civilized  men,  would  still  remain  without  a  finger 
applied  to  its  improvement,  how  obvious  soever  it  is  that,  without 
a  well-adapted  organ  for  the  execution  of  law,  no  improvement 
in  law  can  have  its  effect. 

Not  only  would  the  judicial  establishment  remain  unreformed; 
the  main  Dody  of  the  law,  that  in  which  the  rule  of  conduct 
chiefly  resides,  the  definition  of  rights  and  of  offences,  which  ought 
to  be  a  model  of  clearness,  order,  precision,  and  brevity,  is  in 
such  a  state,  that  no  term  but  chaos  can  adequately  describe  it. 
In  the  first  place,  it  occupies  such  a  number  of  volumes,  that 
several  waggons  would  not  remove  them,  and  the  life  of  man  is 
wholly  inadequate  to  a  tolerable  acquaintance  with  their  contents. 
In  the  next  place  a  large  proportion  of  it,  that  which  is  called  the 
common  law,  exists  in  no  other  than  an  imaginary  form  at  all. 
There  does  indeed  exist  an  incredible  number  of  volumes,  in  which 
are  contained  decisions  of  judges  upon  an  infinite  nimiber  of  indi- 
vidual cases  of  litigation ;  and  out  of  these  the  common  law  is  to 
be  extracted :  with  what  ease,  what  certainty  and  precision,  any 
body  may  judge.  And,  lastly,  the  statute  law  itself,  the  only 
part  which  pretends  to  be  an  express  declaration  of  the  will  of  the 
legislature^  is  ill-constructed  to  so  excessive  a  degree  that  it  occu- 
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jnes  some  hundreds  of  times  the  space  which  it  ought  to  occupy ; 
that  it  is  equally  encumbered  with  useless  minuteness,  and  defec- 
tive  by  im^rtant  omissions ;  that  it  is  a  perfect  mass  of  disorder 
and  confusion ;  and  its  language  at  once  redundant  and  obscure. 
It  is  obvious  that  a  law  ill-expressed  is,  to  an  extraordinary  degree, 
unfitted  for  answering  its  ends ;  that  law  must  be  hindered  of  its 
due  'operation,  while  the  main  body  of  it  is  hadlj  expressed; 
and  wnere  so  badly  expressed  as  in  England,  there  is  no  change 
that  can  make  its  operation  good.  The  consolidation,  therefore, 
of  die  laws  of  England,  the  combining  them  together  in  one  sys- 
tem, and  expressing  them  in  the  most  perfect  maimer,  that  is, 
casting  them  mto  a  well-constructed  code,  is  an  indispensable  part 
of  a  morm  of  the  laws ;  which,  with  the  other  great  brancn  of 
reform,  that  of  the  judicial  establishment,  will  remain  to  be 
undertaken,  when  the  present  commissioners  have  completed  their 
task. 


Aet.  II.— parochial  registration. 

Manuel  des  Offlciers  de  PEtat  Civile  pour  la  Tenue  des  Regi^tres' 
Par  A.  E.  Le  Mott.    2e  Edit.     Paris,  1827. 

Ws  have  read  this  little  volume  with  some  curiosity,  and  a  great 
deal  of  regret  at  the  unfavourable  comparison  which  must  be 
drawn  between  the  French  institutions,  to  which  it  relates,  and 
those  of  our  own  country.  Our  system  of  parochial  registration 
(if  we  can  properly  call  it  a  system)  is  fraught  with  absurdities, 
imperfections,  and  inconveniences :  it  belongs  to  a  very  rude  age, 
and  to  one  in  which,  if  diversity  of  religious  opinion  existed  at  all, 
all  toleration  for  its  exercise  must  have  been  set  at  nought.  To 
those  to  whom  it  at  first  occurred  that  it  mi^ht  be  useful  that 
some  record  should  be  kept  of  births,  marriages,  and  deaths, 
an  obvious  step  towards  such  a  record  would  occur  in  the  list 
which  might  be  kept  of  the  baptisms,  of  the  religious  celebrations 
or  'acknowledgements  of  marriage  in  the  face  of  the  church,  and 
of  the  burials  which  should  take  place.  The  imperfections  of 
such  documents,  as  applied  to  a  whole  population,  were  to  be 
sure  obvious.  It  was  not  certain  that  all  children  would  be  bap- 
tised ;  and,  if  they  were,  the  time  of  birth  was  no  way  shown  by 
ther^stration  of  the  baptism.  Marriages  (in  many  countries  at 
least)  might  not  all  be  acknowledged  in  cnurch,  and  burials  might, 
in  many  cases,  also  escape  clerical  superintendence,  but  the  plan 
might  work  tolerably  well  as  far  as  it  went,  and,  in  the  absence 
of  a  better,  might  pass  muster  among  the  institutions  of  a  country 
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not  much  advanced  in  civilization,  and  where  diversity  of  religious 
worship  was  little  known,  and  never  recognised  by  law.  But  when 
the  Church  ceased  to  comprise  any  thine  like  the  whole  of  the 
community,  and  when  sects  were  allowed  to  establish  themselves 
in  their  sefMirate  congregations  all  over  the  country,  one  can 
hardly  imagine  how  the  same  country  could  go  on  persisting  in 
depriving  itself  of  all  legal  means  of  registering  the  heterodox  por- 
tion of  its  population, — could  persist  in  shutting  its  eyes  to  the 
notorious  fact,  that  the  church  services,  and,  consequently,  the 
church  rasters,  did  not,  and  could  not,  comprise  any  thing 
like  an  accurate  record  of  the  population — ^that  they  could  only  be 
madft^to  do  so  by  enforcing  conformity  when  the  law  pretended  U 
waive  it — that  for  all  legal  purposes  such  a  record  became  grossi} 
defective — and  that,  in  a  statistic  point  of  view,  the  ddusion 
which  any  reliance  on  such  documents  would  produce  must  be 
ridiculous-and  humiliating. 

We  shall  consider  in  &tail  some  of  the  leading  features  of  ow 
svstem  when  we  have  stated  the  outlines  of  the  French  plan,  a& 
developed  in  the  little  manual  before  us. 

The  Code  having  detailed  the  general  formalities  to  be  observed 
for  recording  births,  marriages,  and  deaths,  constant  attention 
has  been  given  to  the  regular  developcment  of  the  details  in  prac- 
tice, and  an  efficient  class  of  municipal  officers  has  the  whole  under 
constant  superintendence.  With  a  view  to  remove  all  the  irre^- 
larities  and  clashings  of  interests  which  must  arise  from  intrusting 
such  duties  to  the  clergy  (in  any  country  at  least  where  men  were 
not  or  did -not  mean  to  continue  for  ever  all  of  one  mind  in  reli- 
gious matters),  the  official  superintendence  of  the  re^ster  and  of 
the  documents  and  acts  on  which  it  is  to  be  founded,  is  committed 
to  the  officers  of  the  Etat  Civil,  The  Maires  of  Communes 
are  the  persons  who  occupy  this  station,  and  their  functions  relate 
of  course  to  the  following  divisions : — the  record  of  births, — of 
marriages, — ^and  of  deaths ;  as  to  all  which  the^  prepare  and  enter 
the  necessary  acts.  The  accuracy  and  regulanty  of  the  Register- 
books  are  euarded  bv  minute  regulations.  They  are  kept  in  dupli- 
cate, and  closed  at  tne  end  of  each  year  with  such  formalities  as  to 
Srevent  interpolations.  Alphabetical  indexes  are  formed,  immc- 
iately  on  the  annual  closing  of  the  register,  in  a  tabular  form ; 
and  one  copy  of  the  register  and  index  is  sent  to  the  office  of  the 
Tribunal  de  premi&re  Instance  of  the  district,  where  it  is  examined 
by  and  placed  under  the  superintendence  of  the  Procureur  du  Roiy 
whose  duty  also  it  is  to  instruct  the  MaireSj  and  see  that  they  do 
their  duty ;  the  other  register  and  its  index  remain  in  the  Archives 
of  the  Commune, 

Every  ten  years  another  complete  alphabetical  index  is  made; 
nd  the  extreme  accuracy  of  all  these  operations  furnishes  the 
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meftns  of  fonDinip  the  most  perfect  statistic  documents  for  every 
puipose  for  whidk  a  goyemmeiit  can  wish  to  toncem  itself  with 
the  state  of  population. 

The  entry  of  a  birth  is  founded  on  a  declaration  which  is  re- 
quired by  law  to  be  made  within  three  days  after  its  occurring ; 
the  infiint  itself  being  necessarily  nroduced  and  identified.  The 
.  formalities  and  facts  necessary  to  tliis  declaration,  and  the  entry 
thereupon  in  the  roister  forming  what  is  called  the  ^*  Acte  ae 
Naiswnce^  are  as  follows  :r— 

1.  The  year,  day,  and  hour  when  the  declaration  is  received. 

2.  The  name  and  quality  of  the  public  functionary  receiving  it 

3.  The  name,  age,  profession,  and  residence  of  the  party  de- 
daring  the  birth  Qa^erally  the  father  or  a  near  relation,  &c. 
according  to  circumstances). 

4.  The  presentment  of  the  child. 


7.  I 
a  J 


The  day,  hour,  and  place  of  birth. 


9.  The  names,  profession,  and  abode,  of  the  father  and  mother. 

10.  The  name  given  to  the  child  (the  Manual  urges  the  impor- 
tance  of  not  giving  the  child  more  than  one  name). 

11.  The  names,  professions,  and  abodes  of  two  witnesses  pre- 
sent at  the  declaration  and  presentment. 

12.  The  fact  of  the  declaration  having  been  read  over  to,  theili. 

13.  The  signatures  of  the  functionary,  the  declarer,  and  the 
witnesses. 

14.  The  mention  of  any  cause  which  may  prevent  any  of  the 

15.  The  entry  of  the  whole  on  the  register-book,  without  any 
tianks,  abbreviations,  or  figures. 

16.  The  noting  of  any  erasures,  &c. 

The  form  given  is  not  altogether  the  best  which  could  be  devised : 
a  tabular  form  is  always  most  convenient,  and  in  some  other 
respects  obvious  improvements  in  the  plan  might  be  suggested. 
The  presence  of  two  witnesses  to  the  functionary's  reception  of  an 
official  act  seems  not  very  necessary  :  the  attendance  of  a  second 
witness  to  the  birth  itself  would  be  a  far  greater  security.  The 
mother's  maiden  name,  and  her  father's  name  and  description 
ought  not  to  have  been  omitted. 

It  is  well  known  that  the  contract  of  marrii^e,  in  its  leffal 
remiisites,  is  regarded  in  France  as  entirely  civil.  It  is  surrounded 
with  many-  formal  precautions,  all  of  which  are  detailed  and  ex- 

{ilained  in  the  Manuel,  At  present  we  are  only  considering  the 
brm  of  registration,  and  (supposing  all  the  publications,  consents, 
&c.  to  be  correctly  vouched)  the  act  of  marriagje,  as  it  appears  on 
the  Register,  comprises  the  following  facts  or  operations : 
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I.  The  jreaf,  month,  day,  and  hour,  of  the  reception  of  the  act. 
S.  The  quality,  &c.  of  the  public  functionary. 

3.  The  place  of  celebration. 

4.  The  names,  &c.  of  the  married  persons. 

5.  Mention  dT  the  fact  of  their  being  of,  or  under  age. 

6.  The  names,  &c.  of  their  respective  fathers  and  mothers. 

7.  Their  consent  to  the  marriage. 

8.  The  fact  of  previous  publications  of  the  intended  marriage. 

9.  Mention  of  the  fact  of  there  having  been,  or  not  having  been 
any  opposition,  or  of  its  removal. 

10.  That  the  6th  chap,  of  the  Code,  <'  On  the  Mutual  Rights 
and  Duties  of  Married  Persons,"'  was  duly  read  to  the  parries  and 
witnesses. 

II .  The  declararion.  of  the  contracting  parties  of  their  marriage. 
18.  The  ponouncing  of  their  union  accordingly. 

13.  The  mimediate  drawing  up  of  the  act 

14.  The  names,  &c*  of  four  witnesses  present 

15.  Declaration  of  their  relationship. 

16.  The  reMling  of  the  act  to  the  parties  and  witnesses. 
17*  The  signatures  of  the  officer,  parties,  and  witnesses. 
18.  Mention  as  to  those  who  cannot  sign. 

The  form  of  the  act  enumerating  all  these  particulars  is  neces- 
saiily  long,  and  if  arranged  tabularly  would  probably  be  much 
SimfMified.  We  may  observe,  too,  that  it  would  seem  much  better 
(especially  where  the  forms  are  so  long^  to  adopt  one  plan,  as  to 
marriage  registers,  of  havmg  the  register-book  printed  in  blank 
forms. 

In  cases  of  deaths,  it  is  the  duty  of  the  public  officer  to  attend 
on  tiie  spot,  and  receive  the  Iq^al  declaration  of  the  fact ;  and 
without  his  certificate  of  this  public  duty  having  been  performed 
no  burial  can  take  place.  Tnis  visit,  of  course,  supphes  a  very 
uropet  opportunity'  for  ascertaining  the  cause  of  deatn,  not  only 
for  purposes  of  statistic  inquiry,  but  for  the  purposes  of  investiga- 
tion in  cases  of  violent  death.  In  such  cases  the  officer  (sftcr 
calling  in  medical  opinion)  transmits  information  to  the  Procureur 
du  Roi.  The  act  drawn  up  in  the  Register-book  comprises  the 
following  particulars : 

1.  The  year,  month,  day,  and  hour  of  receipt 

2.  The  name,  &c.  of  the  officer. 

3.  The  names,  &c.  of  two  witnesses,  and  their  relationship,  if 
any,  to  the  deceased. 

4.  The  day  and  hour  of  death. 

5.  The  name,  &c.  of  the  deceased. 

6.  The  name,  &c.  of  the  deceased'^s  husband  or  wife,  if  one  is 
left. 
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7.  The  BaineB,  kc.  of  the  deceased's  father  and  mother,  as  far 
as  isknowiL 
a  The  plaoe  of  death. 

9.  Theieadmgoftheact  tothepartoajipeariiig. 

10.  The  ngnatures  by  the  officer  and  parties. 

11.  Mentioii  of  any  reason  for  not  signuig. 

As  to  both  births,  marriages,  and  dteaths,  abundant  directioiis 
are  given  in  the  Manu^  with  respect  to  special  cases,  soch  as 
the  admission  on  the  register  of  those  which  have  occurred  abroad, 
the  correction  of  erroneous  entries,  and  a  variety  of  cases  which 
it  is  obvious  that  any  complete  system  must  contemplate,  and  for 
which  it  can  easily  provide  when  placed  under  the  superintendance 
of  an  efficient  body  of  officers  responsible  for  their  acts.  A  re- 
gister thus  kept  wiui  v]a;ilance,  aim  preserved  in  duplicate,  and 
carefully  indexed  in  alphabetic  order,  both  annually  and  decen- 
nially, seems  to  leave  nothing  wanting  for  the  completion  of  a 
system  fully  adequate  to  all  the  exigencies  of  a  well-rc^pilated 
community. 

We  shall  now  proceed  to  notice  as  briefly  as  we  can  the  state 
in  which  registration  exists  in  this  country,  its  imperfections,  and 
the  causes  nom  which  they  arise. 

The  only  regpsters  which  are  received  as  direct  evidence  of  the 
fiicts  tfaev  contain  (as  coftnintt  from  offidal  sources)  are  the  books 
kept  at  tne  parish  churches  ror  recording  the  baptisms,  marriages, 
and  burials  there  had  and  solemnised;  and  we  shall  proceed  to 
consider  each  in  order,  reminding  our  readers  that  the  whole 
efficiency  of  such  a  plan  depends  on  the  assumption  of  what  is 
known  to  be  untrue,  namely,  that  all  the  population  are  members 
of  the  Churdi  of  England. 

As  to  Births, — One  fundamental  objection  to  our  system  of  regis- 
tration is  obviously  this,  that  it  is  no  proper  record  of  birth  at  idl. 
It  is  true  that  one  may  reasonably  conclude  a  party  to  have  been 
bom  at  least  some  tuooie  or  other  b^ore  he  was  baptised,  but  how 
much  sooner  no  one  can  tell;  and  from  this  absuidi^  it  has  often 
resulted  that,  in  fact,  people  have  actually  attainea  twenty-one, 
and  exercised  most  important  acts,  when  by  the  only  known  offi- 
dal  record  and  evidence  of  their  legal  stattiSy  they  were  under  age; 
and  for  safety  and  convenience,  on  proof,  it  has  been  considered 
advisable  afiierwards,  on  attainment  of  majori^  according  to  the 
evidence,  to  confirm  what  had  been  done.  To  meet  this  defi- 
ciency, the  birth  has  been  lately  added  to  the  register,  in  the  entry 
of  baptism ;  but  on  no  adequate  authority,  the  minister's  record 
of  hearsay  being  thus  made  evidence  of  tne  fact,  contrary  to  all 
ordinary  rules.  The  form,  too,  in  the  register-books  is  essentially 
bad,  as  not  containing  the  mother'*s  maiden  name,  without  which 
no  sufficient  linking  together  of  a  pedigree  can  be  efibcted. 
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But,  sujyporing  all  this  well  done,  wbat  becomes  of  all  those  dhil- 
dien  of  persons  passing  under  tb.e  denomination  of  ehurchmen, 
(among  the  poor  especuUy),  wh6  neglect  baptisms  ffota  yaiious 
causes.  "Wliere  go  idl  the  Catholics,  the  Dissenters,  and  particu- 
littly  the  Baptists,  who  cannot  be  recorded  eyen  on  the  unqffidal 
imster-books  of  the  Psedobaptist  sects?  The  law,  in  its  dignified 
B^-«omplaeencj,  knows  no  sudi  persons  as  these;  the  biw  sup- 
poseth  every  man  to  be  Churcbman. 

The  Dissenters,  to  remedy  the  evil  as  fiir  as  they  can,  have 
established,  what  it  is  disgraceful  to  every  Government  that  indi* 
viduab  diould  be  left  to  provide  for  themselves, — a  Register  of 
births ;  tUs  is  kept  at  one  of  their  charitable  institutions.  Dr. 
Williams^s  Library,  and  is  formed  on  declarations,  signed  by 
the  parents  and  competent  witnesses  present  But  a  record  m 
this  character  (tiiou^n  in  its  nature  far  better  than  the  Church 
Register,  and  contamiiig.a  clue  to  the  best  direct  evidence)  has 
great  1^^  difficulties  to  contend  with,  arising  firom  the  non-omdal 
character  of  its  keepers.  The  Dbsenters  nave  well  stated  the 
difficulties  of  their  position,  and  the  importance  of  preserving  their 
own  plan  in  the  following  resolutions,  at  a  meetmg  of  dejputies 
from  diffisrent  branches  of  their  body  to  consider  the  subject: — 

"  That  it  aj^pears  to  this  meeting,  tiiat  the  present  system  of  certifi- 
cates and  resatry  of  birtiis  at  Dr.  Williams's  Library  is  of  a  highly 
important  ana  valuable  character.  That  it  is  admirably  adapted  to  the 
great  majority  of  purposes  for  which  it  is  likely  to  be  resorted  to^  and 
that  it  is  as  useful  for  legal  purposes^  (both  as  a  du6  to  the  best  evidence, 
and  as  contsining  witiun  itself  as  much  of  that  evidence  as  can  be 
oVtaiDed  from  any  record  not  sanctioned  by  Act  oi  Parliament,)  as  it  is 
at  all  likely  under  the  present  system  of  the  law  that  such  an  Institution 
can  be  mitde  to  be. 

''  That  tbls.  meeting  therefore  earnestly  recommends  to  the  body  oi 
Dissenters  the  use  of  the  pment  Registry^  and  would  exceedingly  regret 
that  any  difficulty  or  defect  in  possiUe  cases,  which  no  voluntary  insti- 
tutions can  avoid,  should  diminish  its  universality,  and,  consequentiy, 
its  usefulness. 

"  That  the  whole  scheme  of  registration  of  birtiis,  marrians,  and 
deaths,  in  this  country,  appears  to  this  meeting  to  be  radicaUy  defeo* 
tive;  not  only  as  beu^  identified  with  the  EstfUishment,  (within 
whose  drcle  a  great  portion  of  the  community  are  not  comprised,  and  by 
whose  institutions,  therefore,  their  dvil  exigencies  cannot  be  provided 
for,)  but  also  as  bemg  in  its  details  defective  m  many  important  particu- 
lars, even  for  the  limited  purposes  which  it  is  calculated  to  serve. 

''That  this  meetine  feels  that  such  a  reform  as  would  efiectuall^ 
remedy  the  evils  comjpained  of  (many  of  which  ^fiect  Gllurchmen  as 
well  as  Catholics,  Jews,  and  every  denomination  of  nonconforiiiists,  in  a 
greater  or  less  degree,)  can  only  be  looked  to  as  likely  to  spring  out  of  a* 
more  Uberal  poli^  on  the  part  of  the  Legislature,  witii  regud  to  the 
greater  questiqus  wUdi  afiect  the  political  situations  of  persons  differing 
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fiom  die  EstaUidiineiit  in  xnatten  of  f aidi ;  and  that,  with  this  oonvie- 
tiim,  the  meeting  looks  with  increased  anxiety  to  th^  speedy  agitation  of 
thoae  important  topics  in  Parliament,  through  the  common  exertions  <£ 
the  Dissenting  Body,  and  of  the  friends  of  civil  and  leligums  liberty." 

As  to  Marriages. — -Tbe  better  ojnnion  decidedly  is  that  mar- 
riage by  the  old  law  of  England,  as  of  many  other  states,  was 
easentisdly  a  dvil  contract,  and  diat  it  required  no  ecd^idasdcal 
sanction  for  its  validity.  The  marriages  of  Jews  and  Quakers  have 
no  express  sanction  given  them  by  the  Marriage  Act,  and  their 
validity,  therefore,  at  this  moment  (excepted  as  they  are  from  the 
proviflionB  of  that  act)  rests  on  the  same  grounds  as  those  of  all 
Dissenters  must  have  done  after  the  Toleration  Act,  and  previous 
to  the  Marriage  Act  It  is  true  that  the  Ecclesiastical  Courts 
considered  themselves  as  entitled  to  disavow  all  marriages  not 
contracted  according  to  ecdesistical  ordinances ;  and,  for  ou^ht  we 
know,  they  might  even  now  refuse  administration  to  a  Quaker  or 
Jewish  widow.  But  at  common  law. the  marriage  was  good,  and 
the  heir  of  such  a  marriage  would  have  inherited. 

Convenience  in  re^tration,  and  general  agreement  in  point 
of  doctrine,  had  in  practice,  it  would  appear,  induced  the  Dissent- 
ers, except  the  Quakers,  almost  constantly  to*  resort  to  the 
Church  for  marriage ;  and  when  the  Marriage  Act  passed,  none 
but  Jews  and  QuiULcrs  complained.     Confdrmi^  as  to  all  other 

Crsons  became  compulsory,  by  the  operation  of  this  act;  and  by 
w  every  one,  be  nis  opmions  what  they  may,  is  now  pro  h£c 
vice  a  member  of  the  Church,  and  is  obliged  to  use  a  service  which 
clearly  contemplates  church  membership,  and  expressly  points 
to  a  subsequent  communion. 

The  state  has  certainly  a  right  to  interfere  with  marriage,  (con- 
sidered  as  a:n  engagement  involving  the  most  important  civil  con- 
sequences,) by  imposing  previous  restrictions,  and  regulating  the 
circumstances  attendant  upon  its  celebration  and  record,  with  a 
view  to  such  consequences;  but  i<-  is  obvious  that  compelling  all 
persons  to  pass  through  the  religious  ordinances  of  the  Church, 
though  one  way  of  effecting  the  legitimate  purpose  of  the  state,  is 
not  only  not  the  only  way,  but  is  not  the  best  way,  even  suppoa- 
ing  that  conscience  is  to  ^  for  nothing  in  the  account.  But  the 
state  may  further  think  it  its  duty  to  see  that  so  important  an 
obligation  has,  with  a  view  to  its  effect  on  public  morals,  the  sanc- 
tion of  a  religious  ceremony.  On  this  head  the  state'^s  interfer- 
ence is  less  easily  justified;  but  if  we  concede  the  point,  the  neces- 
sity only  becomes  the  more  obvious  of  consulting  the  religious 
feeling  of  the  parties,  and  of  taking  care  that  the  ceremonial  is 
one  accordant  with  the  opinions  and  devotional  feeling  of  the 
party,  and  not  in  direct  opposition  to  his  known  ana  openly 
avowed  creed. 
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The  Ooyemme&t,  therefore,  as  soon  u  a  case  was  made  out  of 
a  breach  of  religious  freedom  (arisiiig  from  institutions  adopted  for 
reasons  whether  df  civil  or  religious  poUcy  not  maturely  enough 
considered)  ouffht  to  have  hastened  to  its  rwef.  If  it  saw  fit  to  m- 
trust  the  officiiu  duties  respecting  this  important  contract  to  parties 
iiaving  a  reUgious  bias  dimrent  fiom  that  of  many  with  whom  they 
must  come  in  contact,  it  should  have  required  those  who  retained 
the  office  to  do  it  in  a  suitable  manner.  Let  us  see,  howeyer, 
how  this  matter  has  been  treated,  and  how  common  sense  and 
liberal  feeling  haye  been  set  at  nought,  eyen  in  defiance  of  the 
most  eminent  men  both  in  church  and  state,  who  have  acknow- 
ledflpsd  the  eyil,  and  done  what  they  could  to  remedy  it 

The  Unitarians  petitioned  for  some  relief:  they  complained 
of  being  driven  through  Trinitarian  services  for  no  purpose 
whatever.  They  called  such  an  arbitrary  proceeding  an  insult 
to  themselves,  a  reproach  to  the  Church,  and  a  mockery  of  its 
ministers.  Parliament  admitted  the  justice  of  th^  complaint 
It  was  proposed,  in  order  to  avoid  all  inconvenience  in  altering  the 
present  forms  of  procedure,  and  to  keep  one  universal  register  (a 
measure  most  desuable  on  every  account),  to  allow  the  minister 
(who  every  day  shortens  the  service,  either  because  it  is  out  of 
date,  and  uncongenial  with  public  feeling,  or  because  it  is  too 
long  for  his  convenience)  to  shorten  it  another  way,  by  leaving 
out  the  allusions  to  those  peculiar  doctrines  which  he  knows  his 
auditors  do  not  believe.  Lord  Liverpool  approved  of  this  plan, 
as  all  sensible  men  would ;  but  the  Church  chose  to  say,  that  it 
was  not  a  machine  for  the  state  to  deal  with ;  that  if  die  state 
adopted  the  Church  ordinances  for  its  convenience  in  dvil  pur* 
poses  its  rites  and  services  must  be  taken  as  they  were  found. 

Concedinff  this — a  curious  doctrine,  however,  for  a  church  esta- 
blished by  Act  of  Parliament— it' was  next  proposed  to  let  diese 
Dissenters  marry  in  their  own  places  of  worship.  If  the  Church 
would  not  discharge  the  duty  it  undertook,  except  for  the  orthodox, 
it  would  of  course,  it  was  thought,,  give  up  the  charge  as  to  those 
who  were  not  of  its  creed.  But  now  the  tables  were  turned,  and 
high  words  were  used  about  the  ancient  rights,  privil^s,  and 
profits  of  the  Church.  The  Church,  which  before,  disavowed  its 
Act  of  Parliament  origin,  now  set  up  Lord  Hardwicke^s  Act, 
made  only  in  the  last  century,  as  one  of  its  ancient  rights,  profits, 
and  privile^,  to  be  enjoyea  at  the  expence  of  the  consciences  of 
the  poor  Dissenters. 

tiexi  came  a  plan  to  let  these  Dissenters  marry  at  their  own 
places  of  worshi[>,  but  requiring  them  to  rqpster  such  marriages  at 
the  Church  Re^try,  and  pay  there  the  marriage  fees  as  a  reward 
for  this  dyty.  But  here  these  clerical  officers,  who  claim  a  mono- 
poly of  the  register,  demurred  even  to  register  a  ceremony,  unhdy. 
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as  they  wid,  in  thdr  eyes :  yet  this  same  Church  did  not  hesitate 
or  refuse  in  King  WilUam^s  tune  to  register  Dissenters^  births,  &e. 
when  requbred  to  do  so  by  the  state  for  the  purpose  of  a  tax  then 
imposed. 

Next  came  a  proposition  to  let  the  parties  go  through  what  ser- 
vice thqr  pleased,  but  making  the  lepl  essential  to  the  contract  to 
confflstm  an  obligation  taken  before  a  mi^strate  to  be  afterwards 
certified  by  him  to  the  minister  for  regbtration.  But  here  came 
the  notable  discovery  that  justices  were  (most  unfortunately)  often 
clergymen  also ;  and  how  could  they,  after  demurring  to  marriages 
or  roistering  marriages  as  clergymen,  do  the  same  thing  without 
oflence  quasi  justices?  The  clerical  justices,  therefore,  were 
omitted,  by  amendment  in  the  Lords,  and  then  (as  if  to  mark  the 
whole  with  ridicule)  up  jumped  an  advocate  for  the  lay  justices, 
and  asked  why,  if  the  clergy  refused  to  do  jusHce^worky  the  jus- 
tices were  not  also  to  plead  their  conscience  for  refusing  to  do 
dergy^toark  in  marrying ;  and  my  Lord  Eldon  announced  his  in- 
tention of  getting  himself  strudc  otU  of  the  commission  if  such 
a  duty  were  imposed  on  him.  This  scene  actually  took  place  last 
session  in  the  House  of  Lords. 

Meantime  the  House  of  Commons  has  three  times  passed  bills 
for  the  relief  of  these  Dissenters.  The  House  of  Lords  has 
several  times  decided  by  majorities  in  their  favour ;  yet  while  the 

Cci]^le  is  conceded,  it  is  thought  in  this  country  decorous  and 
»ming  to  filter  the  applicants  with  all  the  technical  difficulties 
c^  devism^  a  plan  of  removing  an  acknowledged  evil,  and  to  tri- 
umph session  after  session  in  contrivances  for  bafHing  the  complain- 
ants, by  playing  off  the  prejudices  of  one  set  of  men  against  those 
of  another.  What  a  specimen  is  this  of  the  folly  of  combining  civil 
institutions  with  the  worship  and  religious  opinions  of  one  sect, 
die  ministers  of  which  turn  round  on  the  very  government  which 
employs  them,  and  refuse  either  to  do  its  work  properly  and 
witnout  offence  to  the  consciences  of  others,  or  to  resign  an  office 
which  their  prejudices  render  them  incompetent  to  discharge. 
Even  in  Catholic  Austria,  as  the  Bishop  of  Chester  properly  ob- 
served, there  is  far  less  bigotry  on  these  points,  the  Catholic  priests 
being  obliged  to  register  the  marriages,  baptisms,  &c.  of  Protest- 
ants, on  certificates  sent  them. 

The  form  of  the  Marriage  Re^ster  in  the  Established 
Church  is  bx  from  perfect;  particularly  in  its  omission  of  the 
names  of  the  parents  of  the  marrying  parties,  which  all  registers 
should  preserve. 

It  need  not  be  added,  that  the  marriage  law  leaves  Jews  and 
Quakers  without  any  legal  provision  for  the  celebration  and  record 
of  their  marriages,  or  for  the  prevention  of  clandestine  marrii^s ; 
and  that  it  does  not  even  deign  to  state  whether  those  marriages 
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are  valid.  The  legislature  chuses  to  proceed  on  the  absurd 
principle  that  the  use  of  the  register  would  be  a  favour  and  pre- 
mium on  nonconformity.  It  ought  rather  to  exercise  greater 
vigilance  to  compel  it,  lest  irregularities  should  take  place,  which 
the  state  shotdd  ffuard  against  for  its  own  sake,  not  with  any  view 
to  the  merits  or  demerits  of  individuals. 

As  to  Deaths. — The  Parochial  Register  perhaps  comprises  a 
larger  proportion  of  the  deaths  which  take  place  thim  it  does  of  the 
births.  Few  or  no  Dissenters  are  baptised  at  Church,  but  many 
are  buried  there,  because  many  dissenting  chapels  have  no  burial 
places.  But  in  this  respect,  too,  the  Register  is  very  imperfect. 
The  time  of  burial  is  only  inferentially  proof  of  the  time  or  fact  of 
death,  and  a  record  which  contains  (as  the  French  system  re- 
quires^ a  deposition  of  the  actual  fact  and  time  of  death  (often  of 
great  unportance)  is  infinitely  preferable.  We  have,  in  order  in 
some  measure  to  supply  our  deficiencies,  an  ofiicer  called  the 
Searcher,  whose  duty  would  properly  combine  with  that  of  the 
Registrar;  and  both  would  connect  themselves  under  a  well- 
regulated  system,  with  the  Coroner^s  interference  when  necessary. 

The  registers  of  births,  marriages,  and  deaths  are,  or  ought  to 
be  copied,  and  sent  periodically  to  the  diocesans;  but  this  duty  is 
badly  performed,  and  the  returns  thither  are  so  kept  as  to  be  use- 
ess  for  all  ordinary  purposes. 

The  general  result  oi  our  system  is  that,  even  to  the  extent  to 
which  it  goes,  it  is  singularly  rude  and  defective;  and  that  (from 
its  bein^  founded  on  the  ordinances  of  a  church  which  half  the 
population  has,  since  the  System  began,  deserted)  it  is  radically 
and  hopelessly  partial  and  inefiicient.  It  appears  to  us  disgraceful 
that  in  a  country  like  ours  a  common  pedigree  cannot  be  hunted 
out  without  the  greatest  difficulty;  that  a  chasm  must  exist 
wherever  heterodoxy  has  crept  in ;  that  the  data  for  any  accurate 
census,  or  for  proper  statistic  returns  of  population,  are  wholly 
wanting ;  that  even  the  defective  returns  of  tne  neighbourhood  of 
London,  called  the  Bills  of  Mortality,  are  a  compilation  for  which 
we  are  obliged  to  be  indebted  to  so  sapient  a  body  as  *^  The 
WonsHiPFUL  Company  of  Parish  Clerks.*"  We  hope  none  of 
our  calculators  of  population  venture  to  place  reliance  on  such  a 
return  of  births,  for  instance,  as  can  be  made  up  by  the  parish 
authorities,  when  perhaps  half  the  children  never  come  within 
orthodox  observation  at  all. 

The  truth  is,  that  this  duty  of  registration  will  never  be  properly 
performed,  until  we  can  get  fairly  out  of  the  dilemma,  of  either 
affronting  the  church  bjr  removing  parts  of  its  official  duty,  or  of 
endeavouring  to  make  it  do  its  duty  in  a  more  cathouc  way. 
We  want  a  municipal  lay  officer  having  the  conduct  of  tms 
matter,   independent  of  any  religious   preferences ;    and   there 
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are  Tery  maay  duties  which  such  an  officer  could  discharge, 
which  are  now  left  to  such  people  as  churchwardenflr,  OTcrseers, 
constables,  &c.  for  want  of  some  pei^n  who  should  be  to  be  found 
in  or  near  every  parish,  and  whose  acta  should  have  legal  credit. 
The  little  use  made  in  this  country  of  notaries  renders  this  still 
more  desirable. 

During  the  Commonwealth  a  most  useful  act  was  passed,  for 
establishmg  in  every  parish  a  Registrar,  who  should  have  the  care 
of  all  the  municipal  records.  We  know  that  an  alarm  is  always 
raised  against  the  severance  of  the  civil  requisites  of  marriage 
from  the  religious  ordinance.  But  there  would  be  no  neces- 
sity for  any  such  dissociation ;  on  the  contrary,  an  easy  means 
would  be  provided  for  reconciling  thfe  one  with  the  other.  The 
R^istrar  could  attend  at  one  for^i  and  place  of  worship  as  well  as 
anotlrer;  and  there  draw  up  and  attest  the  civil  results  of  what 
passes,  as  in  fact  the  Notary  does  in  many  Catholic  countries  at 
marriages.  The  manner  in  which  the  system  has  worked  in  France 
shows  that  a  perfect  registration  of  actual  births  and  deaths  is 
readily  obtaineia;  and  there  is  no  necessity  whatever  (if  it  be 
thougnt  unadvisable)  to  make  marriages  dependent  on  the  act  of 
the  municipal  officer  only,  who  is  easily  grafted  upon  such  a  re- 
ligious ordinance  as  is  likely  to  procure  that  sort  of  moral  and 
devotional  obligation  which  can  alone  make  it  useful  for  the  State 
to  interfere  with  that  department  at  all. 


Art.  III.— CODIFICATION  OF  THE  LAWS  OF  THE 
UNITED  STATES  OF  AMERICA. 

1.  Speech  of  the  Hon,  John  L.  WUson^  Senator  in  the  Legisk^ 
ture  of  South  Carolina^  on  the  Propriety  and  E<vpediency  of 
reducing  the  Laws  of  the  State  into  a  Code:  to  which  is 
addedy  a  Codification  of  the  Law  of  Carriers.  New  York, 
1827,  8vo.  pp.  44. 

2.  Repovf  of  Committee  of  the  Senate  of  South  Carolina  on  the 
Practicability  and  Expediency  of  reducing  the  Law  to  the 
Form  of  a  Code:  Presented  November  Session^  1827-  By 
Thomas  S.  Grimke.     Columbia,  1827. 

3.  An  Anniversary  Discourse^  delivered  before  the  Historical 
Society  December  6,  1823,  shewing  the  Origin^  Progress^ 
Antiquities^  Curiosities^  and  Nature  of  the  Common  Law. 
By  William  Sampson,  Esq.     8vo.  pp.  68.     New  York,  1824. 
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4.  An  Oration  on  the  Practicabiliiy  and  Expediency  of  reduc- 
ing the  whole  Body  of  the  Law  to  the  SimplicUy  and  Order  of 
a  Code :  Delivered  in  the  City  HaUy  before  the  South  Carolina 
Bar  Jseociattan^  l^  March^  1827.  %  Thomas  S.  Grimke,  a 
Member.     Charleston,  1827)  8yo.  pp.  31. 

6.  Report  of  the  Revisera  of  the  Laws  of  the  State  of  New  York. 
2  November,  1827. 

In  America,  the  necessity  and  practicability  of  forming  a  code  of 
the  great  body  of  statute  and  common  law,  and  the  expediency  of 
consolidating  the  laws  and  simplifying  the  language  or  them,  has 
been  debated  by  many  of  their  ablest  writers,  and  codification  has 
been  practically  carried  into  effect  in  several  of  the  States.  If  we 
have  not  the  merit  on  this  side  the  ocean  of  affording  to  the  New 
World  an  example  and  practical  recommendation  a£  this  peat 
desideratum,  we  have  at  least  the  credit,  through  our  distinguished 
countryman  Mr.  Bencham,  of  excitmg  the  particular  attention  of 
the  North  American  jurists  and  legisbtures  to  consider  and  at- 
tempt this  work  of  improvement.  In  1811  and  1816  Mr.  Ben- 
tham,  in  an  interesting  correspondence  with  Madison,  then  presi- 
dent of  the  United  States,  which  has  been  since  published,  (a)  set 
forth,  in  his  usual  nervous  and  uncompromising  manner,  the  mani- 
fest advantages,  especially  in  a  new  comntry,  of  drawing  up  for  the 
use  of  the  people  a  complete  body  of  law.  The  design  of  9uch  a 
useful  undertaking,  and  the  ea^ecution  of  it,  were  distinctly  de- 
veloped in  a  systematic  exposition  of  the  ^^  properties  desirable  in 
a  bc^y  of  laws  for  all  purposes."^  In  the  first  letter  to  Mr.  Madi- 
son by  Mr.  Bentharo,  dated  October,  1811,  he  describes  the  state 
of  law  uncodified  as  then  existing  in  the  states : — 

"  Throughout  the  whole  extent  of  the  territory  of  the  Untied  States, 
(new-acquired  dependencies  excepted,  in  which  matters  cannot  but  be 
still  worse,)  what  is  it  that,  at  this  moment,  forms  the  basb  of  the  rule 
of  action  ^  What  but  an  ideal  and  shapeless  mass  of  merehf  conjectural 
and  essentially  uncognosdbU  matter  P—mn/^er  without  mind,  work  with- 
out an  author;  occupying,  through  the  osdtancy  of  the  legislature,  a 
place  that  ought  to  be  filled ;  and  exercising  in  it  the  authority  that 
ought  to  be  exercised  by  law? 

'^  NuUii  lex  verhif^  a  nuttoy  nttUaif  nufiquam — 
*^  Iaw,  in  no  worit^  by  no  man^  never,  made  :— 

Law  which,  having  had  for  its  authors,  not  the  people  themselves,  nor 
any  persons  chosen  by  the  people,  but  the  creatures,  the  ever  removable, 
and  completely  and  perpetually  dependant  creatures  of  the  king  alone. 


(a)  Papen  relative  to  Codtfiaitton.    London.     1817* 


1888. 1  Untied  States  of  Jmerka.  49 

(tin  ike  JReookaioH  this  wai  oompletely  trae^  and  ever  since  it  has  not 
wanted  much  of  heing  so»)  had,  of  course,  for  its  main  object,  not  the 
good  of  the  people,  but,  as  far  as  the  blindness  or  patience  of  the  people 
would  penmt,  the  interests— the  rinister  and  confederated  interests— of 
the  cftihr,  under  whose  iflfluenoe,  and  the  creatures,  by  whose  hands 
it  was  spun  out:— 

''  Law  which,  being,  in  so  far  as  it  could  be  said  to  be  made,  made  at 
a  multitude  of  successive  periods,  and  for  the  use  and  goyemanoe  of  so 
many  different  generations  of  men, — ^men,  imbued  with  notions,  habitu-^ 
ated  to  modes  of  life^  differing  more  or  less  widely  ftom  each  other,  as 
well  as  from  those  whidi  have  place  at  present, — would,  even  had  it 
been .  well  adapted  to  the  circumstances  and  exigencies  of  the  times  in 
which  its  parts  respectivdy  came  into  existence,  have,  to  a  considerable 
extent,  been  thereby  rendered,  not  thfe  heiter  adapted,  but  by  so  much 
the  worte  adapted,  to  the  notions  and  manners  now  prevalent,  to  the 
state  of  things  ai  preeeni  in  existence," — ^pp.  SO — 32. 

After  K  lapse  of  five  years  Mr.  Madison  replied  to  Mr.  Benthanl, 
excusing  his  long  silence  iti  the  distracting  occupations  incident  to 
preparations  for  an  anticipated  war,  and  politely  refusing  the  prof- 
fered assistance  of  the  Jurisconsult  on  the  presumed  impracticability 
of  the  labour.  The  &llacies  briefly  put  forth  in  general  terms  by 
the  American  preddent,  are  sindy  and  collectively  refuted  by  Mr. 
Bentham,  in  a  subsequent  repfy  to  Mr.  Madison,  and  also  in  a 
correspondence  with  the  governor  of  Pennsylvania,  and  in  a  letter 
addressed  to  the  citisens  of  the  United  States.  It  is  not  now  our 
intention,  however,  to  review  or  examine  the  abstract  reasoning  on 
tlie  Bttlnect  The  necessary  limits  of  the  present  article  will  be 
occuped  in  detailing  what  hoe  heen^  rather  than  what  can,  be 
accomplished  in  American  codification^ 

At  a  meetinff  of  the  legislature  of  the  state  of  South  Carolina 
in  November,  1626,.  the  governor  of  the  state,  in  his  first  general 
message  to  both  branches  of  the  legislature,  recommended  a  codi- 
fication of  the  laws.  On  this  part  of  the  message  Mr.  Wilson  moved, 
that  so  much  of  it  as  related  to  a  codification  of  the  laws  might  be 
referred  to  a  special  committee,  and  that  the  House  of  Represent- 
atives mi^ht  be  requested  to  appoint  a  special  committee  on  the 
same  subject,  to  join  the  committee  of  the  Senate.  The  object  of 
the  motion,  he  stated,  was  to  obtain  a  uniformity  in  the  reports  of 
both  branches  of  the  legislature,  which  might  lead  in  each  body  to 
a  simultaneous  discussion  of  the  same  propositions,  since,  hbd  the 
different  houses  been  engaged  in  maturing  different  plans,  all  hope 
of  success  would  have  been  lost  in  frequent  interchange  of  mes- 
sages and  renewed  discussions.  The  proposition  was  unanimously 
adopted.  Messrs.  Wilson,  Miller,  J.  S.  Deas,  Evans,  Ervin, 
Cleudenin,  and  Grimke,  were  appointed  the  committee  of  the 
Senate;  Messrs  Legare,  James  Gregg,  Toomer,  Dunkin,  De- 
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saiissiire,  Dtmla^^  tad  Irby,  were  named  as  tlie  upecial  cdntaadtc^ 
of  the  House  of  Representanyes.  Afver  flevexal  neetiiiffs  ailid  ffis- 
cussibiis  of  the  subject,  the  following  resoltttionB  were  adopted: — 

''  The  joint  committee  of  both  faranches  of  the  legialature>  to  whom 
was  referred  so  much  of  the  governor's  message  as  relates  to  a  codificatioxi 
and  digest  of  the  laws  now  of  force  in  tlus  ^te,  have  had  the  subj^t 
given  in  charge  to  them  under  free  and  full  discusnon/  and  beg  loive 
respectfully  to  report : — 

''  That  it  IS  the  first  and  most  imperative  duty  of  a  wise  -l^idator, 
who  prescribes  the  law,  to  make  it  Imown  to  the  dtisen,  from  whom 
obedience  is  expected  and  demanded  as  a  duty.  That  in  these  reciprocal 
obligation^  the  one  that  enjoins  a  pronadeaium  of  the  lam  is  precedent. 
To  expect  obedience  to  an  ordinance  of  much  the  dtixen  is  ignorant  is 
a  solecism  in  legislation,  and  to  punish  an  unintentional  violation  of  an 
unknown  rule  is  incompatible  with  the  principles  of  justice.  It  is  a  fact 
not  to  be  resisted,  that  the  rules  of  the  common  law,  and  ihe  indi^^ested 
condition  of  the  statutes,  render  it  impossible  for  the  dtixen,  without 
professional  assistance,  to  conform  to  the  laws  prescribed  to  him  in  the 
various  social  and  relative  duties  which  he  owes  'to  society.  The  per- 
formance of  this  labour  will  be  attended  with  much  difficidty ;  it  mutt 
be  intrusted  to  professional  men.  To  call  these  from  a  lucrative  profes- 
sion will  demand  a  liberal  pecuniary  allowance.  To  perform  the  work 
will  require  much  time  and  research.  The  more  difficult  the  task,  the 
more  strongly  is  the  wise  and  beneficent  legislator  urged  to  the  under- 
taking. lu>ur  joint  committee,  therefore,  recommend  the  adoption  of 
the  following  resolutions : — 

•*  Ruolved,  That  it  is  expedient  to  reduce  the  statute  law  to  tfab  form 
of  a  code,  with  such  improvements  and  additions  as  may  arise  out  of  the 
common  law,  the  decisions  of  our  courts,  and  legal  experience,  so  far  as 
they  are  connected  with,  or  incident  to  the  statute  law. 

'*  Reiolved,  That  there  be  persons  appointed,  by  jobt  ballot  of  both 
houses  of  the  legislature,  whose  duty  it  shall  be  to  proceed  to  execute 
the  said  work,  according  to  their  best  judgments,  and  to  report  annually 
to  the  legislature. 

*^  Resolved,  That  the  said  commissioners  receive  an  annual  oompensa- 
-  tion  of  dollars. 

'^  Resolved,  That  the  committee  have  leave  to  report  a  bill  to  aooom- 
plish  the  above-mentioned  object/' 

When  this  report,  and  the  resolutions  that  form  a  part  of  it, 
came  up  for  the  consideration  of  the  Senate,  the  chairman  of  the 
committee,  Mr.  Wilson,  moved  to  amend  the  report,  by  striking 
out  of  the  first  resolution  the  concluding  words,  ^*  So  far  as  these 
are  connected  with  or  incident  to  the  statute  law.'*^  The  object 
of  the  motion  was  to  ^ve  the  whole  body  of  the  law  to  the  con- 
sideration of  commissioners,  and  not  to  confine  them  to  the  mere 
consolidation  of  the  statutes,  which  it  was  said  might  benefit  the 
bar,  but  would  leave  the  citizens  in  their  present  state  of  ignorance 
of  "  that  Hydra,  the  Common  Law,^  nurtured  by  the  profession 
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with  80  much  care,  becaiue  it  cannot  be  defined,  and  eluding  the 
vigilance  of  all  who  had  not  perused  black  letter  law  for  twenty 
years.  On  this  motion,  the  subject  of  a  ^neral  code  came  under 
consideration  and  discussion ;  and  Mr.  Wilson,  in  the  speech  sub- 
sequently published,  argued  in  favour  of  the  amended  motion,  that 
the  entire  system  of  law  should  be  placed  without  restrictions  under 
the  revising  care  of  the  commissioners.  Mr.  Wilson,  after  forcibly 
exposing  the  present  state  of  the  American  common  law  and  statute 
law,  suggested  a  plan  for  its  reformation  in  the  following  terms :— - 

"I  woaldy  in  the  first  place,  recommend  a  eeneral  and  careful  dasn- 
fication  of  the  whole  statute  law,  which  should  be  printed  and  put  in 
the  hands  of  the  citizens,  with  a  well-digested  index.  All  acts  of  a 
homogeneous  nature  should  be  reduced  to  one  act,  with  reference  in  the 
marguial  notes  to  the  statute  from  whence  it  is  taken.  The  verbose 
jargon  of  the  acts  should  be  reduced  to  precise  and  definite  terms.  The 
division  should  be  into  chapters  and  sections,  so  that  a  reference  to  any 
particular  act,  or  part  of  an  act,  would  be  rendered  easy.  Immediately 
after  the  acts,  should  be  noted  the  decisions  of  our  courts  upon  them 
reqwctively,  and  tlie  point  ruled  should  be  set  down  in  plain  and  direct 
terms,  and  the  point  ruled  only.  So  much  of  the  common  law  as 
relates  to  the  subject  of  any  particular  division,  should  follow  in  the 
nature  of  a  digest.  If  this  plan  was  well  executed  a  great  deal  would 
be  gained,  i  would  require  the  judges,  when  any  new  case  arose 
whidi  was  not  |irovided  for  by  the  laws,  to  give  it  the  best  deter- 
mination in  theu:  power,  which  decision  shomd  be  the  law  of  that 
case ;  but  it  should  be  tiieir  duty  to  report  the  case  to  the  succeeding 
legislature,  so  that  a  law  might  be  enacted  to  meet  future  cases  of 
the  like  Idnd.  Thus,  if  the  representatives  of  the  people  were  true 
to  their  trust,  they  would  be  enabled  to  keep  the  laws  in  pari  passu 
with  judicial  legislation.  It  is  a  fact,  not  to  be  resisted,  that  the 
judges  make  more  laws  than  the  legislature,  notwithstanding  the  In- 
hibition of  the  constitution,  which  specially  requires  that  the  three 
ereat  co-ordinate  branches  of  the  government  should  be  kept  for  ^ver 
distinct.  I  do  not  think  it  would  be  well,  and  certainly  very  difficult, 
to  break  up  the  common  law  into  legislative  enactments.  Lord  Bacon 
has  said  that  the  work  which  he  propounded,  *  tendeth  to  pruning 
and^  grafting  the  law,  and  not  to  ploughing  it  up,  and  planting  it 
ajgain:  for  such  a  remove  he  held,  indeed,  for  a  perilous  innova- 
tion/ I  agree  entirely  with  this  opinion.  No  legislative  reconstruc- 
tion of  the  common  law  should  be  attempted,  nor  would  it  be  requisite. 
When  the  digest  of  it  should  be  made  and  settled,  the  statutes 
classed  and  purged  of  their  verbosity,  contradictions,  and  uncertain- 
ties, a  short  enactment  declaring  the  code  to  be  the  law  of  the  land, 
as  well  with  respect  to  the  common  as  the  statute  law  therein  contained, 
would  be  all-sufficient  Thus,  after  weeding  out  all  the  cumbrous 
references  which,  however  useful  now,  as  vouchers  indicating  the 
authentic  sources  of  Uie  text,  would  become  useless  when  the  text 
should  be  established  as  autiientic  in  its  own  right,  after  settling  the 
disputed  points^  by  declaratory  or  explanatory  enactments  and  after 

e2 
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constitutuiff  the  dimt  in  iu  own  natural  mhcellaneoai  itjle,  it  woald 
be  practicaDy  found  to  answer  every  uieful  purpose  of  munimpal  law, 
better  than  the  most  copious  enactments,  \llioever  undertakes  the 
work  must  guard  a^^ainst  the  omisnon  of  any  obscure  or  stn^gling  rule, 
enactment,  or  decision,  in  any  stage  of  the  work.  He  shoi^taM  care 
not  only  that  each  enactment,  rule,  and  dedaion,  be  included,  but  diat 
it  be  inserted  in  evmf  division  with  which  it  can  properly  be  deemed  to 
connect  itself.  In  the  index,  which  will  accompany  each  process  of  the 
work,  the  reference  to  every  topic  should  be  registered,  not  merehf 
under  one  appropriate  title,  but  under  all  the  titles  under  which  it  could 
reasonably  be  sought.  The  margizial  abstracts  of  each  enactment,  or 
other  article,  should  be  construct^  in  such  a  manner,  as  to  give  to  each 
word  its  appropriate  sense  and  proportionate  value  with  respect  to  the 
entire  subject,  to  which  the  particular  article  so  abstracted  or  analysed 
may  relate.  J  have  thus  briefly  stated  my  views  of  the  plan  of  a  code, 
and  sumsted  some  rules  to  be  observed  in  carrying  the  plan  into  effect. 
I  hope  r  have  satisfactorily  established  the  following  points: — 

**  1 .  That  our  kws  are  in  that  crude  and  indigested  state,  that  they 
are  a  mvgteiy  to  all  but  those  of  the  profession. 

*'  2.  That  every  nation,  in  its  progress  to  dviliaation,  has  acknow- 
ledged the  propriety  and  necessity  of  reducing  its  hiws  to  the  form  of 
a  code. 

'*  3.  That  the  practicability  of  doing  this  has  been  established  by 
every  people  that  have  attempted  it. 

**  4.  That  it  is  imperative  upon  the  legislative  authority  to  reduce  the 
law  to  writing,  and,  when  so  reduced  to  a  code,  to  promulgate  it,  in  a 
way  so  public,  that  every  inquiring  citisen  may  know  it. 

*'  5,  That  to  punish  the  infraction  of  an  unknown  law,  which  no 
ordinary  diligence  or  foresight  could  have  acquired,  is  against  Uie  dic- 
tates of  common  sense,  as  well  as  revelation. 

"  6,  That  much  of  the  common  law  of  England  made  of  force  here, 
partakes  largely  of  the  ignorance  and  superstition  of  the  age  that  pro- 
duced it,  and  idiould  be  abolished,  by  legislative  authority." — ^p.  26—28. 

Mr.  Wilson  then  historically  refuted  the  asserted  ^'  impoeMiUfy 
for  the  human  intellect  to  form  the  laws  into  a  code^  and  showed 
that  every  civilized  nation  which  had  hitherto  attempted  a  code 
had  succeeded,  or,  at  least,  had  by  so  doing  greatly  amended  its 
jurisprudence. 

The  proposition  of  Mr.  Wilson  was  adopted  in  the  senate  by  a 
majority  ot  seven.  The  House  of  Representatives  revised  to 
acoede  to  it,  by  which  the  measure  was  temporarily  lost  An 
American  publication  has  the  fo^owing  comment  on  this  result : — 
**  The  House  of  Representatives,  it  may  be  remarked,  is  crowded 
with  young  lawyers,  all  of  whom  opposed  the  measure,  with  one 
or  two  exceptions.'"  Great  is  Diana  of  the  Ephesians,  the  com- 
mon law  is  the  perfection  of  reason ! 

On  the  7th  of  November,  1827,  the  committee  of  the  legisla^ 
ture  of  South  Carolina,  appointed  in  the  preceding  December, 
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made  ihm  report  to  the  lenate  of  the.  state  in  fiivour  of  the  expe- 
diency of  a  code  of  the  statute  and  common  law,  in  an  elaborate 
document  occupying  twenty-ei^ht  pages  of  a  closely  printed 
octaTojpamphlet  This  report  is  the  most  pvicti^ai  and  argu- 
mentative  defence  of  American  codification  yet  pdfilished,  and  has 
induced  the  Icffislature  of  that  state  to  undertake  the  accomplish- 
ment of  the  labour.  We  greatly  regret  that  we  have  only  space 
for  the  conclusion  of  the  report  in  question. 

"  Your  committee  have  felt  it  their  duty  to  execute  only  so  much  of 
the  resolution  of  the  last  senion  as  reauired  them  to  report  on  the  prac- 
ticability and  expediency  of  reducing  the  common  and  statute  law  to  the 
form  of  a  code.  With  respect  to  so  much  of  the  resolution  as  gave  them 
leave  to  report  on  the  best  and  most  practical  method  of  redudnff  to  a 
tangible  form  the  rules  of  conduct  to  which  the  citisen  is  requued  to 
conform,  and  to  exhibit  a  specimen  of  such  work^  and  to  prmt  such 
specimen,  they  have  judged  it  advisable  not  to  carry  it  into  effect  for  the 
roUowing  reasons :  1st*  The  length  of  this  report  will  be  of  itself  a 
sufllcient  justification  for  addins  nothing  more.  Sdly.  The  whole  sub- 
ject of  reducing  the  statute  ana  common  law  to  a  code  is  of  such  extent, 
that  it  is  deen^  best  by  your  committee  to  exhibit  the  ar^ment  in 
favour  of  the  practicability  and  expediency  of  the  scheme,  entuely  apart 
from  any  attempt,  either  to  sketch  its  system,  as  a  branch  of  theoretical 
8cience«  or  to  exemplify  its  details,  as  a  deputment  of  practical  science. 
3dly.  Considering  the  importance  of  the  question  now  uiider  debate 
before  the  public  of  South  Carolina,  and  regarding  it  as  one  which 
ought  to  be  deliberately  examined,  and  still  more  ddiberately  decided, 
they  have  felt  it  a  chief  duty  to  exhibit  the  preceding  view  unprejudiced 
by  any  plan  or  specimen  whose  excellenoe  or  defects  must  be  indepen- 
dent of  the  questions  of  practicability  and  expediency.  4thly.  Your 
committee  cannot  but  regard  the  main  inquiry,  entrusted  to  them,  as 
peculiarly  the  concern  of  uie  people.  There  is  no  advocate  of  the  code 
on  the  principle  of  duty  to  the  people,  who  will  not  concede  that  they 
should  have  an  opportunity  afforded,  in  the  progress  of  the  investiga- 
tion, to  judge  for  themselves.  Neither  is  there  any  adversary  of  the 
code,  on  the  principle  that  the  public  good  does  not  require  it,  who 
will  not  admit  the  same  obligation  and  rejoice  in  the  same  appeal. 
The  friends  of  a  code  shrink  not  from  the  question,  in  public  or  in  pri- 
vate, in  the  legislature,  or  before  the  people.  Believing  it  to  be  the 
cause  of  the  people,  they  look  to  them  as  the  highest  tribunal  in  the  last 
resort  for^  the  trial  and  decision  6f  this  great  controversy  between  the 
common  friends  of  the  people,  the  advocates  and  advers-uries  of  the 
code- 
In  this  ffeneral  review  of  the  labours  of  the  Transatlantic  law- 
yers and  legislators  to  obtain  a  revision  of  their  system  of  juris- 
prudence, and  to  make  some  approach  towards  a  consolidation  of 
the  law,  we  must  not  omit  honourable  mention  of  the  early  and 
lealous  advocacy  of  Mr^  Sampson,  of  the  New  York  bar.  In  his 
discourse,  delivered  in  December  1823,  Mr.  Sampson  commenced 
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war  on  the  vagueness  of  the  comknoQ  law,  and,  in  a  long  and 
ii^nious  historical  travel  towards  its  remote  Irad  questionable 
sources,  fiilly  explored  and  exposed  its  frequent  inconsistency  with 
reason  and  principle. 

'^  If  the  hundxedth  part  of  that  painful  industry,  and  acknowledgea 
talent,  which  is  wast^  upon  vain  and  ever  baffled  effints  to  reconcile 
the  irregularities^  explain  the  anomalies,  sustain  the.  paradoxes,  and 
solve  the  riddles  of  our  entangled  jurisprudence,  was  bestowed  upon  a 
scieiice  capable  of  improvement  or  advancement,  what  glorious  nuits 
would  it  not  ere  now  have  brought  forth,  instead  of  that  sickly  and 
exotic  growth,  that  has  no  sap  nor  freshness,  upon  whose  withering 
branches  some  faint  pale  blossoms  may  appear,  but  rich  fruit  cannot 
ripen.  We  should  have  had  laws  suited  to  our  ocmdition  and  high 
destinies,  and  our  lawyers  would  have  been  the  ornaments  of  our  coun- 
try. No  longer  forced  into  the  degrading  paths  of  ^oxmaxi  subtleties 
nor  to  copy  from  models  of  Saxon  ^rbarity,  but  taught  to  resolve  every 
argument  into  principles  of  natural  reason,  universal  justice,  and  present 
convenience,  truth  would  have  been  the  constant  object  of  their  search  ; 
chicane  and  pettifogging  would  have  found  no  dark  crevices  to  lurk  in ; 
bad  faith  would  have  been  banished  from  the  temple  of  Justice ;  good 
sense  would  not  be  shocked  with  the  failures  of  right,  upon  exceptions 
of  idle  and  unmeaning  form ;  and  Justice  would  not  be  seen  for  ever 
travelling  upon  bye-paths,  such  as  necessity  enforces  by  the  rides  of  a 
broken  road."— p.  51 — 5S. 

This  discourse,  and  the  subsequent  publication  of  Mr.  Satnp- 
son^s  other  writii^  on  the  state  of  the  American  law,  have  had 
considerable  influence  in  the  United  States,  and  have  been  gready 
instrumental  in  drawing  the  attention  of  the  profession,  and  the 
public  of  that  country,  to  the  necessity  and  practicability  of  amend- 
ing the  law  by  a  mature  and  decided  revision  of  its  pnnc^les  and 
present  state,  especially  the  common  law.  We  have  die  authority 
oi  ^e  North AmerieanRemeiwQ})  for  saying,  that,  before  the  pid>. 
lication  of  Mr.  Sampson^s  discourse,  there  was  a  prevailing  idea, 
not  merely  with  the  profession  of  the  law,  who  imoibed  k  at  the 
outset  of  th^  stuches  and  cherished  it  from  habit  ever  after,  but 
riso  with  all  classes  in  the  country,  that  there  was  some  mjrsteri- 
ous  excellence  in  the  common  law ;  that  it  had  its  source  in  the 
purity  and  simplicity  of  fome  ancient  but  undefined  epoch ;  that 
as  letters  were  not  much  fued  in  those  times  of  wise  simplicity,  it 
had  been  handed  down  by  tradition  from  age  to  age,  and  genera- 
tion to  generation ;  and  that,  though  the  corrupt  learning  df  the 
schools  which  obtained  in  late  a^s  and  the  false  refinements 
of  modem  innovation  had  greatly  im})aired  its  original  purity  and 
pristine  vigor,  yet  its  regenerating  principle  was  gradually  eper»» 
ting  to  restore  its  primitive  virtues  and  original  sanctity. 

(6)  North  American  Re?iew,  No.  S2.    New  Series,  27- 
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We  aie  &voiwed  with  sb  iatezestiiig  rad  valuable  mauuacript 
cofmpondence  between  Mr.  Sampson  and  Monsieur  Dujnn,  tne 
distioguished  French  jurist  Mr.  Sampson  was  an  early  and 
able  advocate  in  favour  of  the  consolidation  and  simplification 
of  the  AiQezV^aii  law,  and  his  correspondence  with  Mr.  Cooper, 
the  learped  American  editor  of  <<  Justinian,''  has  been  ab^ady 
communicated  to  the  English  public.  In  the  character  and 
labours  gf  both  these  liberal  Und  intelligent  American  jurists 
we  take  «  peculiar  interest,  since  we  claim  them  for  countrymen, 
although  they  have  both  long  been  naturalized  and  resident  in  our 
ci  decant  colonies.  The  French  correspondence  is  highly  valua- 
ble as  a  dispassicniate  and  sensible  testimony  on  the  practical 
opmtion  of  the  code  of  Napoleon,  and  the  alteration  of  the  French 
judicature  consequent  on  the  revolution. 

Trandatum  rfa  Letter  from  fVUliam  Sampson,  to  Mr.  Dupin. 

"  Sib, 
"  I  have  the  honour  to  forward  to  you^  through  the  medium  of  his 

izoeUenqr  the  Minirter  of  the  United  States,  Mr.  Brown^  a  compilation 
on  the  subject  of  our  laws,  which  the  printer  has  entitled  "  Sampson 
cm  Codes  md  Common  Law"  although  the  greater  and  best  part  of  it  is 
not  the  production  of  my  pen.  You  will  see,  for  instance,  on  the  con- 
tEBry^  p.  55,  that  one  of  my  letters  owes  all  its  interest  to  the  translation 
which  I  have  given  in  it  of  your  obsenrations  on  a  work  of  my  worthy 
and  excellent  niend  Bir.  Duponoeau. 

"  Seeing  the  manner  in  which  you  have  made  yourself  master  of  the 
cbaiuRter  of  our  jurisprudence,  which  must  necessarily  present  sreat 
diflkulties  to  foreigners;  a^d  the  generous  ardour  with  which  you  have 
entered  into  the  discussion  of  that  which  i^  of  so  much  importance  to  us» 
and  which  becomes  every  day  more  interesting,  I  feel  encouraged  to 
ask  you  for  some  in£annatkm  relative  to  the  practical  operation  of  the 
French  code,  and  particularly  to  request  you  to  inform  me  to  what 
extent  it  has  answered  the  puipose  for  which  it  was  intended.  I  will 
endeiKvour  to  express  myself  clearly,  as  well  as  I  am  able  in  your  lan- 
guage. 

«  An  argument  which  is  constantly  repeated  by  those  who  in  this  coun- 
try are  opposed  to  a  codification  of  the  laws  is,  that  the  French  codes 
have  ha'l  but  the  life  of  a  day ;  that  the  dvil  code,  the  model  of  all  the 
others,  is  already  almost  buried  by:  the  multiplicity  of  laws,  decrees,  and 
commentaries  with  which  it  is  loaded ;  and  that,  in  a  short  time,  the 
kw  v?ill  be  sou^t  for,  not  in  the  code,  but  in  the  solutions  of  its  diffi- 
cnltiei^  and  in  the  questions  to  which  it  has  given  rise.  To  these 
arguments  I  have  endeavoured  to  reply,  but  could  only  do  it  with  great 
diqti^j  not  wishing  to  admit,  nor  bsowing  how  to  refute,  assertions 
nude  with  sp  much  confidence  by  those  who  nevertheless  were  not  better 
infonned  ihsin  myself  of  diat  which  they  affirmed. 

'' In  the  S2d  volume  of  the  collection  of  M.  Sirey,  I  see  tobies  of  those 
•rtides  of  the  diffianent  codtt,  as  to  the  interpretotion  of  which  new  laws 
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or  decrees  have  been  made;  and  those  tables  oertainlj  shew  a  great 
number  of  artides,  the  meaning  of  which  has  been  disputed.  To  what 
extent  this  fact  diould  serre  as  an  argument  against  the  principle  of 
a  written  law  with  us  in  the  place  of  that  iurisprudenoe  of  cases*  and 
supposed  traditions,  which  you  have  so  weu  criticixe4»  is  the  question 
which  I  am  desirous  you  should  answer  for  me ;  for  it  is  dear  that  if 
Godes»  drawn  up  with  so  much  talent  and  labour  by  the  first  lawyers  in 
your  country,  have  only  augmented,  or  even  have  not  diminished  the 
difficulties  and  doubts  previously  existing  relative  to  the  law,  itliocomes 
us  to  pause  and  reflect  before  we  follow  the  example  of  a  plan  under- 
taken, indeed,  with  the  best  intentioni^  but  which  has  not  fulfilled  the 
wishes  of  its  authors. 

**  Should  the  documents  of  which  my  compilation  is  composed  appear 
worthy  of  your  attention,  you  will  see  that  my  friend  M.  Duponceau, 
whose  assistance  has  often  been  of  service  to  me,  does  not  entertain  the 
same  opinions  as  I  do  as  to  the  best  manner  of  reforming  our  laws,  the 
defects  of  which,  however,  he  acknowleges  equally  with  myself.  He  is 
of  opinion  that  any  improvement  must  proceed  from  the  liberality  and 
wisdom  of  the  judges,  exercised  by  them  as  disputed  cases  may  be  brought 
under  their  oc^nixanoe.  He  thinks  that  we  are  not  yet  suffidently  eman<i 
dpated  from  andent  errors  and  prejudices  to  be  able  to  establish  solid 
and  durable  prindples  of  juri^rudence ;  and  that  in  endeavouring  to  do 
so  we  shall  perhaps  only  perpetuate  oiir  actual  faults,  and  that  future 
jugdes,  having  their  hands  tied  up  by  the  text  of  an  inflexible  code,  will 
be  no  longer  able  to  apply  a  remedy  to  these  faults.  You  wiH  in  this 
work  perceive  the  difference  of  opinion  that  exists  between  two  persons, 
e^  of  whom  has  only  in  view  the  good  of  his  country  and  his  feUow- 
dtixens.  Might  I  venture  then,  Sir,  to  ask  you  to  furnish  us  with 
the  result  of  your  experience  and  talents  on  this  interesting  subject,  and 
particularly  on  the  actual  effects  and  the  practical  operation  of  th% 
French  code,  and  thereby  to  enable  me  either  to  reply  or  give  credit  to 
the  assertion,  *  that  the  French  code  will  soon  be  lost  in  a  new  aocumu-< 
ktion  of  commentaries  and  collection  of  undecided  cases.' 
'^  I  remain.  Sir,  &c. 

**  Your  very  humble  servant, 

**  William  Saxpsok. 

*'  Otoige  Town,  District  of  Gdumbit, 
''  April  20,  1826.** 


TramUUum  ofM.  Dupin's  Rephf  to  Mr.  Sampson's  Letter. 
"  Sib,  ''  Firit,  Mkh  Juno,  1826. 

"  Your  letter  of  the  SOth  April  was  only  delivered  to  me  on  the  1 5th 
of  this  montii ;  and  I  take  advantage  of  the  first  leisure  moment  to  repLy 
to  it. 

''Your  name.  Sir,  needed  no  special  recommendation  to  me:  the 
noUe  object  of  your  lettet,  an^^tibe  work  whidi  accompanied  it,  were 
sGffident  testimony  of  your  chailicter,  your 'patriotism,  and  your  talent. 

"  I  will  reply,  without  hesftation,  to  the  questions  relative  to  French 
legislation,  which  you  have  put  to.  me.    I  am  able  to  do  it,  because  I 
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am  aoqiiainfeed  with  tlie  subject;  Imt  far  tbe  lame  reason  I  must  be  more 
leaerred  on  the  question  which  xdbtes  to  America.  The  promulgation 
cf  die  French  code  has  been  productiye  of  immense  benefit;  it  has 
enlightened^  simplified,  and  fixed,  on  erery  essential  point,  the  prin- 
ciples of  law  whidi  were  preyiously  scattered,  oontniFerted,  and  applied 
eantradictocily  by  the  different  tribunals  of  this  country. 

'*  There  were  anciently  in  France  more  than  200  written  customs,  all 
cf  them  feudal,  bsrbazous,  and  incomplete. 

"  A  jurisprudence  which  varied  aocordinff  to  time,  person,  jurisdiction, 
and  territory,  was  made  use  of,  to  supply  ue  deficiencies,  by  fumisliing 
cases  on  some  few  points,  which  were  taken  hold  of  by  eadi  suitor  to  turn 
them  to  hu  own  advantage. 

**  Overiding  all  these  customs,  came  the  Roman  law,  not  in  force 
as  a  precqit,  but  as  a  written  reason ;  mm  ratkme  tn^ims,  sul  ratumu 
tMfieim     It  was  to  us  a  body  of  doctrine,  not  a  body  of  law. 

''  III  the  last  century  many  general  ordonnanoes  were  made  to  regu- 
late certain  branches  of  our  jurisprudence,  such  as  g^ts,  vrills,  entails, 
woods  and  forests^  &c  &&  But  our  juris[nrudenoe  in  itself  still  remained 
a  confused,  entangled,  and  difficult  science.  Lawsuits  were  numerous, 
interminable,  and  very  expensive. 

*^  The  revolution  gave  us  a  dear  field  on  many  points,  and  without  it 
I  believe  that  neitW  Solon  nor  Lycurgus,  placed  on  the  throne  of 
France,  could  have  carried  into  efiect  any  project  of  reform;  they  would 
never  have  been  sufficiently  powerful  to  silence  local  opposition  and  pri- 
vate interest. 

"  Napoleon  was  gifted  with  gr^t  decision,  but  in  addition  to  that  he 
was  placed  in  a  most  favourable  situation ;  he  was  not  called  upon  to 
destroy,  but  to  create  out  of  ruins;  by  hu  authority  the  five  codes 
were  digested,  decreed,  and  nromul^tcd. 

'*  The  dvil  code  is  the  first  and  the  best  of  all, — it  is  dear  and 
methodical ;  neither  too  long,  nor  too  short ;  the  language  of  the  Iegi»- 
lature  is  noble  and  pure :  the  rules  are  well  laid  down,  and,  with  the 
exception  of  the  difficult  subject  of  mortgages,  it  has  met  with  nothing 
but  approbation,  more  especially  at  the  present  time,  since  the  immoru 
law  of  divorce  has  been  struck  out. 

"  The  code  of  dvil  procedure  has  sinmlified  the  forms  and  diminished 
the  expenoe  of  law  smts.  No  fault  is  round  vrith  it,  except  rdative  to 
the  form  of  execution  (ejepnpriaikn),  the  unfortunate  though  necessary 
adjunct  to  the  law  of  mortgage. 

"The  commercial  code,  which  re-enacts,  in  a  great  measure,  the 
OBdoonaaoe  relative  to  maritime  affairs  of  1681,  and  that  relative  to 
conmeroe  of  1&78,  is  also  generally  esteemed.  The  only  exception  is 
the  title  of  bankruptcy,  which  is  equally  oomphdned  of,  both  by  bank- 
rupts and  by  their  creditors. 

'*  The  code  of  criminal  procedure,  and  the  penal  code,  are  the  last,  and 
are  those  to  which  the  greatest  objections  have  been  rdsed.  Despotism 
dictated  them.  In  many  instances  state  policy  has  made  them  her  in- 
strument; and  liberty  has  suffered  accordingly.  Their  revision  has 
therefore  been  demanded  even  in  the  very  Chancier  of  Peers. 

**  But  idl  these  codes,  such  as  they  are,  have  been  productive  of 
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tbe  greatest  benefit;  ikBj  lisve  deHvared  lu  from  the  chaos  of  our 
aaoieiit  law.    Above  fd^  the  iostitatioa  of  the  Court  of  Cassatkm^  whidi 
actff»  as  at  a  centnd  pow^,  te  rmilate  and  check  the  dedsinns  of  aU  the 
otherjurisdictionsy  has  been  of  the  highest  benefit. 
«' llM  asiertifla  is  not  true,  Sb,  that  the  jurisprudence  of  dec^ 


hasprevailedinany  way  aninst  the  te](t  of  our  codes;  nor  ara  we  in  any 
way  threatened^  evenatamstanccp  widxAe  danger  cfsesing  the  letter  of 
our  kws  disappear  under  the  load  of  intemetalifliM^  In  eyeiy  disnissinn 
the  text  of  the  law  is  first  looked  into^  and  if  the  law  has  sp0l9n#  noit 
txempUi  sed  iegibui  jM^cambm  eH.  If  the  law  has  not  d^einy^deGiied 
the  Doint  in  questtoui  its  silence  or  its  enor  is  endeayouxed  to  be  anp* 
plied.  But  what  country  is  there  where  decisions  have  not  thns  beaa 
used  to  supply  the  defects  of  leffisbtion? 

''  I  have  treated  this  matter  Silly  in  a  liftde  volume,  entitled  ^'DeU 
Juriiprudenee  de$  AmU:*'(d)  it  is  of  the  sune  nature  as  jrour  woik  on 
the  commoa  law.  Periiaps  you  may  think  it  of  use  to  translate  it  and 
make  it  known  in  your  own  country. 

''  As  to  the  question  of  what  would  be  the  utility,  in  your  country, 
of  digesting  a  body  of  national  laws;  it  is  m^  genml  opinion,  that  it  la 
desirable  tor  every  nation  to  have  laws  of  its  own ;  and  that  a  single 
code  of  laws  u  slways  preferable  to  the  multiplicity  and  consequent 
confusion  of  particular  laws. 

"  Lastly,  as  to  the  precise  point  of  whether  your  country  is  ripe  for 
sudi  a  dimt;  I  do  not  undertake  to  decide  it 

''  I  coiuess  that,  if  our  codes  had  been  digested  in  the  15th,  or  even  in 
the  l6th  century,  they  would  not  have  possessed,  by  any  meani^  the 
qualities  which  now  recommend  them.  To  produce  thengi*  it  was  neoea* 
saiy  that  the  labours  of  jurists,  tbe  decisions  of  magistratei^  and  the 
experience  of  all  classes,  should  have  brought  the  scaence*  as  it  wers^  to 
a  certainty.  Are  you  yet  arrived  at  this  point?  You  can  answer  this 
better  ban  I  can. 

"  I  admit  the  force  of  the  reason  given  by  some  of  your  adversaries 
that  a  badly  made  law  would  tye  up  the  judges,  and  prevent  them  from 
im^voving  the  system  by  decrees.  But  wl^t  are  these  improvements 
which  they  suppose  must  result  from  the  liberality  and  the  wisdom  of 
the  i«4ge8,  but  the  exercise  of  arbitrary  power?  And  is  not  this  at- 
tended wi^  most  serious  inconveniences  ?  Bacon  has  well  said.  Optima 
Ux  €d  qmm  mimmmm  reimquii  arbiiriojudicu,  optfawM  ftwfar  qm  mimmmm 
MbL  And  yet  there  are  penons  in  your  country  who  would  wish  the 
judges  in  reality  to  be  legi^Uns ! 

*'  Can  your  nation,  so  enlightened  in  matters  of  politics  and  govera* 
ment,  be  only  in  arrear  ut  matters  of  civil  and  crinunal  law  ? 

*^  Have  you  not  trial  by  jury  in  all  its  freedom,  and  have  not  many 
States  of  the  Union  laws  which  abolish  the  punishment  of  death,  yet 
auffioe  by  odier  punishments  to  repress  the  sreatest  of  crimes? 

"  From  these  signs  alone,  from  the  manm  of  your  government,  from 
the  writings  of  your  authors,  I  think,  or  I  am  much  deceived,  that 
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the  United  Statei  of  America  have  arriyed  at  tliat  point  when  thej  may 
gbre  ihemaelyes  a  code  of  dvil  laws,  which  yiall  not  be  unworthy  of  the 
opinion  entertaiQed  of  your  nation  hy  the  whole  of  Europe. 

''I  lemain,  &c. 

«  DUFIH." 

Mr.  Grrimke^s  oration  was  delivered  on  the  occanon  of  the  anni* 
versaiy  of  the  South  Carolina  Bar  Assodatioii,  and  was  published 
at  the  unanimous  request  of  a  committee  of  its  members.  In  el»- 
mienty  though  rather  florid  hin^uage,  it  traces  the  progress,  of 
human  society  in  the  first  operations  of  jurisprudence,  and  then 
proceeds  to  tne  great  question,  <<  Is  it  nracticable  and  expeflient 
to  reduce  the  whole  body  of  the  Uw  to  tne  simplidty  and  order  of 
a  code  fT  Mr.  Grimke  expresses  his  decided  opinion  and  coutio- 
tion  th^t  the  enterprise  u  practicable,  and  argues  accordingly  from 
die  iUustxatiye  authority  of  parallel  cases,  and  from  the  actual 
conditioii  and  evidences  of  the  common  law.  He  first  considers  a 
few  of  the  parallel  cases  as  recorded  in  the  history  of  political  sad 
Iml  science.  The  first  he  notices  is  the  Roman  law — the  desjgn 
of  Csesar,  the  laws  of  the  twelve  tables,  the  imperial  regulations 
and  the  institutes  of  Justinian.  The  original  and  composite  state . 
of  the  Anglo-American  transplanted  law  is  then  examined.  Lastly, 
he  reasons  in  favour  of  a  code,  presuming  that  method  is  prefer- 
able to  confusion ;  and  that  the  value  of  principiest  as  compared 
with  a  heterogeneous  mass  of  facts  and  details  of  unconnected 
xules  and  observations,  will  be  questioned  by  no  one. 

As  we  intend  to  ^ve  a  future  review  and  abstract  of  the  debalei 
an  the  /<  Judicial  £)epartment'"  in  the  proceedings  of  the  conven- 
tion of  New  York  in  1821,  particularly  as  relates  to  the  emi^ 
courts,  we  shall  only  now  remark,  that  tne  laws  of  that  state  nave 
been  entrusted  to  the  revision  and  digest  of  a  committee  appointed 
by  the  legislature,  and  remunerated  for  that  laborious  and  special 
purpose,  and  that  the  committee  are  proceeding  in  their  arduous 
and  responsible  vocation  with  neat  circumroection  and  success. 
The  following  Report  of  the  <<  Jl^evisers  of  the  Laws  of  the  State 
of  New  York^  details  the  prcjgress  they  have  made  in  the  second 
part  of  their  work.  We  give  it  verbatim,  with  the  accompanying 
analysis  of  the  statutes  to  be  affected,  as  a  practical  specunen  of 
the  procedure  and  principles  of  American  codification. 

Report  of  the  Revisers, 

"To  the  Honourable  Legislature  of  the  State  of  New  York: 

"  The  revisers  of  the  statutes  submit  herewith  an  analysis  of  the 
second  part  of  the  proposed  revision,  tpid  one  of  its  bhapters,  the  printing 
of  which  is  completed.  From  the  analysis  it  wfll  be  perceived  that  the 
s^lgeets  of  the  mflfatent  diapten  jze  entirely  disfcinet,  and  that  any  one 
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maj  be  oonsidaed  without  reference  to  the  others.  It  hai  accidentally 
oocuired  that  chapters  iv.  v.  vL  and  viiL  were  ready  for  the  press  before 
the  others.    They  will  therefore  be  first  submitted. 

''  That  part  of  the  work  has  been  approadied  with  all  the  caution  and 
drcumqpectionj  which  the  revisers  in  Uieir  report  of  March  15,  18S6, 
intimated  would  be  necessary.  But  they  have  felt  that  in  this  part,  a 
scientific  arrangement  of  the  subjects  according  to  their  natural  order, 
could  be  appliS,  with  equal,  if  not  more  benefit  to  the  conmiuni^,  than 
to  the  first  part.  The  laws  in  relation  to  property  are  of  the  hip^est 
importance,  and  in  proportion  to  that  importance  is  the  necessiw  ofren- 
dcnng  them  as  dear  and  explicit  as  the  imperfections  of  human  language 
will  admit.  This  is  oonndered  in  the  act  of  18)25,  which  directs  the 
revision  as  the  main  object  of  the  work.  The  revisers  are  directed  to 
*  collect  and  reduce  into  one  act  the  dififerent  acts  and  parts  of  acts, 
whidi  from  similarity  of  subject  ought,  in  their  judgment,  to  be  arranged 
and  consolidated,  distributing  the  same  under  such  titles,  divisions,  and 
sections,  as  they  shall  think  proper,'  and  to  complete  the  revision  in  such 
manner  as  diaU  be  most  useful  ^  to  render  the  said  acts  more  plain  and 
easy  to  be  understood.'  From  the  chapters  of  the  first  part  which  have 
been  under  the  consideratioQ  of  the  legislature,  it  ii  presumed  the  advan- 
tages of  methodical  arrangement  have  been  peroeivea.  By  thus  bringing 
together  the  various  provisions  on  one  topic,  they  elucidate,  explain,  and 
give  certainty  to  eadi  other:  the  respective  bearings  of  eadi  on  the 
others,  and  their  connexion,  are  distinctly  comprehenaed,  as  well  as  their 
tendency  to  the  common  otject  Thus,  the  statute  law  on  that  subject 
can  be  reviewed  as  a  whole,  and  its  defects  at  once  perceived  and  sup- 
plied. In  the  course  of  our  labours,  we  have  been  surprised  at  the  want 
of  necessary  details  to  carry  out  a  principle,  or  to  mrovide  for  its  enforce- 
ment, wluch  we  had  never  suspected  until  the  effort  was  made  to  ar- 
range the  statutes  upon  the  plan  prescribed  in  the  act  of  1 825.  Numerous 
instances  of  sudi  defects  have  already  been  presented  to  the  l^islature 
in  the  first  part,  and  almost  every  pi^  €^  the  second  will  furnish  evi- 
dence of  the  same  kind.  The  genem^  distribution  of  the  subjects  of  the 
whole  revision,  it  will  have  been  perceived,  has  been  made  oonformaUy 
to  the  admirable  system  of  Judge  Blackstone^s  Commentaries,  which  is 
known  to  have  originated  with  Sir  Matthew  Hale,  and  to  have  been 
much  improved  by  Dr.  Wood  in  his  Institutes.  It  seemed  to  us,  that 
the  same  arrangements  which  had  reduced  to  order  and  system  the  float- 
ing and  complicated  principles  of  the  unwritten  common  law,  must  necer- 
sarily  be  sufficient  to  comprehend  the  written  laws,  which  are  in  their 
nature  merely  supplementary  to  that  common  law.  We  have  accordingly 
applied  the  same  system  in  detail  to  the  various  acts  relating  to  property, 
and  have  therein  followed  the  plan  of  the  commentaries,  with  entire 
conviction,  that  from  the  very  arrangement  itself,  no  important  omission 
could  well  occur.  It  will  be  seen  that  the  most  of  the  titles  of  the  chap- 
ters and  of  their  subdivisions  are  taken  from  Judge  Blackstone's  woiv^ 
and  that  the  arrangement  of  the  text  follows  very  nearly  the  order  in 
which  he  has  treated  the  subjects  included  in  his  first  and  second  volumes. 
Other  subjects  which  are  entirely  of  statutory  origin  were  euSly  reduced 
to  the  same  order,  and  arranged  in  their  proper  j^ces.    With  audi  high 
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aathoritj,  sanctioned  as  it  has  been  hj  the  unanimous  approfaiitiott  of  ail 
tbe  judges  and  lawyers  in  England  and  in  this  countiy^  whose  opinions 
have  b^  made  public,  we  felt  that  we  could  proceed  firmly  and 
securely. 

«'  In  attaining  the  object  prescribed  to  us  to  collect  together  the  ▼aziou9 
provisions  on  the  same  subject,  to  introduce,  in  their  proper  places,  the 
suooeaive  alterations  which  had  from  time  to  time  been  made  by  the 
Imalatuie,  it  was  obviously  impossible  to  preserve  the  original  language 
of  the  statute  which  was  amended,  and  of  the  amendments.  Parts  of 
sections  have  been  repealed  and  qualified,  and  an  amendment  had  again 
been  amended.  Enactments  are  frequently  contained  in  prmnsog,  mi  irt 
tbe  haste  with  which  statutes  are  often  drawn,  the  language  frequently 
does  not  ezpreis  the  precise  intent,  or  expresses  more  than  was  intended* 
In  these  cases,  changes  in  phraseolc^  were  unavoidable.  In  other  cases 
it  became  necessary  to  break  up  sections  containing  provisions  on  distinct 
subjects,  or  containing  complicated  and  voluminous  details  and  provisos, 
in  order  to  distribute  them  in  their  proper  places^  and  to  arrange  them 
in  a  natural  order.  This  also  unavoidably  produced  a  change  in  the 
language.  Some  statutes  which  were  passed  in  different  years  in  Eng^- 
land,  explaining  or  amendmg  others  which  preceded  them,  have  been 
copied  into  our  volumes,  with  the  original  acts  which  were  the  subjects 
of  amendment,  in  the  very  language  which  had  required  subsequent 
legisUtion.  In  the  same  manner,  later  statutes,  which  were  intended 
to  include  prior  acts,  have  been  retained  with  the  acts  so  included.  In 
some  instances,  by  die  omission  of  preambles,  a  different  meaning  was 
given  to  the  statutes.  In  these  cases  great  changes  were  indispensable. 
We  have  not  been  able  to  understand  why  the  language  of  the  written 
law  should  defy  all  attempt  at  improvement,  more  than  the  language  of 
any  other  science,  or  upon  any  other  subject.  It  must  be  susceptiUe  of 
emendation,  by  underffoing  the  process  which -improves  every  other  pro- 
duction of  human  skill ;  and  more  especially  when  new  interests  and 
new  wants  arise,  which  it  was  not  origmally  intended  to  embrace. 

*'  StiU,  whenever  it  was  practicable  and  copsistent  with  the  general 
plan  of  the  revision,  we  have  preferred  to  retain  the  important  words  of 
the  present  statutes,  unless  they  have  received  a  settled  construction 
which  would  not  at  once  occur  to  an  attentive  reader.  In  these  cases 
the  language  of  the  courts  has  been  substituted,  whenever  it  appeared 
'  more  plain  and  easy  to  be  understood.^  In  doing  so,  and  in  expressing 
the  sofposed  meaning  of  various  statutes,  we  have  been  guided  by  the 
dedsians  of  the  chancellors  and  judges  of  our  state,  under  whose  exami« 
nation  almost  every  statute  embraced  in  this  part,  has  at  intervals  been 
bnnight  Those  decisions  form  a  body  of  practical  construction  and 
exposition,  as  honourable  to  those  who  made  them,  as  they  have  been 
iisefuL  Their  utility  will  be  consummated  by  transferring  them  into 
the  very  body  of  the  statute  which  they  illustrate  and  explam.  And  it 
is  one  of  the  results  of  the  arrangement  adopted,  which  gives  us  the 
greatest  satisfaction,  that  it  has  enabled  us  to  incorporate  with  the  law 
the  expositions  it  has  received,  and  thus  communicate  directly  to  those 
who  examine  the  statutes  for  information  and  ffovemment,  their  sense 
a^  Intent,  as  understood  by  the  courts.    For  forty  years  our  statutes 
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hare  been  the  lubject  of  prafessioiial  criticism  and  judicial  expotiticKU 
For  centuries  those  borrowed  from  England  hare  been,  in  like  manner, 
illustiated  and  expounded.  If  at  this  time  a  knowledge  of  their  mean- 
ing and  of  their  defects  has  not  been  attained,  it  probaUy  never  can  be 
aoqiiized.  But  it  is  belieyed  that  a  meaning  has  been  affixed  to  them, 
that  their  discrejmncies  and  incongruities  have  been  ascertainedt  and 
that  industry  and  care  only  are  necessary  to  comprehend  that  mqming, 
and  to  be  apprised  of  those  defects.  It  will,  therefore,  not  be  a  difficult 
task  to  determine  whether  we  have,  or  have  not,  faithfully  rendered  the 
existing  law,  whenever  we  have  professed  to  do  so,  and  whether  the 
impeifections  we  have  supposed  to  exist  are  not  such,  and  whether  the 
suggested  alterations  are  or  are  not  necessary  and  expedient. 
.  ''  More  copious  notes,  and  references  to  decisions,  wOl  be  found  lu  cue 
second  part  than  were  deemed  necessary  in  the  first.  They  have  beea 
insertea  to  exjjain  the  object  and  reasons  for  any  new  provisioos,  and  to 
indicate  the  authority  upon  which  any  alteration  is  proposed*  The  dif- 
ferent chapters  of  the  second  part,  now  submitted,  will  be  presented  aa 
rapidly  as  will  be  necessary  to  supply  the  legisUture  with  matter  for 
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«  B.   F.  BUTLBB, 
*•  Not.  1, 1887.  «  JOHH  C  SPINOBB.'' 

'  Analysis  of  the  Second  Part  of  the  proposed  Revision  of  the  Statutea 

of  this  State. 

'*  Part  Second  is  entitled,  '  An  act  concerning  the  acquisition,  the 
njqyment,  and  the  transmission  of  real  and  persoiml  property,  and  con* 
erning  the  domestic  relations,'  and  consists  of  eight  diapten. 

•'  Cbaftbb  I.-— Of  the  Tenure  of  real  Property,  and  of  the  different 
Estates  and  Degrees  of  Interest  therein. 

*'  Title  I.  Of  the  tenure  of  lands,  and  the  persons  capable  of  holding 
estates  therein.    Two  Articles. 

«'  Art.  1.  Of  the  tenure  of  lands. 

"  Art.  2.  Of  the  persons  capable  of  holding  estates  in  lands. 
**  Title  II.  Of  entaus,  tenancies  in  common  and  joint  tenancies,  and 
estates  dependant  on  lives. 

**  Title  III.  Of  dower  and  of  curtesy. 

'*  Title  IV.  Of  estates  for  yean.     Two  Articles. 

"  Art.  1.  Of  the  forms,  construction  and  effect  of  leases  and  demisaSi 

''Arts.  Of  the  rights  and  duties  of  landlords  and  tenants. 
<' Title  V  Of  reversions  and  remainders. 

««  Chaptbb  IL— Of  Tide  to  Real  Property  by  Operadon  of  Law,  or  by 
the  Acts  of  Pardes. 

"  Title  I.  Of  title  hy  descent. 

''Title  II.  Of  title  by  alienation;    Three  Articles. 

"  Art  1.  General  provisions  concerning  conveyance  of  lealpitjyeitjf. 

'' Art  2.  Of  mortgages. 
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^Aft.5.  OftliepimC  md  xeeordmg  of  tedi  nd  mortgigBi^  nd 
tlie  effect  of  former  pniolf  md  neordt. 

<•  CHAPnB  III.— Oflitle  to  Real  IVopertj,  by  matter  of  Reooid,  sod 
under  Jndidal  Antboritjr. 

''Irdel.  Of  finea. 
^  Title  II.  Of  jertidoii. 

«*  Tltla  III.  Of  oonTeriaeea  \ff  infant  troatees,  and  tlie  aale  of  tlie 
CMHea  Oi  mtanta* 

'  nde  IV,  Of  aaka  \ff  AenSh,  under  jodgmenta  and  deereea. 

«'  CHAPin  IV^Of  Title  to  Petional  Property 
''Title I.  Ofi 


*'  Title  IL  Of  praraiaaory  notea  and  faOla  of  exehange. 
*'  ntie  III.  Of  the  intereat  of  money. 

"  Ciumm  V^— Of  Tide  to  Property,  Real  and  Peraonal,  tnmamitted 
or  aoqmred  by  Special  Pionatona  of  Law. 

**  Tkle  I.  Of  the  aangnment  of  tiie  eatatea  of  non-reaident^  abaoond- 
ia^  inanirent  or  impriaoned  debton.    Eight  Articlea, 

''  Art.  1.  Of  attadunenta  againat  abaconding,  concealed  and  non« 
leaident  debtom 

''  Art.  ft.  Of  attadunenta  against  debton  confined  for  Crimea. 

"  Art.  S.  Of  Tolnntary  aaaignments,  made  parsuant  to  the  applica- 
tion of  an  xnaolyent  and  bis  creditors. 

**  Art.  4.  Of  proceedingi  hj  creditors  to  compel  aaaignmenta  by 
debtOTi  impriaoned  on  execution  in  dvil  causes. 

"  Art.  5.  Of  Tolnntary  assiffnments  by  an  insolvent,  for  the  pur- 
poae  of  exoneratinff  bis  person  nom  imprisonment. 

**  Art.  6.  Of  ymuntary  assignments  by  a  debtor  imprisoned  in  exe- 
eation  in  dvil  causes. 

**  Art.  7*  General  provisions  applicable  to  proceedings  under  the 
aevcnl  preceding  artides,  or  some  of  tbem. 

**  Art.  8.  Of  the  powers,  duties,  and  obligations  of  trustees  and 
aignees,  under  this  title. 

"Title  II.  Of  the  custody  and  dis^josition  of  the  estates  of  idiots, 
lunatics,  persons  of  unsound  mind,  and  drunlcards. 

"  Chaptbii  VI.— Of  Wills  and  Testaments,  the  Distribution  of  the 
Estates  of  Intestates,  and  of  the  Rights,  Powers  and  Duties  of  Exe- 
cotois  and  Administrators. 

"  Title  1.  Of  wills  and  testaments  of  real  property,  and  the  proof  of 
them.    Three  Artides. 

**  AxU  1.  Of  wills  of  real  property,  and  the  proof  of  them. 
"  Art  8.  Of  wills  of  perscnial  property,  and  the  probate  of  them. 
**  Art.  S.  General  provisions  concerning  wills  and  testaments. 
"  Title  II.  Of  the  granting  letters  testamentary,  and  of  administratlop 
Time  Aftides. 

"  Art.  1.  Of  the  grantbg  letters  testamentary. 
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**  Art  S.  Of  the  granting  letters  of  adminktiation  with  the  will 
annexed,  and  in  cases  of  intestacy. 

**  Art.  3.  General  provisions  i«lating  to  letters  testamentary  and  of 
administration,  and  miscellaneous  provisions  respecting  the  duties  of 
surrogates,  and  the  records  of  wills  and  letters. 
''  Title  III.  Of  the  duties  of  executors  and  administrators  in  taking 
and  returning  inventories,  in  the  payment  of  debts  and  l^racies,  in  mak- 
ing distribution  to  the  next  of  kin«  and  in  accounting.     'Hiree  Articles. 

'^  Art  1.  Of  their  duties  in  taking  and  returning  inventories. 

**  Art  2.  Of  their  duties  in  the  payment  of  debts  and  legacies,  and 
in  making  distribution  to  the  next  of  kin. 

**  Art.  3.  Of  the  accounting  by  executors  and  administrators. 
'*  Title  IV.  Of  the  powers  and  duties  of  executors  and  administrators 
in  relation  to  the  sale  of  the  real  estate  of  their  testator  or  intestate. 
**  Title  V.  Of  the  eights  and  liabilities  of.  executors  and  admuustrators. 
''  Titie  VI.  Of  pul£c  administrators.    Two  Articles. 

**  Art  1.  Of  the  public  administrator  in  the  city  of  New  York. 

''  Art.  2.  Of  public  administrators  in  other  counties  of  this  state. 

-'  Chaptbb  VII.— -Of  Fraudulent  Conveyances  and  Contracts  xdative 
to  Real  and  Personal  Property. 

'^  Chaptbb  VIIL^Of  the  Domestic  Relations. 

«<  Titie  I.  Of  husband  and  wife.     Four  Articles. 

**  Art.  1.  Of  marriage,  and  the  rights  inddent  thereto. 

'^  Art  2.  Of  divorces  dissolving  the  marriage  contract 

*^  Art  3.  Of  limited  divorces. 

^*  Art  4.  Greneral  provisions  respecting  div^^tses. 
^  Titie  II.  Of  parents  and  children. 
''  Titie  III..  Of  guardians  and  wards. 
'<  Title  IV.  Of  masters,  apprentices^  and  servants. 

It  is  greatly  to  the  honour  of  the  Wal  profession  in  America^ 
that  the  practisiaff  members  of  the  bar  have  been  foremost  in  the 
ranks  of  legal  rmrm,  and  in  devising  the  means  of  improving 
their  judicial  establishments.  In  August  last,  in  the  city  of  New 
York,  a  meeting  of  the  bar  was  held  to  take  into  consideration  the 
state  of  the  public  business  in  the  courts,  and  the  remedies  which 
might  be  applied  to  prevent  the  delays  which  had  occuned  in  the 
administration  of  justice.  A  memorial  was  addressed  to  the  cor-* 
poration  of  the  city,  soliciting  co-operation  in  removing  die  evils 
compliuned  of,  which  were  stated  to  arise  from  the  rapid  and  un- 
controllable accumulation  of  litigation ;  and  drafts  of  two  laws 
were  prepared,  providing  for  the  establishment  of  two  courts — a 
Superior  Court  of  Common  Pleas,  and  a  Court  of  Equity,  to  be 
held  by  a  vice-chancellor,  and  both  to  ^it  constantiy  within  the 
body  of  the  county.  In  relation  to  this  remedial  proposition,  an 
ingenious  and  sensible  pamphlet  has  been  recendy  published,  en- 
titled, *<  Remarks  on  tne  Constitution  of  die  Suprem«  and  Circuit 
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Courts  of  the  State  of  New  York,"^  which  gives  a  sketch  of  the 
judicial  establishments  of  America  from  the  colonial  times  to  the 
present  year,  and  impartially  reviews  the  changes  they  have 
undergone.  We  shall  defer  to  a  future  article  the  further  notice 
of  this  publication,  but  we  cannot  avoid  extracting  some  vigorous 
observations  on  the  inefficiency  of  the  proposed  relief: — **  This 
state  must  go  back  to  the  year  1822,  and  amend  its  constitution, 
before  any  efficient  relief  can  be  had ;  it  must  resuscitate  its  courts 
of  Nisi  Prius ;  it  must  call  legal  attainments  and  undoubted  tal- 
ent to  its  aid,  in  carrying  authoritative  justice  into  every  county, 
and  with  this  view  it  must  increase  the  number  of  the  supreme 
courts,  as  the  necessities  of  the  people,  and  their  increasing  com- 
merce, and  power,  and  population  snail  demand.  It  is  more  than 
useless  to  patch  up.  and  endeavour  to  strengthen  any  department 
of  government  essentially  defective  in  its  organization — it  is  nothing 
but  a  miserable  attempt  to  perpetuate  an  evil,  because  we  have 
not  courage  to  acknowledge  our  error,  and  turn  our  attention  to  a 
radical  change.  There  is  no  other  course  in  this  crisis,  than  to 
apply  the  knife  to  the  very  seat  of  the  disease,  and  by  extirpating 
the  cause,  to  apply  an  immediate  remedy  to  the  disorder,^ — ^p.  30. 
These  remarks  are  applicable  to  more  countries  than  one. 

The  practicability  and  expediency  of  reducing  common  law  and 
statute  law  to  a  code  will  be  thus  soon  exemplified  in  the  enlidit- 
ened  labours  of  the  legislature  of  New  York.  To  the  record  of 
honourable  names  who  in  America  have  advocated  codification,  we 
must  add  that  of  Mr.  Clinton  of  New  York,  Mr.  Livingston  of 
Louisiana,  Mr.  Charles  Watts  of  New  Orleans,  Mr.  Talbot  of 
Kentucky,  Mr.  Bibb  of  Georgia,  Mr.  Trumbul  of  Connecticut, 
and  Jjidgd  Workman,  who  have  all  laboured  zealously  to  de- 
monstrate that  the  common  law  especially  can  be  digested  and 
written,  (e)  The  ^*  ill-sounding  term  ^  Codifying,  introduced  we 
believe  by  Mr.  Bentham,  has  a  horrid  meaning,  as  rendered  by 
those  who,  like  Mr.  Sugdcn,  believe  the  whole  legal  profession  to  bic 
impregnated  with  the  virus  of  Code-mania,  and  to  wear  their  heads 
ornamented  with  the  craniological  bump  of  revolutionary  destruc- 
tiveness.  The  advocates  of  codification  have  been  declaimed 
against  as  seeking  to  destroy  the  law  they  wish  to  improve  and 
preserve.  These,  and  such  like  ravings,  are  the  convenient  mode 
of  declining  to  argue  the  question.     A  code,  of  course,  Is  a  labour 


Cr)  Ur.  Rodman  has  publiahed  **  The  CoDimercial  Code  of  Fraooe;  with  the 
Hodvea,  or  Ditoounet  of  the  Couiuellon  of  State,  deliTered  before  the  L^gislatiTe  Bodr, 
inostrativc  of  the  Principles  and  Prorisioos  of  the  Code.  Transkted  ftom  the  French, 
villi  Eiplanatiwy  Notes,  and  a  complete  Analytiad  Index.  New  York,  1814,**  8vo. 
pp.  383.  Sereral  other  traniUuions  of  the  French  Code  have  been  published  with  oom- 
mcotarics  on  the  analogy  of  American  law. 
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of  more  or  \em  diffictilty  in  different  countries,  at  certain  times, 
and  under  raiying  circumstances.  The  nracticability  and  ex- 
pediency of  co<ufication  must  thus  always  nave  reUtion  to,  and 
de^nd  on  the  peculiar  circumstances  under  which  it  is  undertaken. 
It  is  as  irrational  to  suppose  that  the  barbarous  and  defectiye  laws 
of  every  nation  can  be  immediately  rendered  into  a  perfect  code, 
as  that  no  country  can  enjoy  an  authoritive  body  of  law  enacted  by 
the  legislative  power  of  the  state. 


Art.  IV.— the  WELLESLEY  CASE. 

ObserooHons  upon  the  Power  ewercised  by  the  Court  of  Chan- 
cery^  of  deprMng  a  Father  of  the  Custody  of  his  Children. 
London.    J.Miller.     1828. 

The  fortunate  notoriety  of  the  Wellesley  case  has  at  length 
drawn  the  public  attention  to  this  branch  of  jurisdiction.  We 
need  scarcely  ex|>lain  that,  in  commenting  on  it,  we  put  out  of  the 
question  the  merits  and  demerits  of  the  parties,  if  Mr.  Long 
Wellesley  were  ten  times  told  more  profligate  than  his  most  in- 
veterate enemy  has  ever  described  him,  we  should  still  doubt, 
whether  public  morals  would  be  improved  by  dragging  his  infirmi- 
ties into  day-light — ^we  should  still  doubt,  whether  the  welfare  of 
his  children  would  be  secured  by  severing  that  tie  of  natural  affec- 
tion which  forms  the  first  link  in  the  chain  of  social  virtue ;  and,  if 
convinced  on  these  points,  of  the  propriety  of  interposition,  we 
should  still  maintain  that  the  Court  of  Chancery  has  no  such  juria- 
diction  as  it  assumes  between  parent  and  cmld,  and  can  only 
receive  such  power  by  some  future  act  of  the  legislature. 

The  work  before  us,  which  is  attributed  to  the  pen  of  Mr. 
Beames,  very  ably  collects  all  the  authorities  on  this  head :  the 
author  carefully  and  ably  cites  and  compares  the  cases  which  are 
supposed  to  have  established  the  jurisdiction,  demonstrates  that 
scarcely  any  two  of  them  proceed  on  the  same  grounds,  and  proves, 
to  our  satisfaction  at  least,  that  no  one  of  them,  previous  to  that 
of  Byshe  Shelley,  has  even  gone  the  length  to  which  the  decree  in 
the  Wellesley  Case  would  have  carried  the  authority  of  the  Lord 
Chancellor. 

It  is  useful  to  trace  the  progress  of  usurpation.  The  earliest  of 
the  cited  cases  go  no  further  than  to  show,  that  the  father  being 
dead,  the  Court  of  Chancery  has  interposed  in  the  control  of  testa- 
mentary or  other  guardians.     In  this  there  is  nothing  repugnant 
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to  well  known  principles  of  equity;  for  the  guardianship  is  a  trust, 
and  OY^r  trusts  the  Court  has  had  jurisdiction  time  immemorial. 
The  next  step  appears  to  have  been  the  restraint  of  the  mother, 
who,  unless  superseded,  is  a  natural  guardian ;  and  even  when  she 
IB  not  the  ffuardian,  is  prima  facie  entitled  to  the  custody  of  her 
children ;  but  the  authority  of  the  mother  never  was  of  the  high 
nature  of  that  possessed  by  the  father ;  for  he  by  will  could  super- 
aede  her  power,  and,  therefore,  where  testamentarv  guardians  nad 
been  appointed,  the  Court  assisted  the  execution  ot  this  trust,  even 
against  the  mother.     The  third  step  was  to  construe  certain  acts 
ef  the  father  as  constructive  waiver  of  his  natural  legal  right. 
Thus,  if  he  took  a  benefit  under  a  deed  or  wiU,  in  which  the 
grantor  or  testator  appointed  guardians,  or  pointed  out  a  peculiar 
course  for  children  to  whom  he  devised  property,  it  was  said,  and 
not  unreasonably,  that  he  made  an  election  to  abandon  his  paternal 
authority,  in  respect  of  the  benefit  which  he  and  his  chilcuren  de- 
rived from  the  bounty  of  the  donor,  volenti  nonfU  injuria.    But 
in  the  fourth  class  the  father^s  authority  b  directly  restrained.     It 
must  be  noted,  however,  that  in  both  of  the  cases  (Cruse  and 
Orby  Hunter,  and  De  MannavUie  and  De  Mar^naiAlle^  relied 
upon  for  this  purpose,  the  question  was  mixed  with  the  right  of 
the  crown  to  restrain  its  subjects,  infants  included,  from  going  out 
of,  or  remaining  out  of,  the  realm ;  and  the  Chancellor,  in  the  lat- 
ter case,  which  is  the  most  important  on  the  subject,  expressly 
refers  to  the  ori^nal  use  of  the  writ  ne  eaieat  regno,  and  properly 
restrained  an  ahen  from  taking  a  natural  bom  subject,  entitled  to 
property  within  this  realm,  into  a  foreign  country  with  which  we 
were  in  a  state  of  war,  and  where  the  infant  would  or  might  have 
been  educated  in  principles  hostile  to  his  allegiance : — ^we  say  pro- 
perly, if  the  decree  was  thus  grounded  on  the  writ,  ne  eweat ;  for 
Orby  Hunter,  in  the  other  case,  not  only  resided  abroad,  and 
would  have  taken  his  child  abroad,  but  was  an  outlaw,  of  whose 
existence  in  a  civil  case  the  Court  would  scarcely  take  cognisance. 
Grounded  upon  these  several  classes,  as  steps  to  its  usurpation, 
the  court  next  proceeded  to  interfere  with  the  natural  and. legal 
lights  of  a  livinff  father,  on  the  grounds  of  irrcli^on  or  immorality. 
Toe  second  rule  in  Shelley^s  case,  much  more  important  than  its 
predecessor,  was  established  in  a  private  hearing  in  the  Lord  Chan- 
odlor*8  room :  we  cannot,  therefore,  state  from  authority  the  argu> 
ments  on  which  it  was  founded;  but  the  public  know  that  Mr. 
Byshe  Shelley  was  deprived  of  the  guardianship  of  his  children  on 
grounds  of  certain  opinions  in  matters  of  religion  and  morals,  to 
which  this  decree  gave  additional  notoriety.    Tnere  was  no  appeal : 
few  men  have  nerve  enough  to  face  the  public  on  such  a  question, 
even  if  their  purse  will  bear  the  enense  of  carrying  their  case 
befim  the  hereditary  judges.     Mr.  Long  Wellesley  on  this  point 
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is  entitled  to  our  thanks,  and  by  standing  forth  the  vindicator  of 
paternal  rights,  has  atoned  for  some  of  the  evil  which  the  example 
of  his  irr^^arities  may  haye  inflicted  on  society.  In  his  errors 
or  his  vices  he  has  rinn^  in  common  with  many  of  his  order;  in 
his  moral  courage,  fighting  an  abstract  question  against  all  odds 
of  personal  disability,  he  stands  alone.  We  admire  the  feeling 
with  which  our  author  treats  this  part  of  his  subject : — 

''  At  first,  it  may  excite  some  suiprise,  that  there  should  have  been 
Gompantively  so  slight  a  struggle  against  die  assumption  of  such  a  power. 
But>  it  should  be  recollected,  uiat  in  some  of  the  few  instances,  the  father 
has  been  poor  and  needy,  and  he  has  neither  had  the  means,  or  the  in« 
dination^  to  dispute  the  power  of  the  Court.  In  some  of.  the  few  other 
instances,  he  has  shrunk  firom  that  trial  of  character  which  might  almost 
friffhten  the  most  moral  man,  unless  his  nenres  were  strong;  a  trial 
which,  sweeping  in  its  compass  over  the  greatest  part  of  a  man's  life, 
might  drag  nxmi  the  recesses  where  it  had  long  very  properly  laid,  every 
forgotten  scandal  which  malice  had  ever  imputed  to  him.  Is  it  to  be 
wondered  at  that  men  should  shrink  from  such  a  contest,  and  men,  too, 
speaking  of  some  of  them,  on  whom  the  character  of  father  had  hung 
but  very  loosely  ? 

'*  From  these,  or  some  such  causes,  it  has  happened,  that  some  of  the 
cases  in  the  books  have  not  been  much  discussed ;  that  others  have  not 
been  discussed  at  all ;  and  that  the  question  has  never,  by  Appeal,  been 
carried  to  the  House  of  Lords," — p.  22. 

Now  it  must  be  observed,  that  though  the  Court  of  Chancery 
has  thus  proceeded  step  by  step  till  it  has  arrived  at  the  inquisi- 
torial power  of  decreeing  the  rights  of  men  acccording  to  their 
religion  and  opinions,  no  one  of  the  steps  is  logically  dependant  on 
the  other,  and  it  is  in  exposing  their  fallacy  that  Mr.  Beames^ 
tract,  which  we  now  proceea  to  examine  more  in  detail,  is  peculiarly 
useful. 

Having  first  cited  Mr.  Hargrave'^s  remark,  that  it  is  not  very 
easy  to  state  how  this  jurisdiction  was  acquired  by  the  Chancellor, 
{Co.  Litt  Note  to  89  a,)  our  author  shows  firom  Fleta,  Brancton, 
Stamford,  and  Fitzherbert,  what  the  real  pretension  of  the  crown 
is  upon  this  subject,  and  it  will  be  found  tliat  ncHie  of  these  au- 
thorities refer  to  any  right  of  interposition  in  vitd  patrisy  or  mvUo 
poire.  The  learned  ecUtor  of  Coke  upon  Littieton,  than  whom  we 
nave  seldom  had  a  more  erudite  or  laborious  scholar,  thus  con- 
cludes his  examination  of  these  text  writers : — 

''  The  usual  manner  of  accounting  for  it,  appears  to  us  quite  unsatis- 
factory." See  Gilb.  £q.  Rep.  172.  «  Saying  that  this  junsdictiini  over 
idiots  and  lunatics  is  undoubted,  furnishes  an  argument  against  his  hay- 
ing any  over  infants ;  for  he  derives  the  former  firom  a  separate  comms^ 
nofi  under  the  Sign  Manual,  but  there  is  not  any  such  to  warrant  the 
latter.  The  Writs'of  raviskmaU  cf  ward,  and  de  redo  custodia,  prove 
as  little;  for  were  not  these  returnable  in  the  Courts  of  Common  Law» 
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or,  though  they  had  not  heen  so^  how  doth  a  Jurisdiction  to  decide  be- 
tween oontenduur  competitors  for  the  right  of  guardianship,  prove  a 
power  of  appointing  a  guardian  where  it  happens  that  one  is  wanting? 
The  Writs  de  cuHode  admUlendo  in  the  re^^er  only  relate  to  guardians 
ad  liiem.  Reg.  Br.  Ori^.  I98,  a.'    (Co.  Litt.  Not  to  89  a.)  "--p.  6. 

"  The  assertion,  (w.  Hargrave  continues,)  that  the  appointment  of 
eoardians  belonged  to  the  Chancellor  before  Uie  erection  en  the  Court  of 
Wards,  remains  to  be  proved :  or,  at  least,  we,  after  a  diligent  search, 
do  not.  find  any  authority  in  print.  The  passages  referred  to  in  Fleta, 
and  the  doctrine  in  Beverley's  Case,  4  Co.,  by  no  means  warrant  the  use 
made  of  them ;  for  in  ndther  is  any  notice  taken  of  infiimts.  Though 
the  care  of  infants,  as  well  as  of  idiots  and  limatics,  should  be  admitted 
to  belong  to  the  Crown,  yet  something  further  is  necessary  to  prove  that 
the  Chancellor  is  the  person  constitutionaUy  deleffated  to  act  for  the 
King.  It  is  no  wonder,  therefore,  that  Lord  C.  Hardwicke  took  occa- 
sion to  disapprove  of  comparing  the  Court's  jurisdiction  over  infants  with 
that  over  idiots.  2  Atk.  315.  '  As  to  the  writs  relative  to  the  ap- 
pointment and  removal  of  guardians  in  the  register,  they  merely  rdate 
to  nUU,  which  is  of  very  different  consideration  from  genera]  guardians. 
(See  Index  to  Reg.  Brev.  Orig.  tit.  Custodes.'   Co.  Litt.  n.  69  a.)"— p.  1 1. 

Against  this  opinion  of  Mr.  Hargrave  is  arrayed  the  note  of  the 
learned  author  of  the  Treatise  <?  Equity,  on  whose  ju4ginent 
Lord  Eldon  seems  mainly  to  have  relied  in  De  MannamUe  and 
De  Afannaville.  We  quote  it  at  len^,  because  in  it  is  to  be 
found  all  that  the  assertors  of  the  jurisdiction  can  urge 'in  its 
defence. 

**  The  doubt  intimated  by  the  learned  annotator,  as  to  the  rightful 
origin  of  this  point  of  jurisdiction  exercised  in  our  Court  of  Chancery, 
must  necessarily,  with  reference  to  his  professional  claims,  have  ma- 
terially influenced  the  judgment  and  opinions  of  his  readers ;  and  it 
appearing  to  me  to  be  of  some  consequence  to  rescue  a  branch  of  juris- 
diction, so  salutaiy  in  its  exercise,  from  the  imputation  of  having 
originated  in  usurpation,  I  cannot  refrain  from  submitting  the  observa- 
tions  which  have  occurred  to  me  upon  it.  It  is  observable  that  Mr.  H. 
rather  relies  on  the  insufficiency  of  the  arguments  adduced  in  support  of 
the  jurisdiction  than  on  any  positive  fact  or  reasoning  against  it.  And 
in  so  considering  the  subject,  he  has  certainly  a  considerable  advantage 
over  his  opponents.  By  some  who  maintain  the  jurisdiction  of  the  court 
in  this  particular,  it  is  said  that,  upon  the  abolition  of  the  Court  of 
Wards,  the  care  which  the  crown  was  bound  to  take  as  guardian  of  its 
infant  tenants,  was  totally  extinguished  in  every  feudal  point  of  view, 
but  resulted  to  the  king  in  his  Court  of  Chancery,  together  with  the 
protection  of  all  other  imimts  in  the  kingdom.  ^3  fila.  Com.  4&6,  427*) 
From  this  it  might  be  inferred,  that  the  jurisdiction  of  the  Court  dt 
Wards  and  Liveries  was  protective  of  infants  in  general ;  whereas  the 
statute  of  H.  VIII.  by  which  the  Court  of  Wards  was  erected,  expressly 
oonfines  the  jurisdiction  of  that  Court  to  wards  of  the  crown ;  and  it  is 
scarcely  necessary  to  remark,  that  when  a  new  court  is  erected,  it  can 
bave  no  other  Jurisdiction  than  that  which  is  expressly  oonferxed;  for 
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a  new  court  cannot  prescrihc.  (4  Inst.  800.)  But  if  the  statute 
32  H.  VIII.  does  not  confer  a  general  jurisdiction  in  the  case  of  infants, 
but  merely  a  particular  jurisdiction  as  to  wards  of  the  courts  it  should 
seem  to  follow,  that  the  eeneral  superintendence  of  the  crown  over 
infants^  as  pater  palriw,  if  it  existed  at  common  law,  was  not  affected 
by  the  statute,  except  in  those  cases  to  which  if  expressly  refers*  What 
those  cases  were,  are  particularly  enumerated  by  the  statute,  and  also 
in  the  instructions  to  the  Court  of  Wards  and  Liveries,  prefixed  to  Ley's 
Reports.  See  also  Reeve's  His.  Eng.  Law,  4.  v.  259.  That  in  every 
civilijsed  state,  such  a  superintendence  and  protective  power  does  some- 
where exist,  will  scarcely  be  controverted.  That  if  not  found  to  exist 
elsewhere,  it  may  be  presumed  to  vest  in  the  crown,  will  not,  I  think, 
be  denied.  Assuming,  therefore,  that  the  ccneral  superintendence  of 
infants  did  originally  vest  in  the  crown,  I  shall  conclude,  that  ed 
ratioHe  it  is  now  exercised  in  the  Court  of  Chancery  as  a  branch  of  its 
general  jurisdiction.  But  it  has  been  asked.  Why,  if  no  particular 
warrant  be  necessary  to  the  court  in  the  care  of  infants,  is  a  separate 
comnfission  under  the  sign  manual  necessary  to  authorise  the  Chanoellor^s 
jurisdiction  in  the  case  of  idiots  and  lunatics,  which  are  also  referred  to 
the  head  of  general  protection?  The  answer  is,  that  the  custody  of 
the  persons  and  lands  of  idiots  and  lunatics,  at  least  of  such  as  held 
lands,  was  not  sufficiently  in  the  crown,  but  in  the  lord  of  the  fee. 
The  17  Ed.  II.  c.  9,  (or,  as  Lord  Coke  and  others  suppose,  an  earlier 
statu te>  see  2  Inst  14)  gave  to  the  kins  the  custody  of  idiots,  and  also 
vested  in  him  the  profits  of  die  idiot's  lands  during  his  life ;  by  which 
(he  crown  acquired  a  beneficial  interest  in  the  liuids ;  and  as  a  spedai 
warrant  from  the  crown  is  in  all  cases  necessary  to  the  grant  of  its 
interest,  the  separate  commisaon  which  gives  the  Chancellor  jurisdiction 
over  the  persons  and  estates  of  idiots,  may  be  referred  to  such  con- 
sideration. And,  with  respect  to  the  care  of  lunatics,  the  statute  of 
17  £d«  II.  c.  10,  enacts,  that  the  king  shall  provide  that  their  lands  and 
tenements  shall  be  kept  without  waste.  The  statute  confers  merely  a 
power,  which  cannot  be  considered  as  included  within  that  general 
jurisdiction  conferred  long  before  by  the  great  seal ;  and,  therefore,  for 
the  delegation  of  this  new  power,  a  separate  and  special  commission  was 
necessary.  But  see  the  case  of  Oxenden  v.  Ld.  Compton,  2  Ves.jun. 
71>  in  which  Lord  Loughborough,  C.  is  reported  to  have  stated,  that 
the  statute  17  Ed.  II.  c.  10,  is  not  introductive  of  any  new  right  in 
the  crown.  Others,  who  have  attempted  to  support  the  general  juris- 
diction of  the  Court  of  Chancery  upon  this  point,  have  resorted  to  the 
circumstance  of  writs  of  ravishment  of  w^,  and  de  recto  de  ctuiodia 
issuing  out  of  Chancery ;  and  otb  xs  have  attempted  to  support  it  upon 
the  notion  of  a  guardianriiip  beiii|^'  a  trust  Mr.  Hargravc  has,  in  my 
opinion,  given  a  sufficient  answer  to  the  first  dass  of  cases,  namely,  of 
the  writs  of  ravishment  of  ward,  &&  by  observing,  that  those  writs 
are  returnable  in  courts  of  common  law;  and,'  with  respect  to  the  idea 
of  a  guardianship  being  a  trust,  though  I  think  it  founded  so  far  at 
least  as  to  entitle  any  court  of  equity  to  call  ujion  the  guanlian  to 
account,  it  does  not,  in  my  opinion,  toucli  the  point  which  resi^ccts  the 
right  of  a  general  and  exclusive  superintendence  uvlt  the  interesit^  of 
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ialfuito  in  the  Court  of  Chancery.  If  fuch  a  power  Isc  a  mere  trusty 
ey&Tf  court  of  equity  has  a  concurrent  jurifidictioii  upon  the  subject;  but 
qnmre,  if  the  Gnirt  of  Exchequer,  as  a  court  of  equity,  has  such  con- 
anient  jurisdiction?  It  may  indeed  appoint  a  guardW  ad  Utem  to 
Co  manage  the  defence  of  the  iofanty  if  a  suit  be  commenced  agauist 
him  ;  a  power  which  is  incident  to  ev&q  court  of  justice.  It  may  also, 
when  the  interest  of  an  in&nt  ccwnes  before  it  judicially,  provide  for  its 
security  and  protection ;  but  whether  it  can  appoint  a  guardian  to  an 
in&nt  for  general  puiposes,  where  none  is  appointed ;  of  whether  it 
can,  in  an  equal  extent,  es;ercise  that  protective  power  which  watches 
over  the  interest  of  infants  in  the  Courts  of  Chancery,  is  a  point  which  I 
do  not  find  any  where  solemnly  determiuod,  and  which,  with  reference 
to  the  fiction  upon  which  the  equitable  jurisdiction  of  the  Court  of 
Ezdiequor  is  founded,  I  should  think  at  least  doubtful.  That  the 
general  jurisdiction  exercised  by  our  Court  of  Chancery,  in  the  cases  oi 
infimt^  flows  from  its  general  authority,  is  further  evinced  by  the  con- 
current jurisdiction  exercised  by  the  Master  of  the  Rolls,  and  by  the 
appeUate  jurisdiction  of  the  House  of  Lords,  neither  of  which  have  any 
jurisdiction  in  the  case  d[  idiots  and  lunatics.  Upon  the  whole,  I  sub- 
mit, that  the  funeral  superintendence  and  protective  jurisdiction  of  the 
court,  in  the  case  of  infants,  is  a  delegation  ci  the  duty  of  the  crown ; 
that  its  |;eneral  jurisdiction  was  not  even  suspended  by  the  statutes  of 
H.  Vlir  eiectinf^  the  Court  of  Wards  and  Liveries.  That  the  case  of 
idiots  and  lunatics  is  distinguishable;  the  jurisdiction  exercised  in 
Chancery,  as  to  the  first,  bemg  the  grant  of  an  interest,  and,  in  the 
latter,  the  delegation  of  a  power  conferred  by  parliament.  With  tesgect 
to  the  extmt  of  the  jurisdiction  of  the  Court  of  Chancery,  as  protective 
of  the  penxms  and  interests  of  infants,  it  may  be  material  to  observe, 
that  the  court  may  interpose  even  against  that  authority  and  discretion 
which  the  father  has  in  general  in  the  education  and  management  of  his 
diihL  Duke  of  Beaufort  v.  Bertie,  1  P.  Wms.  702.  Butler  v.  Free- 
man, Ambl.  302.  Lord  Shaftesbury's  case,  2  F.  Wms.  1 17.  Potts  v. 
Norton,  24th  April,  179^,  cited  in  Lord  Shaftesbury's  case.  Cruise  v. 
Orby  Hunter,  MSS.  Sittings  after  T.  1790.  Powel  v.  Cleaver,  2  Bra. 
Ch.  Rqp.  499.  Wilcox  v.  Drake.  Dick,  63 1 .  But,  quwre,  if  such  child 
must  not  be  a  ward  of  the  court?  ex  parte  Warner,  4  Bro.  Ch.  Bcp.  101, 
102.  A  muUo  fortiori,  it  may  interpose  against  persons  who  derive 
their  whole  authority  from  the  father ;  see  Tombcs  v.  Elcrs,  Dick.  88. 
Therefioie,  thoueh  the  court  cannot  remove  a  testamentary  guardiau 
appointed  acoordmg  to  the  statute,  or  consider  his  misconduct  a  con- 
tempt, unless  the  infant  be  a  ward  of  the  court,  Goodail  v.  Harris, 
2  P.  Wms.  56i,  yet  it  may  impose  such  restrictions  as  will  prevent  bim 
from  prejudicing  the  interests  of  his  ward.  Foster  v.  Denny,  2  Ch. 
Ca.  237*  Roach  v.  Gar  van,  1  Vcz.  1 60.  As  to  guardians  at  common 
law,  it  seems  admitted,  that  they  may  be  removed,  or  be  compelled  to 
give  security,  if  there  ap})eai  any  danger  of  their  abusing  either  the 
infant's  person  or  estate.     Foster  v.  Denny,  2  Ch.  Ca.  237." 

Mr.  Beames,  doing  ju-stice  to  the  general  learning  of  this  author. 
questions  the  very  foundation  of  ]m  argumenl  — 
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«<  The  reasoning  of  Mr.  Fonblanque  is  always  entitled  to  respect ; 
although  it  had  not  received,  as  it  has  in  this  instance^  the  sanction  of 
Lord  £ldon  (10  Ves,  63.) ;  but  we  would  observe^  that  to  presume  this 
power  to  have  been  vested  originally  in  the  Crown^  is  really  to  beg  one 
of  the  questions;  and  that  to  assume  that  U  must  be  in  the  Court  of 
Chancery,  because  it  was  formerly  in  the  Cronm,  would,  it  is  fotred,  as 
zeasoning,  go  to  the  destruction  of  the  greater  part  of  the  jurisdiction  of 
the  superior  Courts  of  Common  Law.  The  points  to  be  proved  by  the 
advocates  for  the  jurisdiction,  rather  than  to  be  disproved  by  those  who 
question  it,  are,  1st,  that  it  was  in  the  Crown;  and,  2dfy,  that  it  was 
delegated  to  the  Court  of  Chancery ;  for,  if  we  once  indulge  ourselves  in 
presuming  this,  and  assuming  that  proposition,  it  may  be  difficult  to  say 
where  we  are  to  stop,  and  what  we  may  not  prove," — pp.  16,  17. 

We  are  now  somewhat  too  old  to  be  deceived  by  those  specious 
words — ^prerogative,  and  pater  patricBj  and  require  some  stronger 
argument  than  a  mystic  term  to  convince  us  that  the  law  of  nature 
has  been  duly  violated  by  the  law  of  the  land.  We  know,  indeed, 
that  the  roytd  usurpations  of  the  feudal  times  did  include  many 
gross  injustices,  which  the  kings  of  the  olden  time  maintained,  as 
uiey  had  gained,  by  the  sword — which  their  judges  defended  by 
the  halter.  Among  these  was  guardianship  in  chivalry,  and  as 
the  monarch  made  no  inconsiderable  income,  or  obtained  no  incon- 
siderable influence,  by  the  sale  or  gift  of  his  wards,  it  may  be 
readily  supposed,  that  this  branch  of  prerogative  was  most  jealously 
watched,  and  rigorously  enforced.  A  new  court  was  in  fact  erected 
for  it,  and  we  must  deem  it  passing  strange,  if  any  branch  of  law, 
bearing  on  the  subject,  has  been  left  uninvestigated  or  undecied 
by  those  ancient  lawyers,  the  greater  number  of  whom  were  rather 
celebrated  for  augmenting  the  claims  of  power,  than  for  asserting 
the  rights  of  the  people.  And  yet  we  do  not  find  a  single  dictum 
of  any  of  the  old  text  writers  which  puts  the  patema  potestas  of 
the  crown  on  any  stronger  ground  than  feudal  tenure. 

We  may  here  cite  two  instances  from  Mr.  Parkcs^  History  of 
the  Court  of  Chancery,  to  show  that  the  protection  of  the  pater 
patriae  required  legislative  authority  to  give  it  force ;  and  that  the 
Chancellor  had  not  jurisdiction  to  interpose  for  the  protection  of 
infants  decoyed  into  monasteries,  or  of  the  king^s  tenants  in  capiie 
illegally  induced  to  surrender  their  castles,  until  the  power  was 
given,  not  by  royal  delegation,  but  by  statute. 

«  In  the  4th  Henry  IV.  A.  D.  1402,  the  Chancery  invaded  the 
Ecclesiastical  Courts.  Children  had  been  decoyed  from  their 
parents  by  the  monks  and  friars  into  religious  nouses,  and  the 
canon  law  affording  no  remedy,  a  statute  was  made,  (4  Hefi.  4. 
c.  170  "^y  'Virtue  of  which  the  Chancellor,  on  complaint  and  proof 
of  such  abduction,  was  empowered  to  send  for  the  superiors,  and 
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poniBh  them  according  to  his  discredon. — Parkea'  Hist,  of  Chan. 
p.  47." 

**  The  civil  wars  also  between  the  houses  of  York  and  Lancas- 
ter gave  rise  to  an  additional  jurisdiction  in  the  Chancery.  Single 
women  of  property  had  been  carried  away  to  the  castles  and  ror- 
tresses  by  the  contending  parties,  and  there  iUe^ally  induced  to 
surrender  their  estates  and  goods,  and  often  enter  into  compulsory 
marria^.  By  the  statute  31  Henry  7»  c.  9f  the  Chancellor  was 
authonied  to  hear  and  determine  all  such  complaints.'" 

The  fact,  as  we  believe,  is,  that  the  crown  never  asserted  any 
paternal  power  over  infants,  nor  even  over  idiots  and  lunatics, 
except  as  matter  of  revenue,  and  as  incident  to  the  feudal  tenures^ 
subjects  cognizable  originallvby  the  Court  of  Exchequer,  and  sub- 
sequently by  the  Court  of  Wards ;  the  jurisdiction  over  idiots  and 
lunatics,  whose  estates,  be  it  remembered,  were  anciently  seized 
by  the  crown,  being  to  this  day  conferred  on  the  Lord  Chancellor, 
not  by  delivery  of  the  great  seal,  as  his  general  jurisdiction  is, 
but  by  a  special  warrant.  Therefore  if  there  be  any  truth  in  the 
legal  maxim,  expreasio  unius  est  exclusio  alterius^  we  must  con- 
clude that  the  Chancellor  has  no  jurisdiction,  and  that  the  Court 
of  Chancery  can  only  interpose  under  its  general  power  over  trusts, 
or  where  it  has  been  authorized  by  special  enactment,  as  in  the 
cases  cited  above,  where  the  statutes  would  not  have  been  neces- 
sary if  the  Court  had  previously  possessed  a  general  guardianship 
cxf  all  infants,  and  coiud  have  punished  for  contempt  all  persons 
who  unduly  interfered  with  it. 

Mr.  Beames  disposes  of  the  doctrine,  that  the  jurisdiction  is 
derived,  or  rather  restored,  by  the  dissolution  of  the  Court  of 
Wards,  by  contrasting  Lord  Hardwicke^s  opinions,  in  1^3^^  with 
his  disclaimer  in  17^6>  by  sliowing  that  the  custody  of  infants, 
idiots,  and  lunatics,  a  matter  of  revenue,  of  right  belonged  to  the 
Exchequer,  and  by  challenging  the  advocates  of  the  Court  of 
Chancery  to  show  any  case  in  which  that  tribunal  ever  exercised 
a  concurrent  jurisdiction  during  the  existence  of  the  Court  of 
Wards. 

"  In  the  year  1737  he  (Lord  Hardwicke)  observed^  '  this  Court  has 
the  care  and  ordering  of  infants ;  and  though,  by  Act  of  Parliament, 
the  Court  of  Wards  had  a  particular  power  over  them  and  lunatics,  yet, 
in  every  other  respect,  the  law  as  to  infants  continued  as  before,  and  as 
the  Statute  of  12  Car.  2,  c.24,  has  dissolved  the  Court  of  Wards  and 
Liveries,  the  power  of  this  Court  over  infants  is  resulted  back  to  them 
again.'  (Hill  v.  Turner,  Atk.  5l6.)  Let  us  see  how  this  accords  with 
Lord  Hardwicke's  doctrine  in  17^6.  He  states,  that  an  objection  had 
been  made  to  the  interference  of  the  Court  on  the  ground,  that  '  the 
plaintiff's  father  is  alive,  and  nobody  can  have  the  guardianship  of  him 
by  reason  of  the  palriapolcfUia  ;  consequently  this  Court  has  not,  and  if 
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to,  ^be  Court  cannot  mtexfiBEe.  9iit  (he  adds)  this  Court  does  not  ad 
,  on  the  foot  of  guaidiandiip,  or  wardship ;  the  latter  is  totally  taken 
away  by  the  Statute  Car.  2 ;  and  wUhotU  datmsmm  the  former,  and  dt»- 
elamiMg  the  laiier,  the  Court  has  a  general  ri^t  ^l^gated  by  Uie  CiDwn> 
m§  pater  pairkg,  to  interpose  in  particular  casei»  for  the  benefit  of' such 
aaare  ineapaUe  to  protect  diemselves.  And,  it  is  no  objection,  that  the 
lallier  of  such  persons  be  linngy  for  in&nts  in  the  life  of  their  father 

fay  poreheim  amy,  and  defendby  guardian.    This  Court  will  protect 

estate  of  the  in&nt  against  die  father,  and 


tiie  estate  of  the  infant  against  die  father,  and  prevent  its  ooming  inib 
the  fadio^s  hands.  It  is  admitted,  the  Court  has  interferad  when 
these  has  been  a  testamentary  guardian.  I  see  no  difierence  between 
the  cases.  A  testamentary  guaraian  by  the  Statute  has  all  the  remedies 
at  law  diat  a  &dier  has.  But,  I  own,  thew  must  be  a  ground  to  being 
the  matter  before  the  Court  and,  tfaerefiore,  if  die  father  be  liring  and 
no  suit  insdtuted  here,  the  Court  cannot,  in  this  summary  way,  inflict 
puttidunent.'  Though  much  of  this  leasoning  be  open  to  very  cmisi- 
dcBshle  observation,  we  merely  introduce  it  for  the  purpose,  once  for  all, 
of  making  a  remark  whidi  is  quite  as  applicable  to  several  of  the  sub- 
sequent cases»  when  they  speak  of  the  palria  poleslas,  or  paler  pairiof 
nower,  namdr,  that  there  is  an  extramrdinary  anxiety  evinced  by  Loid 
Hardwi^,  although  he  talk  in  huge  terms  of  that  particular  rawer, 
to  find  out  some  other  foundadon  on  which  by  possibility  his  judgment 
could  rest,  indqpendendy  of  such  dangerous  and  questionable  ground. 
It  assuredly  is  not  too  much  to  say,  that  this  implies  a  very  considerable 
distrust  on  the  part  of  that  great  j  ud^  in  the  jparau  palrim  power,  as 
a  legitimate  jpound  of  the  jurisdiction :  for,  if  he  had  idt  that  die 
power  of  the  &own,  u  parems  patriasp  eiisdng  in  the  Court,  was  unp> 
questionable,  the  very  terms  in  which  it  is  stated,  are  quite  extensive 
enough  to  supersede  the  necessity  of  recurring  to  any  otber  ground  on 
whii£  to  rest  the  Jurisdicdon."«-'p.  28— dO. 

As  to  citing  any  ancient  case  to  prove  that  the  Court  of  Chan- 
cy ever  exercised  any  concurrent  jurisdiction,  either  with  the 
Exchequer  or  Court  of  Wards,  it  seems  .to  be  quite  out  of  the 
<j|uestion,  and  we  therefore  adopt  Lord  Eldon'^s  insldvertent  exprc«. 
aion,  ^*  Lord  Thurlowtook  upon  him  thejuriedictum^  in  a  larger 
sense  than  the  learned  judge  intended. 

**  If  Powdl  V.  Cleaver  be  the  first  cas^  tne  application  of  the  doc- 
trine to  thu  epecific  obfect  can  only  be  carried  back  to  the  vear  1789#  a 
period  of  thirty-nine  years  fimn  the  present  time.  How  it  has  hafipenrd 
that  sudi  a  jurisdiction,  if  it  ever  did  leally  exist,  should  have  sl^ 
throu^  centuries,  and  should,  for  the  first  time,  have  been  called  forth 
and  armed  with  all  its'terrors  to  the  destruction,  not  only  of  the  natural, 
but  of  the  common  law  right  of  the  parent,  at  a  period  no  more  remote 
than  thirty«nine  years  from  the  present  time,  it  is  not  easy  to  state, 
consistendy  with  all  that  is  so  confidendy  assumed  respecting  the 
antiquity  and  the  extent  of  such  jurisdiction.  If  Lord  Hardwidbe, 
when  he  decided  Blake  v.  Leigh,  had  been  aware  of  the  existence  of  any 
:>uch  principle  a&  is  represented  to  have  prevailed  in  the  delcrmuutiou 
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of ^  Powell  T.  Cleaver^  or  Lord  Eldon  had  distinctly  recollected  that 
principle^  when  he  disposed  of  Lyons  ▼.  Blenkin,  it  is  not  easy  to  dis- 
oorer^  why  those  great  judges  should  have  rested  their  judgments  upon 
the  supposed  acquiescence  of  the  parents.  A  broader  principle  lay  be* 
fore  them :  the  interest  of  the  child  was^  consistently  with  what  is 
stated  to  be  the  principle  of  Powell  t.  Cleaver^  in  each. instance  alone  to 
be  considered ;  and  the  power  of  the  Court  might  have  been  exerted  to 
compel  the  parent  to  a  submission.  But  there  is^  as  we  would  again 
remark^  one  observation^  which  may  be  made  upon  most^  if  not  all  the 
cases  when  they  speak  of  the  power  devolved  by  the  Crown^  as  parens 
pairke,  on  the  Court;  namely^  that,  though  this  power  is  virtually 
represented  to  be  all  in  all  sufficient  to  support  each  particular  decision, 
yet  there  is  a  most  singular,  not  to  say  inconsistent,  inclination  evinced, 
by  recurring  to  other  distinct  grounds  of  jurisdiction,  to  establish  the 
prcmriety  of  each  particular  decision,  on  reasoning,  chiefly,  if  not  alto* 
gether  ^wn  bom  other  sources.  Supposing,  however,  Lord  Thurlow 
to  have  arrived  at  the  above  conclusion  in  Powell  v.  Cleaver,  it  was  not 
probable  that  he  would  feel  much  hesitation  in  disposing  of  the  next 
case  which  came  before  him,  we  allude  to  Cruse  v.  Hunter,  Mr.  Bell's 
Note,  S  Bra  499.  2  Cox,  24S.  1  P.  W.  704.  Jacob,  250.  In  that  case, 
which  was  decided  in  the  year  1790,  a  petition  hod  been  presented  to 
prevent  the  father,  who  resided  abroad,  and  was  an  outlaw  and  insol- 
▼ent,  from  taking  his  son  away,  or  improperly  interfering  with  his 
education.  It  seems  that  affidavits  were  filed  on  both  sides,  imputing 
cross  charges  to  the  father  and  to  the  mother,  the  latter  of  whom 
had  the  custody  of  the  child.  Lord  Thurlow  pronounced  an  order 
conformably  with  the  prayer  of  the  petition,  saying,  '  that  he  would 
not  allow  the  colour  of  parental  authority  to  work  the  ruin  of  the 
child,'  (Mr.  Bell's  Note) ;  and,-  admitting  that  the  jurisdiction  vras 
questioned  (as,  indeed,  it  well  might  be),  he  added,  '  he  was  of  opinion 
that  this  Court  had  arms  long  aiough  to  reach  such  a  case,  and  to  pre- 
vent a  parent  from  prejudicing  the  health  or  future  pro3|x;cts  of  Iiis  child, 
and  that  whenever  a  case  was  brought  befon^  him,  he  would  act  upon 
this  opinion.  If  the  House  of  Lords  thoueht  differently  they  might 
control  his  judgment;  but  he  certainly  would  not  allow  the  child  to  be 
sacrificed  to  the  views  of  his  father."— p.  33^^36. 

We  must  now  refer  our  readers  to  the  work  itself,  for  an  examina- 
tion of  the  several  cases  which  bear,  or  are  supposed  to  bear,  on  this 
subject :  most  of  them  may  be  easily  classed  under  the  four  heads 
wc  have  already  given :  we  must,  however,  enlarge  on  one  of 
those  supx>osed  autnoritics. 

The  case  of  Courtois  v.  Vincent,  which  is  but  slightly  alluded 
to  in  the  pamphlet  before  us,  for  the  author  confines  himself 
to  reported  cases,  was  one  of  an  extraordinary  character,  and 
involved  a  yet  greater  stretch  of  power  than  had  ever  before  been 
exercised.  But  the  cause  was  heard  in  the  Lord  ChanccUor^s  pri- 
vate room,  under  the  pretence  of  avoiding  exposure;  but  really, 
(IS  wc  have  been  told,  to  cloak  a  job  which  would  not  liavc  borne 
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much  public  ecrutiny.  The  case,  as  we  collect,  ran  thus :-« 
Cburtois,  a  celebrated  hair-dresser,  left  three  natural  daughters, 
by  one  mother,  who  had  constantly  lived  with  him,  and  against 
whom  there  was  no  other  imputation  than  this  concubinage;  the 
daughters  had  grown  up,  under  her  care,  to  the  ages  of  movX  14>, 
18,  and  19;  they  were  educated,  as  most  nrls  now  are,  rather 
above  their  station,  and  were  most  stron^y  attached  to  their 
mother,  in  whom  also  the  father  seems  to  have  placed  considerable 
reliance,  for  he  made  her  trustee  of  a  large  sum,  and,  we  believe, 
ffuardian  of  his  children,  at  any  rate  part  of  their  fortune  was  to 
depend  upon  their  marria^  with  her  consent. 

It  must  have  been  quite  evident  to  most  reasonable  persons, 
acquainted  with  the  habits  of  society  and  the  ordinary  course  of 
education,  that  the  two  elder  girls  had  attained  an  age  when  they 
were  not  very  likely  to  profit  by  a  change  of  instructors ;  not  so, 
however,  to  the  Court  of  Chancery — **  they  must  all  go  to  school: 
let  it  be  referred,  therefore,  to  one  of  the  Masters  to  look  out  for  a 
school-mistress.'"  The  determination  of  the  Master  was  worthy  of 
the  judgment  of  the  Court :  as  the  case  was  special,  and  the  in- 
tended pupils  of  an  age  when  a  governess  of  ordinary  powers  and 
experience  would  scarcely  have  proved  sufficient  for  their  guidance 
or  control,  he  fixed  upon  a  lady  who  was  then  for  the  hrst  time 
to  try  her  talents  for  education:  she  had  brought  up  her  own 
daugnters,  it  is  true,  but  it  totdly  escaped  the  penetration  of  the 
learned  Master  in  Chancery,  that  maternal  and  filial  afiection 
afforded  in  the  one  case  a  source  of  influence  which  would  be 
utterly  wanting  in  the  other,  even  if  the  pupils  were  disposed  to 
submit  most  implicitly  to  discipline.  A  mother  rules  by  affection; 
and,  as  affection  is  the  rule  of  life  to  women,  a  mother  s  authority 
is,  as  we  believe,  the  only  safe  guidance  for  a  daughter,  and  no 
benefit  of  superior  accomplishment  which  can  be  attained  else- 
where can  counterbalance  the  breach  of  the  natural  affections 
and  confidence  which  is  always  likely  to  arise  when  a  child  looks 
to  any  other  as  paramount  to  parental  authority. 

But  as  these  and  similar  considerations  are  not  to  be  foimd  in 
Bracton,  Pierre  Williams,  or  either  Vesey,  they  were  utterly  dis- 
regarded in  Southampton  buildings :  to  make  amends  for  this 
omission,  great  care  was  taken  in  framing  an  estimate  of  house- 
rent,  carriage,  servants,  plate,  and  the  other  etceteras  of  fashionable 
life,  and  to  the  regulation,  that  the  girls  were  only  to  see  their 
mother  once  a  week,  between  the  hours  of  — —  and  ■,  in  the 
hack  parlour  of  the  said  house,  so  taken,  or  to  be  taken,  as  afore- 
said. 

We  enter  into  this  little  detail  for  the  puipose  of  demonstratii^ 
that,  though  the  theoretical  interference  of  the  Court  of  Equity  is 
founded  on  the  pretence  of  educating  children,  its  practice  appU* 
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catioii  may  lead  to  many  excellent  jobs :  the  happy  time  may  not 
again  xetum  when  the  King,  as  p(Uer  patruB^  could  sell  the 
guardianship  of  his  wards,  or  grant  an  heiress  to  a  favourite  for 
valuable  consideration ;  but  his  officers  of  the  Court  of  Chancery 
may  indulge  in  a  cheap  benevolence,  by  obtaining  for  the  widows 
of  xhm  friends  the  custody  of  the  suitors  of  their  court. 

The  end  of  this  case  of  Courtois  and  Vincent,  however,  was  not 
encouraging,  if,  as  we  are  told,  when  the  house  was  taken  and 
furnish^  the  carriage  bought,  and  the  servants  hired,  the  young 
ladies  refused  to  go  to  school,  and,  to  avoid  the  wrathful  indigna- 
tion of  the  p<Uer  patruBy  fled  with  their  mother  to  France,  where, 
if  they  had  remained,  we  should  have  lost  the  benefit  of  this 
coTolmy  to  the  case  of  guardianship,  that  the  best  mode  of  com- 
pleting the  education  of  heiresses  to  90,000/.  each,  if  they  refuse 
to  go  to  school,  is  to  commit  them  for  their  contempt  to  the  Fleet 
prison ! — The  young  ladies  and  their  mother  were  committed 
accordingly :  how  long  they  remained  there  we  are  not  informed ; 
the  matter  ended  in  a  compromise  between  the  pater  patruB  and 
his  refractory  children ;  the  two  eldest  were  released  firom  further 
persecution,  on  condition  that  the  youngest  should  submit  to  her 
governess ;  but  here,  again,  the  dignity  of  the  great  parent  was  de- 
stined to  be  insulted ;  the  little  gin  extended  her  disuke  to  her  new 
instructress  to  a  quarrel  with  her  bread  and  butter ;  she  was  taken 
to  school  per  force;  but  when  there  she  would  neither  eat  nor  drink. 
Fearing  that  the  proceedings  in  Chancery  might  end  in  a  coroner^'s 
inquest,  the  tdHma  spes  was  abandoned:  the  Lord  Chancellor 
and  his  jurisdiction  were  defeated:  all  the  young  ladies  returned 
to  th^  mother,  with  whom,  unless  they  have  chosen  more  suitable 
guardians  for  themselves,  they  still  remain.    What  is  the  value  of 
a  jurisdiction  which  can  be  thus  set  at  defiance,  which  is  to  be 
supported  by  sending  infants  to  prison,  which  may  be  ultimately 
and  utterly  defeated  oy  the  obstinacy  or  good  feehng  of  a  child  ? 
Lord  Hudwicke,  it  is  said,  sent  a  young  gentleman  to  Westminster 
School  in  custody  of  a  tipstaff:  it  he  could  have  thrust  learning 
down  the  boy^s  throat  with  the  mace,  the  authority  might  have 
been  well  applied. 

But  the  advocates  of  the  jurisdiction  say  such  an  authority 
must  reride  somewhere,  and  exert  their  casuistry  in  the  invention 
of  extreme  cases  to  warrant  its  exercise,  or  justify  its  assumption. 
First,  we  deny  the  necessity,  thinking  that  mere  moral  wrong  is 
best  left  to  moral  remedy ;  and  in  this  respect  we  could  enumerate 
the  many  instances  in  wnich  the  law  takes  no  cognizance  of  cer- 
tain wron^  or  injuries,  the  nature  of  which  are  incapable  of  that 
strict  definition  and  proof  which  legal  forms  require ;  mere 
breaches  of  morality,  unaccompanied  with  any  overt  act  of  out- 
rage to  society,   are  of  this  nature,   and  cannot  be  punished. 
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because  they  cannot  be  defined  by  law.  The^  code  of  morals 
varies  continually,  not  only  according  to  religion  and  climate, 
but  among  the  same  people  m  Afferent  times  and  different  places : 
a  very  good  man  of  the  ase  of  Charles  the  Second,  or  pious 
memory,  would  have  made  out  an  indifferent  figure  at  the  more 
virtuous  court  of  George  the  Third :  in  the  orgies  of  Louis  the 
Fifteenth  Mr.  Long  Wellesley  might  have  been  scoffed  at  as  a 
prude.  The  law,  uierefore,  which  would  give  to  the  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal  for  the  time  being,  the  right  of  questioning  the 
morality  of  fathers,  must  be  a  perpetual  fluctuation.  Lord  Shaftes- 
bury and  Lord  Eldon,  Lord  «j  efferys  and  Lord  Hardwickc  would 
scarcely  have  agreed  on  the  same  standard  of  paternal  compe- 
tence ;  Lord  Ersxine  might  have  passed  as  peccadilloes  what  Lord 
Kenyon  would  have  anathematizea  as  crimes.  Thus  every  parent 
in  the  kingdom,  whose  child  was  cursed  with  independent  property, 
would  hold  not  his  authority  only,  but  his  social  existence  at  the 
will  of  my  Lord  Chancellor,  should  it  please  any  impertinent 
intermeddlcr  to  file  a  bill  for  the  better  guardianship  of  the  infant. 

There  is  a  sect  in  this  country  likely  enough  to  look  out  for 
heiresses  who  have  naughty  papas,  and  as  they  have  their  branch 
influences,  even  in  the  recesses  of  Southampton-buildings,  they 
may  not  be  unsuccessful  in  gaining  many  profitable  wardiships  to 
the  connexion.  It  is  only  necessary  that  some  of  the  richer  mem- 
bers of  the  establishment  should  settle  a  miuntenance  on  the  girl, 
and  then,  whether  to  gratify  his  personal  malice,  or  to  specmatc 
for  his  son  or  nephew,  he  may  drag  his  neighbour's  cnaracter 
through  ten  thousand  folios  of  affidavits,  and,  if  he  shrink  from 
such  a  trial,  deprive  him  of  the  custody  of  his  child.  We  can 
scarcely  conceive  a  finer  field  for  the  bitterest  malignity.  If 
Moliere  had  lived  in  this  day,  his  Tartuffe  would  have  been  in- 
complete unless  he  had  robbed  his  benefactor  of  his  daughter  on 
the  plea,  true  or  false,  of  her  father'^s  immorality. 

Nor  are  the  forms  of  pleading  in  these  cases  of  guardianship 
less  anomalous  than  the  other  parts  of  the  pretended  jurisdiction. 
It  is  a  first  principle,  that  every  person  interested  in  the  result  of 
a  suit  must  be  a  party  to  the  bill. in  Equity ;  yet  though  a  father 
morally  and  legally  is  the  person  most  interested  in  the  guardian- 
ship and  custody  of  his  child,  he  is  not  made  a  party  on  the 
record,  and  can  only  come  in,  as  any  stranger  miffht  do,  to  pro- 
pose himself  as  guardian  in  the  IMaster's  Office.  1  he  main  point, 
that  a  guardian  shall  be  appointed  by  the  court,  is  decided  m  his 
absence ;  it  might  even  happen  that  he  should  have  no  notice  of 
the  suit;  he  may,  or  may  not,  get  the  start  in  the  Mastcr'^s  Office, 
and  it  is  not  quite  impossible  that  he  may  be  so  outmanwuvred 
there  that  his  proposal  may  be  postponed  till  a  report  has  bci*n 
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made  in  farour  of  another  daimant.  If  we  ai€  not  misinfonncd, 
aometliing  of  the  sort  occurred  in  the  case  of  CourtoiB  and  Vincent, 
in  which  the  mother  was  persuaded  to  file  the  bill  as  an  amicable 
■uiti  necessary  for  the  jprotection  of  her  children's  property,  which 
was  afterwards  turned  mto  an  instrument  for  depriving  her  of  their 
custody.  Let  anv  one  contemplate  the  chances  ami  turns,  the 
forms  and  the  Cridceries,  by  which  the  fate  of  a  Chancery  suit  is 
so  freouentlv  decided,  and  then  determine  whether  lie  would 
ly  swmit  the  dearest  question-- the  right  to  ffuard  and 
1  his  own  diildren— to  the  judgment  of  such  a  tribunal. 
Nor  is  the  prospect  of  interference  so  distant  as  many  men  mav 
bdieve:  it  is  an  ordinary  cause  of  that  culpable  inaction  hy  whicn 
we  hare  been  induced  to  submit  so  h«g  to  the  dangers  of  the 
law,  that  each  individual  sdaoes  himselt  in  the  beli^,  that  the 
incoBveiuence  will  never  reach  himself;  but  if  we  calculate  the 
numerous  motives  which,  if  this  jurisdiction  be  notoriously  esta- 
blished, may  operate  to  induce  the  malignant,  the  avaricious,  or 
the  fiwatic,  to  avail  diemselves  of  its  powers,  few  men  will  feel 
quite  secure  that  their  next  quarrel  with  their  neighbour  will  not 
end  in  the  loss  of  their  child,  or,  what  is  only  one  degree  less 
calamitous,  a  war  of  affidavits  in  the  Court  or  Chancery.  It  is 
only  necessary  that  the  vindictive  or  scheming  advers^rjr  should 
aetUe  a  suiBcient  sum  for  the  maintenance  of  the  child  and 
suit ;  for,  be  it  observed,  the  pater  patnce  cares  not  a  straw  for 
such  of  his  children  as  cannot  support  themselves,  and  then  he 
may  possibly  possess  himself  of  the  custody  of  an  only  daughter, 
wfaetoer  his  speculation  be  to  spite  a  father,  or  to  serve  a  son  or 
oeribew. 

The  court  has  not  yet  declared  what  the  minimum  of  property 
is  to  be,  on  the  pretence  of  which  its  jurisdiction  is  to  attach : 
reaaon  would  say,  it  must  be  suiuble  to  the  habits  and  station  of 
the  party ;  if,  then,  a  benevolent  tripe-seller,  of  Clare-market, 
settle  seven  shillings  a  week,  for  life,  on  the  lovely  daughter  of  a 
profligate  dog's-meat  man  of  Leather-lane,  there  seems  to  be  no 
aartieular  good  cause  why  the  annals  of  St.  Giles's  and  SafTron- 
liill  sbould  not  be  ransacked  for  the  edification  of  the  Court  of 
Chancery.  Some  such  case,  or  in  default  of  one,  a  humourous 
parody  is  mudi  wanted.  The  greater  part  of  mankind  would  he 
much  better  inclined  to  laugh  at  the  absurdity  of  setting  a 
learned  Master  in  Ciiancery  to  settle  a  scheme  for  the  education 
of  an  embryo  vender  of  horse-flesh,  than  to  deplore  the  fate  of  a 
duke  deprived  of  the  society  of  his  children.  But  whether  this 
matter  is  to  be  treated  with  the  ridicule  which  would  attach  to  it, 
if  the  doctrine  of  the  court  were  extended  to  the  poor  as  well  as 
to  the  rich,  or  whether  indignation  is  to  be  excited  by  hidily 
wrought  pictures  of  domestic  affliction,  wc  arc  yet  greatly  indebted 
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to  Mr.  Beames  for  having  presented  to  us,  in  a  compact  form,  all 
the  law  and  legal  authorities  on  the  subject,  and  we  cannot  do 
better  than  conclude  our  remarks  in  his  own  words. 

''  Having  thus  reviewed  the  dedsionfl^  let  us  brieflj  advert  to  die  state 
of  the  doctrme.  And^  to  begin  with  the  question  of  the  general  jurUdicikm 
of  the  Court  of  Chancery  in  the  superintendence  of  Infants,  that  juiisdic- 
tionhas  been  by  its  advocates  placed  either,  IsL  on  the  analogous  power 
over  Lunatics  and  Idiots,  for  which  there  is  no  pretence  :  or,  SdL,  on 
the  assumed  fact,  that  the  Crown  had  power  over  Infants,  generally,  of 
which  there  is  no  proof  and  the  assertion  itself,  indeed,  is  drawn  from 
a  questionable  source ;  or,  Sdly,  that  such  power  was  delegated  b^  the 
Crown  to  the  Court  of  Chancery,  and  of  which,  likewise,  there  u  not 
any  proof;  hut,  on  the  contrary,  it  is  more  than  probable  that  the  power 
was  acquired  hjf  usurpation  ;  or,  Mhly,  that  it  reverted  to  the  Chuicery 
on  the  aissolution  of  the  Court  of  Wards,  wlvich  is  whoUy  groundless  ; 
or,  bthly,  that  the  jurisdiction  belongs  to  the  Court,  because  Guardian- 
ship is  a  trust,  whkh  position  is  founded  on  a  confusion  qf  terms,  and  is 
wholly  untenable. 

"  nut,  if  the  general  jurisdiction  were  established  on  the  most  satis- 
factory foundation,  it  may  be  contended,  that  it  is  not  a  corollaiy 
dedudUe  from  it,  that  the  Court  has  the  power  of  depriving  a  father  of 
the  custody  of  the  children.  It  nut  only  directly  destroys  a  natural  and 
common  law  right,  but  the  cases  relating  to  it  are  contradictory,  and 
involved  in  great  confusion. 

'<  In  some  of  those  cases,  it  is  virtually  declared,  that  a  person  cannot 
deprive  a  parent  of  the  custody  of  bis  child,  by  giving  to  that  qhild  a 
fortune  (Ex  parte  Hopkins;  Lyons  v.  filenkin) ;  but  m  others,  the  gift 
of  the  fortune  is  made  the  ground  of  the  reasoning,  and  the  parent's 
opposition  is  treated  as  wanton  and  capricious,  and  assuming  the  interest 
of  the  child  to  be  in  opposition  to  the  wbhes  of  such  parent,  which,  by- 
the-by,  is  rather  begging  the  question,  the  child  is  separated  from  that 
person  to  whom  he  owed  his  being.  (Powell  v.  Cleaver :  Courtoi?  v. 
Vincent.^ 

"  Aeain,  in  one  of  the  cases,  the  father  has  been  held  to  have  waived 
his  right  by  accepting  a  certain  pecuniary  and  direct  benefit ;  whilst,  in 
another,  we  are  told,  that  he  might,  if  he  acted  in  ignorance,  have 
counteracted  this  effect  by  repaying  the  amount.  In  other  instances,  the 
very  relief  from  the  expenses  of  supporting  the  child,  indirect  as  it  may  be 
considered  to  be,  has  been  of  itself  treated  as  sufficient ;  whilst,  on  other 
occasions,  such  relief  has  been  passed  over,  as  if  of  no  importance. 
(Blake  v.  Leigh:  Potts  v.  Norton;  Powell  v.  Cleaver;  Lyons  v. 
Blenkin.) 

"  In  some  cases  the  power  of  the  Crown,  as  parens  pairias,  has  been 
spoken  of  as  all-sufficient :  yet  in  those  very  cases,  much  anxiety  has 
been  evinced  to  rest  the  decision  on  other  grounds. 

''  In  some  instances,  the  Fathers  assent  to  the  .Court's  assuming  the 
guardianship  is  treated  as  all  in  all ;  whilst  in  others  his  most  dccidc<l 
resistance  is  considered  of  no  weight,  if  the  Court  can  fancy  a  benefit  to 
the  child,  which  would  be  disHp)X)inted  if  the  Father  ]irevaiWd  in  bis 
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opposition.  These  are  not  the  incongruities  of  difTcrent  Judges  merely,  but 
it  is  evident  some  of  them  may  justly  be  ascribed  to  the  same  Judge.  Nor 
should  it  be  forgotten,  that  one  of  the  most  able  and  acute  lawyers  this 
country  ever  produced  has  characterised  the  general  jurisdiction  assumed 
by  the  Court  over  infants  as  being  "  an  usurpation :"  but  whether  he  was, 
or  not,  right  in  that  opinion,  the  power  to  take  a  child  from  his  parent 
seems  to  be  of  very  questionable  policy,  and,  at  all  event?,  is  of  very 
recent  origin,  if  it  be  the  fact,  that  it  cannot  be  carried  farther  back 
than  the  year  1789.  We  are  told,  that  there  are  other  cases,  besides 
those  in  print,  which  tend  to  establish  this  very  extraordinary  and  fear- 
ful jurisdiction.  If  those  cases  were  relied  upon,  they  ought  to  have 
been  stated.  There  should  be  nothing  like  mystery  upon  a  subject 
which  comes  home  to  the  heart  of  every  Father  attached  to  his  children. 
The  Law  of  England,  upon  a  point  of  such  vital  importance,  should  be 
free  from  the  slightest  shadow  of  doubt.  But,  as  wc  know  nothing  of 
any  cases  relative  to  this  subject,  but  those  which  are  in  print,  we 
would,  in  conclusion,  humbly  express  an  opinion,  that  the  authorities 
do  not  satisfactorily  establish  the  power  of  the  Court  of  Chancery,  to 
deprive  a  Father  of  the  Custody  of  the  Persons  of  his  Children!" — 
p.  45 — ♦«. 


Art.    v.— COOPER'S    ACCOUNT    OF    THE    COURT 
OF  CHANCERY. 

A  Brief  Account  of  some  of  the  most  Important  Proceedings  in 
Parliamentj  relative  to  the  Defects  in  the  Administration  of 
Justice  in  the  Court  of  Chancery^  tlie  House  of  LordSy  and 
the  Court  of  Commissioners  of  Bankrupts  :  together  with  the 
Opinions  of  differeiit  Stntcsmen  and  Lawyers  as  to  the 
Hemedies  to  be  applied.    By  C.  P.  Cooper,  Esq.    8vo.     1828. 

This  volume  forms  a  very  useful  supplement  to  the  work  of  Mr. 
Parkes,  and  will  be  beneficially  resorted  to  by  those  who  wish  for 
information  on  what  has  been  already  done,  thought,  and  sug- 
gested by  others  on  the  subject  of  the  Court  of  Chancery,  and  on 
the  actual  and  comparative  state  of  its  business  and  proceedings, 
without  being  at  tne  trouble  of  referring  to  the  parliamentary 
journals  and  registers,  the  reports  of  committees  and  commis- 
sioners, and  the  various  other  sources  from  which  its  compilation 
has  been  effected:  but  if  considered  with  reference  to  that  which 
is  its  apparent  design,  namely,  to  serve  as  a  brief  for  Mr. 
Michael  Angelo  Taylor  on  his  next  motion  in  the  House  of 
Commons,  and  to  furnish  him,  at  the  same  time,  with  a  plan 
to  produce,  and  with  the  materials  for  his  argument  in  support 
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of  it,  it  b  greatly  to  be  feared  that  that  honest  and  perseverinff 
legislator  may,  if  he  trusts  incautiously  to  its  protection,  find 
himself,  when  he  least  expects  it,  at  the  mercy  of  the  enemy. 
Facts  are  said  tobe  stubborn  things — ^numerical  fiBtfH»  eepecially; 
not  only  so,  they  are  very  ugly  two-edged  weapons  in  the  hands 
of  an  unwarjr  belligerent;  and  we  can  picture  to  ourselyes  the 
triumph  of  his  opponents  when  in  support  of  a  proposition  for 
removing  the  Lord  Chancellor  from  the  administration  of 
business  in  his  own  court,  appointing  a  new  judge  in  his 
room,  separating  from  bis  oHice  the  jurisdiction  in  bankruptcy, 
erecting  a  new  tribunal  for  the  administration  of  that  branch 
of  his  business,  and,  lastly,  constituting  a  supreme  court  of 
appeal  to  relieve  the  Lords  from  this  onerous  part  of  their  high 
functions  (for  which,  to  say  the  truth,  they  are  vasdv  iU  adapted, 
and  have  lon^  been  so  held  by  all  who  ever  bestowea  a  moment^s 
thought  on  tlie  subject) — ^wfien  we  say  in  support  of  such  a  pro- 
position, ofiiered  in  the  very  teeth  of  a  Finance  Committee,  it  is 
asserted,  ^^  that  the  delay  now  existing  in  the  hearing  of  causes 
in  the  Court  of  Chancery  amounts  to  a  denial  of  justice  ;^  and 
in  proof  of  that  assertion  they  are  referred  to  the  account  con- 
tained in  Mr.  Cooper's  book  of  the  business  done  at  various 
periods,  from  the  year  17^  to  the  present  time.  The  particulars 
of  this  account,  altiiough  somewhat  tedious,  we  shall  now  lay 
before  our  readers,  in  illustration  of  our  preceding  remarks  on  the 
danger  attending  the  incautious  use  of  such  instruments. '  The 
facts  contained  in  it  may  be  divided  into  four  classes. 

First  Claes  of  Faete. 

The  number  of  bills  filed  in  a  period  of  ten  years,  from  174^  to 
1754  (during  tlie  Chancellorship  of  Lord  liardwicke,  wliich  is 
usually  appealed  to  as  the  golden  age  of  the  Court  of  Chan- 
cery,) was  18,909.  In  a  like  period,  from  1800  to  1809  (before  the 
appointment  of  a  Vice-Ciiancellor),  15,440;  that  is  ^500  fewer 
than  in  the  former  period. 

Now  let  us  see  what  effect  the  appointment  of  a  Vice-Chancel- 
lor  has  produced  on  the  general  business  of  the  court  at  the 
distance  of  ten  years  after  that  appointment. 

In  1745,  the  number  of  bills  filed  was  2064  ;  in  1746,  2241 ; 
in  1747.  2138. 

In  the  three  years  following  1810  (the  three  last  years  before 
the  appointment  of  a  Vice-Chancellor)  they  were  I7O6,  1938,  and 
2055,  respectively. 

In  1822  they  were  2202;  in  1823,  2286;  and  in  1824,  2388. 
Thus  the,  number  in  1801  was  much  less  than  in  1746.  From 
1801  to  1812  it  appears  to  have  gradually  increased,  in  1812 
was  about  equal  to  1745,   and   in    1824  exceeded  it  by  about 
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300 ;  a  new  judge  (be  it  remembered)  having  been  created  in  the 
interim.(a) 

Mr.  Taylor  will  surely  be  asked,  how  do  these  facts  warrant  the 
inference  attempted  to  b6  drawn  from  them? 

Second  Class  of  Facts. 

Decrees  made  in  the  Court  of  Chancery  in  1800  were  379 ;  in 
1801,423;  in  1802,  451. 

In  1810  they  were  442;  in  1811,  427 ;. 
In  1822        -         671 ;  -   1823,  645. 

The  number  of  decrees  made  is  to  the  number  of  biUs  filed  as 
about  one  to  three.  Before  the  appointment  of  a  Vice-Chancellor 
only  as  om  to  four.  But,  unless  it  were  possible  to  ascertain 
Che  comparative  number  of  suits  instituted  and  terminated  before 
hearing,  whether  by  compromise  or  abandonment,  or  by  means  of 
orders  obtained  on  interlocutory  applications,  it  is  obvious  that 
this  statement  cannot  serve  the  purpose  of  a  criterion. 

In  the  absence,  however,  of  any  direct  evidence  in  support  of 
the  alleged  necessity  of  an  additiou  to  the  judicial  estabUshment 
of  the  Court  of  Chancery,  Mr.  Cooper  assumes^  first,  that  many 
persons  are  deterred,  by  the  delay  and  expence  attendant  on  its 
proceedings,  from  prosecuting  their  just  claims ;  which,  if  true, 
IS  neither  more  nor  less  than  a  direct  denial  of  justice ;  and, 
secondly,  that  the  excess  of  business,  beyond  the  power  of  the 
court  to  keep  down  its  regularly  accruing  demands;  in  other 
words,  the  time  which  is  euifered  to  elapse  between  the  setting 
<lown  and  the  hearing  of  causes,  constitutes  the  true  seat  of  the 
mischief. 

As  to  the  first  of  these  very  distinct  propositions,  it  would 
obviously  be  difficult,  if  not  impossible,  for  any  individual  to 
adduce  mstances  sufficient  in  number  and  importance  to  give  it 
the  stamp  of  certainty.  Its  great  probability  may,  however,  be 
inferred,  not  only  from  the  vast  increase  of  the  population,  wealth, 
and  commerce  of  the  country,  which  affords  in  itself  an  almost 
irresistible  argument  in  support  of  it,  but  It  is  further  strengthened 
by  a  view  of  the  actual  augmentation  which  has  taken  place  in 
certain  branches  of  the  business  of  the  court,  being  precisely 
those  branches  on  which  the  deterring  motive  may  be  expected  to 
produce  least  effect,  fr(,»7M  tluir  bciiifj  eitlicr  of  a  nature  so  urgent 


Ca>  It  his  been  suggested  to  us  that  the  increasie  in  the  number  o^  bills  filed  since 
lOOOf  which,  &£  we  have  seen,  was  gradual,  and  docs  not  appear  to  have  been  in  any 
temarkable  degree  accelerated  at  the  period  of  the  appointment  of  a  Vice-C'hanccllor, 
may,  upcm  dme  inquiry,  be  found  to  be  disiinctly  referable  to  other  causes,  and 
especially  to  the  paswing  of  8ir  Samuel  Komily^s  Act  in  1027,  for  making  the  re.^ 
cautea  of  trfldem  Irnble  in  respect  of  debts  by  sr  nplc  contrac:.  This  is  a  curious  sub)^^ 
W  speculatidi.- 
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88  not  to  admit  ita  operation  (as  in  most  cases  of  injunctions),  or 
where  the  property  <h  third  persons  is  at  stake,  or  the  liability  to 
costs  rests  with  others  than  with  the  parties  immediately  litigant 
(as  in  bankruptcy,  lunacy,  &c.) ;  or,  lastly,  where  the  subject 
matter  in  dispute  is  of  considerable  amount  in  value,  and  the 
pockets  of  the  combatants  deep  in  proportion  (as  in  the  generality 
of  appeals);  and  this,  which  is  perhaps  the  most  ingenious  of 
Mr.  Cooper^s  speculations,  may  be  arranged  under  the  following 
tables,  comprising  his 

Third  Class  of  Facts. 

Injunctions  (commoh  and  special).  • .  In  1800,    49;  in  1801,    7^ 
1822,  240;       1823,  207 

Bankrupt  petitions In  three  years  from  1799,    7^ 

J- 1821,  1661 

Lunatic  petitions In  1799,  1800,  and  1801,  390 

1821,   1822,  and  1823,  929 

Appeals  to  the  House  of  Lords.  •  ..In  ten  years,  from  17^1,  170- 
1813,  570. 

But,  whatever  weight  may  be  attached  to  this  statement  as 
confirmatory  of  the  first  of  Mr.  Cooper^s  two  propositions,  it 
obviously  does  nothing  towards  the  establishment  of  the  last,  as 
to  which  we  must  call  in  the  aid  of  a  very  different  set  of  facts  to 
assist  us  in  forming  a  right  jud^ent.  Let  us  see  whether  a 
comparison  of  the  relative  quantity  of  business  disposed  of  at 
different  periods  by  the  Lord  Chancellor  alone,  exclusive  of  the 
other  juoge  or  judges  of  the  Court  of  Chancery,  will  help  us 
forward. 

Fourth  Class  of  Facts. 

In  ten  years,  from  1745  to  1754  (inclusive),  the  Lord  Chan- 
cellor alone  disposed  of  1638  causes ;  7^2  exceptions  and  further 
directions;  58  appeals  and  re-hearings;  274  pleas  and  demurrers; 
1653  petitions. 

In  ten  years,  from  1800  to  1809,  the  relative  quantities  were  as 
follows:— 685  causes;  411  exceptions,  &c.;  91  appeals;  190  pleas, 
&c. ;  27I8  petitions;  exhibiting  a  great  falling  off  in  all  branches  of 
business,  (6)  except  appeals  and  petitions,  at  the  same  time  with  an 


(ft)  In  nine  yeart^  from  1813  to  1821  (that  u,  tince  the  appoiiitment  of  a  Vice 
ChanoeDoi)*  the  namben  were  as  follows  :>- 

CanMi 88 

Fuitherdirectioni,  Ac 89 
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increase  in  the  latter  branch  aknoat  equal  to  the  diminution  in  all 
the  rest  together;  and,  to  explain  tniBy  it  must  be  remembered 
that  it  had  at  this  period  become  the  habit  of  the  court  to  dispose 
finally  upon  petition  of  many  important  points  fonneirly  decided 
only  upon  the  hearing  of  causes.  In  further  illustration  of  this 
apparent  difference,  the  return  of  motions  (including  those '  of 
course,)  heard  before  the  Lord  Chancellor  during  tlu^  several 

Sriods  of  little  more  than  two  years  each,  presents  us  with  the 
lowing  results— every  body,  at  all  conversant  with  the  pro- 
ceeding of  the  court,  is  well  aware  how  important  a  part  of  the 
general  business  this  became  under  Lord  Eldon,  and  how  many 
causes  were  finally  disposed  of  by  him  in  that  manner. 

From  Jan.  1, 1810,  to  April  5, 1812,  motions,  14,987* 

From  Jan.  1, 1797,  to  April  6, 1799,  11,121. 

From  Jan.  1,  I737,  to  April  5,  1739,  11,280. 

Now,  as  it  is  not  probable  that  the  number  of  mere  motions  of 
course  essentiaUy  vaned  during  these  several  periods,  we  are  led 
to  the  conclusion,  that  the  extraordinary  disproportion  exhibited 
in  this  respect  between  the  more  recent  and  Doth  the  earlier 
periods,  arose  principally,  if  not  altogether,  out  of  the  increasing 
prevalence  of  the  habit  already  referred  to. 

Upon  the  whole,  it  seems  no  easy  matter  to  draw  from  this  last 
class  of  facts  any  conclusion  more  favourable  to  Mr.  Cooper^s 
views  than  from  either  of  the  preceding. 

If,  however,  the  results  already  quoted  afford  no  positive  sup- 
port to  the  theory  of  an  additional  judge  bein^  necessary  to  keep 
down  the  growing  arrears  of  Chancery  business,  those  which 
immediately  follow,  and  which  we  shall  set  down  as  constituting  a 
Jlfth  cUi88  of  facts  adduced  by  Mr.  Cooper  in  illustration  of 
lus  assertion,  must,  we  fear,  be  considered  as  tending  directly 
to  negative  the  conclusion  which  he  would  draw  from  them :  we 
allude  to  the  returns  dT  the  state  of  business  in  all  the  three  courts 
collectively  at  the  time  of  Lord  Lyndhurst^s  elevation,  and  thence 
to  the  commencement  of  the  present  year ;  which  exhibit  the 
following  picture : — 

On  the  first  day  of  Easter  Term,  1827,  there  stood  for  hear-  . 
iuj^  19  pleas  and  demurrers ;  109  appeals  and  re-hearing ;  325 
original  causes  before  the  Vice  Chancellor;  149  further  du x^ons 
ana  exceptions;   228  causes  at  the  rolls.    On  the  first  day  of 


Pleas  and  denmnen 20 

Petitions 407 

Appeals {, Ifi7- 

In  the  three  terms  next  hnmcdiately  after  Lord  L]mdfaiint*a  ippoBitment»  tfae^  were, 
G;  ftinher  dlreetiaos,  &C.  6;  petUiona,  70  ;  i^pealH  S4» 
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Hilary  Term  1828,  the  account  was  as  follows:— Pleas,  &c.  VJ\ 
appeals,  &c.  69 ;  original  causes  (V.  C),  351 ;  further  directions, 
&c.  158 ;  causes  at  the  rolls,  230.  And  of  bankrupt  petitions, 
there  were  standing  on  the 'first  day  of  Hilanr  Term  1827,  before 
the  Lord  Chancellor,  90;  before  the  Vice  Chancellor,  217;  and 
on  the  first  day  of  Hilary  Term  1828,  before  the  Lord  Chan- 
cellor, 32;  before  the  Vice  Chancellor,  258;  bemg,  on  the  totol 
amount  of  business,  an  actual  diminution^  dthough  only  to  a 
small  amount ;  but  that  diminution,  effected  durmg  a  period  (not- 
withstanding the  ill-judged  gasconades  of  Messrs.  Brougham  and 
Scarlett)  eminently  unfavourable  to  the  dispatch  of  business,  on 
account  of  the  inexperience  of  a  Lord  Chancellor  new  to  his  court, 
and  the  removal  of  the  most  eflective  of  our  equity  judges  from  the 
court  in  which  he  had  been  accustomed  to  preside  with  so  much 
benefit  to  the  public,  to  one  the  sittings  in  which  are  only  half  as 
long,  and  his  powers  of  dispatch  consequently  limited  in  propor- 
tion, his  former  place,  moreover,  being  occupied  by  two  successive 
judges,  the  first,  the  verv  antipode  to  his  predecessor  in  respect 
of  tnat  important  judicial  quality,  the  second,  one  whose  merits, 
though  it  would  be  unfair  to  pronounce  upon  them  definitively 
after  so  short  a  trial,  yet  whose  warmest  fliends  cannot  pretend  to 
place  upon  a  footing  of  equal  comparison. 

We  next  proceed  to  take  a  different  view  of  the  question,  but 
one  which  we  cannot  think  calculated,  any  more  than  the  pre- 
ceding, to  justify  Mr.  Cooper^s  conclusion.  The  number  of 
causes,  further  directions,  &c.,  disposed  of  by  the  Master  of  the 
Rolls  and  Vice-Chancellor,  in  1825,  amounted  to  1082;  in  1827 
it  had  fallen  off  to  887 — '»  considerable  diminution.  The  number 
of  bankrupt  petitions  standing  for  hearing  before  the  Vice-Chan- 
cellor, in  Hikry  term,  1826,  was  131 ;  in  Hilary  term,  1827,  217 ; 
in  Hilary  term,  1828, 256 — ^a  still  more  considerable  augmentation ; 
while,  on  the  other  hand,  the  clearing  oft*  of  appeals  and  bank- 
rupt petitions  before  the  Lord  Chancellor,  since  Lord  Lyndhurst's 
appointment,  has  more  than  compensated  for  the  increased  incum* 
brances  of  the  other  branches  of  the  Court ;  and  it  would  be  most 
unjust  to  the  Master  of  the  Rolls  not  to  add  that  no  part  of  that 
.  increase  is  attributable  to  him,  or  originating  in  his  department. 
To  conclude,  it  appears^  that,  of  the  various  matters  standing  at 
the  head  of  the  Vice-Chaxlcellor^s  paper  to  be  heard  the  .first  day 
pf  Hilary  term,  1828,  the  original  causes  were  set  down  previously 
to  Easter  term,  1826,  the  further  directions  and  excc{)tions  pre- 
viously to  Trinity  term,  1826,  and  the  bankrupt  petitions  some- 
what more  than  a  twelvemonth, — an  arrear  which,  unquestionablv, 
ought  not  to  be  suffered  to  subsist ;  of  which  the  suitors  of  tne 
Court  have  an  indisputable  riglit  to  complain ;  and  which  impe- 
riously demands  that  some  measures  b^  taken  to  reduce  it  to  a 
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Feasonable  and  wholesome  arerage,  which  we  should  be  disposed 
to  fix  at  the  distance  of  a  single  tenn^  instead  of  six  or  seren^ 
thinking  that  the  requisitions  of  public  justice  would-be  sufficiently 
answered  by  a  system  providing  that  every  cause  or  other  matter 
be  heard  in  the  term  following  that  in  which  it  is  set  down  for 
hearing.  Still,  if  it  be  shown  (as  appears  from  t|ie  preceding 
statements  to  be  the  case)  that  this  arrear,  culpable  though  it"  may 
be,  is  not^  nor  has  during  the  average  of  a  great  nwnber  of  years 
been  on  the  increase,  we  cannot  help  thinking,  that'  ^t^-  Cooper  is 
as  far  as  ever  from  having  established  his  jproppdtioA ;  and  that, 
from  any  thing  at  least  that  appears  by  the  nuznericflJ  results  he 
has  given  us,  a  temporary  commission  of  du^ratioh  sufficient  to 
reduce  the  arrear  of  causes  to  a  year,  or  a  year  and  a  half,  below 
its  present  amount,  would  perform  all  that  is  as  yet  proved  to  be 
wanting. 

Still  keeping  in  mind  the  numetical  results  above  given,  let  us 
now  proceed  to  consider  that  part  of  Mr.'  Cooper's  treatise — ^per- 
haps the  most  practically  useM  portion  of  it — in  which  he  under- 
takes to  lay  before  his  readers  ^*  some  account  of  the  proceedings 
in  a  common  Chancery  suit,  and  the  probable  time  of  its  dura- 
tion ^-«a  species  of  information  in  which  the  members  of  the  House 
of  Commons,  even  those  who  belong  to  the  legal  profession,  and 
who  ought  to  illuminate  the  rest  on  such  a  subject,  have  hitherto 
shown  themselves  to  be  either  lamentably  ignorant,  or  culpably 
remiss  and  indifferent. 

"  Every  practitioner  knows,"  he  says,  "  that,  in  the  present 
state  of  the  court,  a  common  suit  by  legatees,  or  creditors,  cannot 
be  terminated  in  less  than  five  years,  even  supposing  its  duration 
be  not  prolonged  by  exceptions  to  the  Master  s  report,  or  appeals 
from  interlocutory  or  final  orders.''  This  observation,  as  he  very 
properly  subjoins  in  a  note,  does  not  extend  to  cases  in  which, 
there  being  no  disputed  points  awaiting  the  Court's  decision,  and 
both  parties  being  equally  desirous  of  expedition,  the  practice  of 
the  Court  admits  of  their  being  set  down  as,  what  are  technically 
called  consent  J  or  ahort  causes ;  under  the  one  or  the  other  of  whicn 
descriptions  it  is  not  only  very  possible,  but  of  every  day's 
occurrence,  that  a  cause  may  be  heard,  and  finally  disposed  of, 
within  a  few  weeks,  or  even  days,  of  the  bill  being  put  upon  the 
file.  But,  in  all  considerations  respecting  the  principles  and  prac- 
tice of  the  Court,  as  a  tribunal  for  the  settlement  of  matters  in 
litigation^  these  excepted  cases  must  be  wholly  left  out  of  the 
question,  as  they  belong,  not  to  the  judicial,  but  the  administra- 
tive department  of  equitable  jurisdiction,  and  partake  no  more  of 
the  nature  ofsuiis,  in  the  general  acceptation  of  the  phrase,  than 
a  fine  and  recovery,  or  any  other  form  of  conveyance,  m  which  the 
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Jktimi  of  a  suit  is  resorted  to  for  the  purpose  of  vesting  an  undis- 
puted right. 

The  way  being  thus  cleared  to  a  right  understanding  of  the 
subject,  otherwise  liable  to  gross  misapprehension,  Mr.  Cooper 
next  proceeds  to  take  one  of  the  most  common  suits  instituted  in 
the  Court  of  Chancery — '^  a  suit  against  executors,  the  object  of 
which  is  to  recover  legacies,  or  enforce  the  payment  of  debts.'" — 
^^  In  about  a  year  after  the  filing  of  the  bill,  he  says  (but  this  is 
to  suppose  a  very  unusual  abstinence  on  the  part  of  the  defendant 
from  having  recourse  to  any  of  the  various  modes  allowed  by  the 
ordinaf]^  practice  of  the  court  for  delaying  its  progress),  ^^  the 
Ca.ase  will  be  ready  to  be  heard,  and  it  is  then  set  aown  for  hearing 
before  the  Vice-Cnancellor.  Eighteen  months'"  (and  this  again  is 
short  allowance  for  the  arrear  at  present  subsisting)  ^^  must  expire 
before  the  Vice-Chanccllor  has  disposed  of  the  prior  business  on  the 
list,  and  its  turn  to  be  heard  comes,  and  tlien,  two  years  and  a  half 
after  the  commencement  of  the  suit,  a  decree  is  made,  directing 
one  of  the  Masters  to  take  an  account  of  the  executor's  receipts  ana. 
avments,  in  order  to  see  whetlier  there  are  assets  to  pay  all  the 
ebts  and  legacies.  At  the  end  of  twelve  months,  the  Master  has 
taken  the  accounts,  and  makes  his  report ; "  and  then,  if  it  has  not 
been  done  sooner,  the  executor,  upon  application  of  the  plaintifF^ 
is  ordered  to  pav  into  court  the  balance  found,  or  admitted,  to  be 
due  from  him ;  but  which,  when  paid  in,  cannot  be  finally  disposed 
of  till  after  the  cause  has  been  again  set  down  and  heard  upon 
what  is  technically  called  ^*  further  directions" — another  eighteen 
months'  interval, — ^fortunate,  and  unusually  so,  if  the  order  then 
made  is  final ;  it  being  more  commonly  the  case  that,  even  after 
the  accounts  taken,  the  cause  is  not  yet  ripe  for  an  ultimate  deci- 
sion, but  is  doomed  to  abide  the  result  of  a  second  reference,  and 
a  third  eighteen  months'  interval  before  it  can  again  be  brought  to 
a  hearing.  To  complete  the  picture,  each  report  of  the  Master 
may  be  excepted  to ;  every  set  of  exceptions  taken  must  involve 
another  period  of  eighteen  months'  delay  ?  and  every  st(^e  of  the 
proceedings,  exceptions  and  all,  may  be  made  the  subject  of  a  re- 
ncaring,  or  an  appeal,  tying  up  the  plaintift*  during  as  many  suc- 
cessive periods  measured  by  the  state  of  arrears  in  the  couirt  in 
which  the  appeal  is  laid,  or  the  rehearing  demanded. 

''  During  all  this  time^  the  suit  is  liable  to  the  delays  occasioned  hy 
the  death,  bahkruptcy,  insolvencyj  &c.  of  some  of  the  parties;  new  and 
imexpected  points  arise ;  cross  or  supplemental  suits  are  frequently  ren- 
dered necessary ;  the  pkadines  increase  in  bulk  with  the  lapse  of  time  ; 
and  a  cause,  which,  if  heard  when  first  ^t  down^  might  have  been 
disposed  of  at  a  tiifling  cxpencc,  swallows  up  a  large  portion  of  the 
estate^  for  the  administration  of  which  it  was  instituted. 
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"  It  is  evident  from  this  statement  that  if  the  phdiitifis  use  the  ut- 
most diligence  in  the  prosecution  of  their  suit ;  if  the  defendants  he  not 
particularly  litimous ;  if  there  he  no  exceptions,  no  appeal,  still  great 
delay  is  unavddahle,  and  thai  delay  is  with  the  Court,  and  not  with 
the  parties ;  the  cause,  at  two  different  stages  of  it^  heing  inscrihed  on 
the  list  for  hearing  during  a  period  of  eighteen  months,  waiting  its 
turn  to  he  heard ;  and  in  this  manner  three  years  are  altogether  lost. 

''  I  am  taking,  however,  a  very  favourable  view  of  even  a  common 
Chancery  suit,  for  the  payment  of  a  few  wretched  creditors  and  lega- 
tees, without  exception  or  appeal,  when  I  assume  they  will  receive 
their  debts  at  the  end  of  five  years,  upon  the  suit  coming  on  for  the 
first  time  on  further  directions.  From  various  causes,  which  it  is  not 
here  necessary  to  explain,  it  seldom  happens  that  the  Court  finds  itself 
in  a  condition  to  divide  the  fund  without  directing  a  second  reference 
to  the  Master,  to  take  some  additional  accounts,  to  make  some  further 
inquiries,  to  convert  into  money  certain  property  still  left  unsold,  &c. 
Take,  for  instance,  the  common  case  of  debts  or  legacies  charged  upon 
real  estate,  in  case  of  *the  personal  beine  insufficient  to  satiny  them. 
The  Court  but  rarely  does  or  can  direct  the  real  estate  to  be  sold,  until 
the  Master  reports  there  is  a  deficiency  of  the  personal  estate.  There 
must,  therefore,  be  a  second  reference  to  the  Master,  to  carry  on  the 
accounts,  to  sell  the  real  estate,  &c ;  he  must  make  a  second  report ; 
the  cause  must  be  a  second  time  set  down  on  further  directions ;  it  must 
wait  a  third  period  of  eighteen  months  before  its  turn  to  be  heard 
arrives,  and  all  the  proceedings  in  this  third  stage  may  be  delayed  and 
embarassed  by  the  same  events  or  incidents  as  in  the  two  former 
stages. 

"It  must  not  be  forgotten,  that  during  all  this  time  the  widow 
and  children  of  the  testator,  who  I  will  suppose  to  be  his  residuary 
l^tees,  are  kept  out  of  the  enjoyment  of  the  property  which  the  tes- 
tator intended  should  produce  to  them  an  immediate  income.  The 
zeaidnary  legatees  cannot  touch  a  sixpence  until  all  the  prior  charges  of 
debts  and  legacies  are  actually  paid,  unless,  by  some  amicable  arrange- 
ment between  the  parties,  the  Court  can  ascertain,  at  an  earlier  period 
of  the  cause,  that  there  are  funds  sufficient  to  pay  all  the  debts  and 
legacies,  and  the  costs  of  the  suit. 

*'  Legatees  of  particular  sums  of  Inoney  are  not  in  a  much  better 
situation  than  legatees  of  a  portion  of  the  income,  as  the  creditors  must 
c^  course  be  satisfied  before  the  legacies  can  be  paid.  A  daughter,  to 
whom  a  testator  leaves  a  legacy  of  10,000/.  for  her  fortune,  charged 
upon  his  real  estate,  must  wait  eight  years  before  she  can  receive 
interest  or  principal,  and  during  more  than  half  this  time  the  cause 
remains  on  the  lists  of  the  ^^ce-Chancellor,  waiting  its  turn  to  be 
heard." 

It  is  impossible  either  not  to  admit  the  full  force  of  these  con- 
clusions, or  not  to  give  Mr.  Cooper  the  praise  of  having  stated 
he  simple  truth,  without  exaggeration  and  without  embellish- 
nent.  Hence  aiso  it  becomes  manifest,  thdt  the  original  delay — 
*all  it  eighteen  months,  or  two  years — ^between  the  setting  do^n 
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and  hearing  of  a  cause,  is  doubled,  trebled,  or  quadrupled, 
according  to  the  number  of  times  that  a  reference  is  directed  to 
the  Master,  a  report  excepted  to,  or  a  decree  or  order  appealed 
firom.  Still,  so  far  as  regards  the  power  of  the  Court  to  keep 
under  or  subdue  its  arrears,  the  question  remains  unaltered.  So 
long  as  the  existing  arrear  has  remained  stationary,  so  long  is  it 
manifest  that  the  Covat  might,  supposing  no  arrear  to  exist  at  the 
commencement,  hare  disnosed  of  all  its  business  as  fast  as  it 
accrued:  and  it  follows  tnat  any  measure  sufficiently  efficacious 
to  get  rid  of  that  arrear,  and  place  the  Court  in  the  situation  of 
hearing  every  cause  as  soon  as  it  is  set  down,  would  operate  not 
only  on  the  ori^al  hearing,  but  on  every  successive  stage  of  the 
suit,  and  leave  it  answerable  for  no  other  delays  than  those  which 
its  own  authorised  and  estabhshed  system  of  practice  necessarily 
engenders. 

Let  it  not  be  for  a  moment  supposed  that,  in  presuming  to 
throw  some  doubt  on  the  correctness  of  Mr.  Cooper^s  conclus&ns, 
and  still  more  to  question  the  soundness  of  his  general  views  as  to 
the  nature  of  the  reform  which  the  pesent  state  of  the  Court 
of  Chancery  demands,  we  differ  from  him  in  an  iota  as  to  the 
fundamental  article  of  faith  which  exhibits  the  delay  and  expence 
attendant  on  its  proceedings,  as  amounting  literally  to  that  which 
Mr.  Cooper  has  pronounced  them  to  be,  a  denial  of  justice. 
It  is  a  fact,  however,  incapable  of  direct  proof,  at  the  same  time 
that  it  is  palnable  to  every  honest  conviction.  The  delay  may  be 
calculatedy  tne  expence  may  be  computed,  to  a  nicety ;  but  who 
can  ascertain  the  number  of  just  claims  despairingly  abandoned, 
or  injuriously  comjiromised,  in  order  to  avoid  the  fearful  extremity 
of  a  Chancery  suit?  Who  can  estimate  the  proportion  of  suits 
actually  commenced,  and  then  suffered  to  die  from  the  exhaustion 
of  the  funds  requisite  to  cany  them  to  a  state  of  maturity? 
None  can  do  this;  and  yet  there  is  no  man,  who  has  pac- 
tised  ever  so  little  a  time  in  the  Court — ^no  solicitor,  especially, 
but  can  produce  one  or  more* instances,  from  the  stores  of  his 
own  experience,  confirmatory  of  the  proposition.  Since  17^5, 
the  population  of  the  country,  its  wealth,  and  its  commerce, 
have  increased  in  a  most  rapid  progression;  yet,  as  we  have 
already  seen,  the  businei^  of  the  Court  of  Chancery  has  remamed 
stationary  in  amount,  or  rather,  having  considerably  fallen  off 
during  part  of  the  interval,  had  gradually  risen  again,  from  the 
time  of  the  institution  of  a  Vice-Chancellor  until  the  year  1824; 
since  which,  according  to  the  best  information  we  have  been 
able  to  obtain,  it  has  again  sensibly  diminished,  and  may  be  now 
considered  as  at  ah  ebb  consideranly  below  its  standard  in  the 
time  .of  Lord  Hardwicke.  These  fluctuations  may,  perhaps,  be 
accounted  for  by  accidental  causes,  not  affecting  the  pnncipal 
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question.  The  problem  to  be  determined  is,  what  becomes  of  the 
great  surplus  mass  of  private  equitable  interests,  arising  out  of 
the  enlarged  and  comphcated  state  of  our  present  social  relations, 
over  and  above  the  amount  at  which  they  had  arrived  towards  the 
middle  of  the  last  century  ?  Abandoned,  we  repeat — ^renounced, 
or  compromised,  from  a  dread  of  the  proceedings  necessary  to 
their  protection  or  establishment.  No  series  of  facts,  no  deduction 
drawn  from  numerab,  is  wanting  to  our  conviction  of  this  unde- 
niable truth.  Nevertheless,  for  the  sake  of  the  multitude,  whom 
nothing  short  of  positive  arithmetical  demonstration  will  satisfy, 
it  were  to  be  wished  that  some  one  i]|ualified  for  the  task  would  be 
at  the  pains  to  collect  instances,  which  the  archives  of  any  great 
solicitor's  office  would  abundantly  furnish,  and  which,  to  the 
honour  of  that  branch  of  the  profession,  there  are  many  solicitors 
who  would  eagerly  furnish,  for  the  information  of  the  public  on  a 
point  of  such  deep  and  extensive  national  importance.  We  would 
not  either  speak  or  think  disparagingly  of  the  bar,  and  nothing 
is  farther  from  our  intention  than  to  msdtute  an  invidious  com- 
parison ;  but  the  experience  of  one  honest  and  well-informed 
solicitor  in  extensive  business  is,  on  such  a  subject,  worth  more 
than  that  of  all  the  advocates  in  Westminster  Hall  collected 
together.  The  barrister,  especially. when  he  has  obtained  a  lead 
in  his  court,  rarely,  if  ever,  sees  nis  principal  client,,  and  knows 
nothing  of  his  case  but  from  the  brief  laid  before  him.  His 
time  and  thoughts  absorbed  in  one  only  object  of  pursuit,  he 
is  as  little  qusdified  for  discussing  or  even  comprehending  the 
real  interests  of  the  public,  as  the  chemist  in  his  laboratory,  or 
the  mathematician  amidst  his  triangles,  (c)  >fothing  is  to  be  hoped 
from  commission  upon  commission  so  constituted,  except  to  the 
extent  in  which  tne  members  of  it  may  be  honourably  and 
liberally  disposed  to  collect  information  from  the  right  sources, 
and  to  put  the  pubUc  in  possession  of  the  full  and  unreserved 
product  of  properly  directed  inquiries.  Even  properly  to  direct 
their  inquiries  is,  however,  a  merit  of  no  easy  acouirement, 
and  least  to  be  expected  from  those   whose  minds  nave  long 


(c)  Wa  would  noi  be  nndcntood  u  meaning  to  ca«t  the  iGgntest  shade  of  diipange- 
mcDt'bx  these  or  any  other  tff  our  ohterratione  on  the  individnala  comixwuig  the  two 
leoortly  appoiDled  eomiuiaooDe.  On  the  oontrarjF^^e  think  that,  eonndering  the  prin* 
ciple  df  lelectioD  now  puUiclj  avowed  by  the  Minister, — (we  allude  to  Mr.  Peel*s 
apeeeh  of  Aa  26th  of  June,)  he  oould  not  well  have  stumbled  upon  a  more  fortunate 
cnokt  thab  he  aopears  to  haye  done  in  both  instances.  But  to  appoint  men  to  the  hi§^ 
oiliea  of  reforming  the  laws  heeauae  they  have  never  either  ezpreased,  or  are  known  or 
bdievcd  to  have  formed,  any  objection  at  all  unon  the  subject ;  and  again  ieeetwe ,  so 
tu  ftom  showing  thensdvee  ambitious  of  so  iiononrabb%  a  function,  they  never  cva 
dicamcd  of  ica  being  conferred  upon  them,  is  a  refinement  in  pcditical  sdcnce  iHcrved 
for  tibia  am  of  bianVpaper  systems. 
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been  cramped  by  the  shackles  of  practice.  It  is  only  in  pro-. 
portion  as  men  are  known  to  be  free,  and  emancipated  from 
the  influence  of  professional  habits,  that  they  can  be  more  or 
less  fit  for  the  great  duty  of  examining  into  and  redressing  the 
abuses  of  a  system  which  is  become  a  second  nature  to  the  mass 
of  practitioners.  Faith,  hope,  and  charity,  must  be  ^^in  them 
ana  abounding :"" — ^Faith  in  the  possibility  of  improvement;  Hope 
in  the  measures  which  mzy  suff^est  themselves  for  its  accomplisn- 
ment ;  Charity,  not  only  in  a  lively  sense  of  the  evils  which  they 
are  called  on  to  avert  or  dissipate,  but  in  its  wider  signification  of 
candour  towards  the  honest  advocates  of  plans  opposed  to  their 
own,  and  patient  endurance  of  the  delays  occasionea  by  the  well- 
meant  though  mis-directed  cautions  of  more  sluggbh  or  timorous 
dispositions.  They  must  be  zealous  in  the  good  work  to  the  extent 
of  sacrificing  everv  minor  object  to  the  pursuit  of  it ;  and  endued 
with  firmness  and  temper  sufficient  to  render  them  impassive  to 
the  sneers  of  a  cold-blooded  but  fashionable  scejpticism.  They 
must  have  virtue  not  to  be  moved  by  a  wink  of  the  eye,  or  a 
shrug  of  the  shoulder ;  and,  if  any  one  among  them  be  deficient 
in  these  indispensable  quaUfications — ^if  any  one  doubt  from  the 
force  of  habit,  or  draw  back  from  selfishness  or  timidity,  or  desert 
from  the  fear  of  ridicule — ^it  is  all  over  with  the  cause  of  reform, 
and  the  evils  proposed  to  be  remedied  become  only  the  more  in- 
veteratcly  fixed  from  the  failure.  Perhaps  some  miserable  half 
measures,  some  specious  shews  of  amendment — ^possibly  even 
some  real  palliatives,  but  of  confined  and  merely  temporary  effi- 
cacy, may  be  resorted  to,  and  serve  the  purpose  of  lulling  the 
timorous  conscience,  and  diverting  the  current  of  public  expecta- 
tion from  the  channel  of  the  substantial  grievance;  while  those 
who  unite  good  will  to  the  cause  of  reform,  with  the  active  desire 
to  promote  and  a  true  understanding  of  the  means  of  efllecting  it, 
will  only  have  to  deplore  a  fresh  frustration  of  their  hopes,  and 
an  indefinite  postponement  of  the  day  (which,  nevertheless,  must 
sooner  or  later  arrive)  for  their  accomplishment. 

Of  such  a  description  as  that  now  hinted  would,  we  are  per- 
suaded, be  the  plan  for  reform  in  the  Court  of  Chancery  proposed 
by  Mr.  Cooper,  or,  indeed,  any  plan  having  for  its  object  a  mere 
increase  of  the  judicial  Establishment  unaccompanied  by  a  sys- 
tematic reform  of  the  procedure  and  practice,  as  well  as  of  tiie 
doctrine  and  principles  of  ^  the  Court.  The  subjugation  of  the 
existing  arrear  may  suffice  to  afibrd  a  breathing  space  for  the 
upholders  of  every  abuse  inherent  in  the  system ;  it  may  occasion 
even  a  temporary  influx  of  business,  hitherto  withheld  by  a  dread 
of  the  delays  of  which  that  arrear  proves  a  component,  altnough  by 
no  means  the  principal  part;  but  the  expences,  the  vexation,  the 
oppression,  the  ^^  denial  of  justice,^  will  remain  uncoirected,  and 
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almofit  undiminished ;  and  that  foulest  of  all  imputati(»iB  which 
can  attach  itself  to  any  system  of  laws,  namely,  the  means  which 
it  affords  to  the  wealthy  or  profligate  of  extorting  the  submis. 
sion,  or  enforcing  the  acquiescence  of  a  less  fortunate  or  less  daring 
adversary,  will  be  rivetted  on  the  institution. 

<'  For  great  estates  and  great  fortunes  there  is  no  security  so 
sood,  no  trustee  so  safe,  as  the  Court  of  Chancery ;  but,  to  httle 
fortunes,  it  is  ruin.^  This  is  the  remark  made  by  a  most  intelli- 
gent and  respectable  member  of  that  branch  of  the  profession  to 
which  we  have  already  alluded  as  possessing  the  best  sources  of 
information  on  the  subject  (Mr.  John  Forster),  in  his  eyidence 
before  the  Chancery  Commissioners;  and  be  it  remembered  that  he 
applies  this  remark  to  family  causes — ^those  which  are  set  down  for 
hearing,  and  disposed  of  by  consent  with  the  least  possible  delay, 
and  wUch  are,  therefore,  not  liable  to  be  affected  by  the  arrear  of 
general  business,  or  susceptible  of  benefit  from  any  cnange  directed 
to  that  single  object.  Mr.  Cooper,  therefore,  in  our  estimate, 
takes  a  mistaken  view  of  the  subject,  when  he  asserts  that  the 
promul^tion  of  new  orders  for  regulating  the  practice  of  the  Court 
18  not  the  way  to  afford  relief  to  the  suitor.  The  Chancery  Com- 
missioners, on  the  other  hand,  were  neht  in  the  principle  which 
led  them  to  attempt  the  correction  of  defects  of  procedure  ancl 
practice,  however  far  short  they  may  be  of  having  arrived  at  the 
root  of  the  evil,  which  lies  much  deeper,  although  in  the  same 
direction,  with  that  which  their  efforts  have  taken,  (d) 

Still,  in  advocating  the  necessity  of  reforming  the  system  of  our 
laws,  we  are  not  insensible  to  that  part  of  the  evil  which  arises 
from  the  defects  of  our  judicial  organization— defects,  however. 


id)  Thcte  Commissionen  have  reaioii  to  oomplaiii  of  unfair  play  in  the  manner 
of  dcding  with  their  suggestiona,  which  were  never  proposed  by  them  (if  we  may  judge 
fivm  the  hmgoage  of  their  report)  to  be  carried  into  eiSect  otherwise  than  stmultaneooibr, 
and  in  the  rorm  of  a  distinct  code  of  procedure.  The  authority  of  Parliament  ougjht 
certainly  to  have  been  obtained,  as  a  sanction  to  the  entire  measure ;  and,  if  any  paUry 
difficQlties,  on  the  ground  of  expence,  and  as  iuTolving  the  wretched  question  of  oompen. 
■atkmsf  interrened  to  prerent  such  an  amngement,  it  should  haye  been  a  reason  for 
poatponing  the  whole,  or  for  referring  it  back  to  the  same  CommiaBioners  to  review 

"     *'         '  '  '       ■'     I  to  the 

present  seems 
ave  declared 

Aeoiselfcs  decidedly  against  it,  as  odculated  to  deceive  the  public  by  a  show  of  relief 
wfaidi  it  is  by  no  means  mlnilatfd  to  confer.  By  far  the  most  valuable  of  the  pro- 
pnaitiona  annexed  to  the  report  have  thus  been  converted  into  a  sort  of  waiA  or  estrays, 
tt>  be  appropriated  by  the  first  fortunate  finder;  and,  in  this  age  of  '<  Icgishuive 
pniikocy,'*---(th0  pluase  is  not  ours,  but  we  adopt  it  as  happilv  appropriate,)  we 
■haU  not  be  surpmed  at  seeing  many  of  them  pass  current,  without  any  suspicion 
about  their  trae  origin,  under  Uw  patronage  of  some  learned  member,  whoae  patriotic 
dread  of  innovation  ^vet  way  to  the  pride  of  being  himself  the  reputed  author  of  the 
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not  of  mere  power  in  the  machinery,  biit  of  its  very  construction ; 
and  to  be  remedied  not  by  the  mere  addition  of  one  or  two  horses 
to  the  wheel,  but  by  a  different  adaptation  of  the  springs  and 
resources  abready  existing.  We  shau  be  accused  Iby  a  certain 
class  of  readers  of  suffering  ourseWes  to  be  led  away  by  visionary 
theorists  when  we  assert  our  conviction  that  the  distance  of  this 
formidable  tribunal  f^m  so  Ia:rge  a  portion  of  its  unwilling  suitors 
operates  as  a  denial  of  justice  still  more  frequent  and  peremptory 
than  the  delay  consequent  upon  the  present  state  of  its  arrear  €i 
deci8ions.(«) 

The  proposal  of  district  courts  having  e(]|ual  and  concurrent 
jurisdiction  over  all  matters  of  law  and  equity,  and  sufficiently 
numerous  to  correspcfnd  with,  or  even  approximate,  Mr.  Ben- 
tham'^s  notion  of  the  indispensable  reouisition  of  justice,  (/)  bears 
undoubtedly  on  the  face  of  it  sometning  startling  to  the  concep- 
tions of  those  who  have  been  accustomed  to  re^rd  the  four  courts 
of  Westminster  as  constitutionally  invested  with  the  entire  mono- 
poly  of  that  venerable^  but  now  rather  ornamental  than  useful, 
commodity.  But  it  may  perhaps  pave  the  way  to  a  somewhat 
more  favourable  reception  of  such  a  proposal  to  demonstrate  the 
utter  fallacy  and  groundlessness  of  the  popular  notion.  France, 
with  whose  recentiy-organised  institutions,  it  is  more  usual,  as 
well  as  more  practioilly  convenient,  to  compare  our  own  than  with 
those  of  any  other  age  or  nation,  enjoys  her  360  Tribunatuv  de 
Premierig  Itustance^  and  has  27  Courts  of  Appeid,  denominated 
Cours  RoytUeSf  dispersed  all  over  the  country,  with  one  supreme 
central  court  of  cassation  for  the  decision  of  appeals  (on  points  of 
law  only)  and  for  the  preservation  of  uniformity  of  decision.  The 
great  uult  of  this  system  consists  in  the  inordinate  number  of 
judges,  the  Cours  ae  Premiere  Instance  havinsr  on  an  average 
five,  and  the  Cours  Royales  twenty  judges  eacn,  and  the  con- 
Sequent  insufficiency  of  their  salaries  to  support  a  respectable 
rank  in  society,  tooether  with  the  character  for  independenee 
and  integrity,  which  is  the  securest  bulwark  of  justice.  Mr. 
Bentham  has  long  since  demoiistrated,  on  grounds  which  we  think 
incapable  of  being  shaken,  the  inexpediency  of  a  plurality  of 
judges  for  each  separate  tribunal ;  and,  allowing  to  each  its  ad- 
joifUf  or  substitute,  for  the  transaction  of  businesif  merely  minia- 


(0  *\  Si  Iflt  tiibaOMix  M»t  trop  Oolgiiifl  de  cedx  (pit  en  ont  bemlM,  U  64/pam  pan 


•*y  xendra  mi.undemi  deJutiUe  reUtiTemcut  k  cdui  qui  ne  peut  pM  Im  topporler,  ct 
perte  de  tempe  eit  une  d^pcoae  pour  oenx  qui  TiTcnt  de  leiir  trft?wL'*— Bcatlia 
^  De  rOr^uiUtion  Jndidaire,"  &c  p.  1 7- 

if)  We  icfec  to  th^  ^edius  of  ten  or  twdte  milee,  or  a  modenrte  day's  joatticf  9m 
loot,  gomii  and  romin^,  ai  the  distnee  he  intecriCee  Dor  tradng  the  boundaries  off 
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teiial,  and  for  the  supply  oFoccasioiiil  absences,  or  otber  camea  of 
incapacitation  of  the  principal,  it  follows  that,  if  this  principle  iTeiV 
adopted^  800  or  1,000  Judges  would  aoffioe  for  all  the  puzpoaea  of 
the  now  oTer|prown  and  imwieldy  establishment. 

Now,  it  is  impossible  to  reflect  for  a  moment  and  not  to  see  how 
absurd  is  the  notion  that  our  twelve  English  judges,  distributed 
over  three  supreme  courts,  and  sitdnff  feur  togetnet  in  cadi  cf 
them,  actuaU]^  dispose  of  die  same  rebtive  mass  of  business  that 
it  would  reouire  a  thousand  juc^es  in  France  to  get  rid  of,  allows 
ing  two  onljr  to  each  tribunal;  and,  if  we  will  take  the  pains 
to  examine  into  the  facts  of  the  case,  the  miracle  immeduuely 
vanishes;  or  rather,  another  miracle  becomes  substituted  in  die 
romn  of  the  former ;  and  that  is,  the  actual  existence  of  a  great 
ciyiliaed  and  powerful  nation,  possessing  a  judicial  establishment, 
80  extensiY(B  in  number,  and  so  burthensome  in  expence,  as  that  of 
Eiq^iand,  with  so  entire  an  absence  of  all  attempt  at  organisation 
or  system,  and  so  profound  an  i^orance  in  the  bulk  of  die  people' 
aa  to  the  means  m  justice  widun  their  reach ;  insomuch  that  the 
greater  number  of  even  well-informed  persons  amon^  us  would 
rub  their  eyes  as  iP  suddenly  awaked  out  of  a  dream,  if  told  that, 
instead  of  twelve  judges  administering  the  whole  law  of  the  land, 
with  one  supreme  and  two  inferior  judges  for  the  distribution  of 
its  equity,  we  have,  besides  these,  concentrated  in  the  same  metro- 
pdts,  ten  Masters  in  Chancery,  and  two  of  the  Exchequer; 
seventy  commissioners  of  bankrupt,  four  of  insolvents,  and  four 
of  lunatics,  all  exerdsing  more  or  less  of  judicial  functions — to 
aay  nothii^  of  the  Emeriastical  and  Aomiralty  Courts,  the 
Doehy  Court  of  Lancaster,  the  County  and  Paktine  Courts  of 
Chester,  Ely,  and  Durham,  the  Courts  of  Great  Sessions  in 
Waks,  those  of  the  two  Universities,  the  Marshidsea,  and  PahMM^ 
Courts  in  Westminster,  Ae  Lord  Mayor^s  Court,  and  that  of  the 
Shcri£fa  for  London  and  Middlesex,  over  and  above  somewhere 
about  sixty  courts  for  the  recovery  of  small  debts,  dispersed  over 
die  countrjr,  in  divers  quarters  without  any  reffard  to  the  exigenciea 
«f  population  or  distance,  (jr)  each  constituted  by  a  separate  act  of 


C^)  Then  an  eoorts  of  dut  dewriptioa  fbr  Londony  Wflttmiiistsr,  Soothwirk,'  Iht 
Tow  H aiideli,  aod*  Aa  eoan^  of  MidAaiaz ;  abo  for  Bath,  Briftol,  mimiaglwm, 
lifcipool,  Hull,  MandiaiMr,  Shaffldd,  Hatilax,  and  loine  other  places  of  eooaidoabla, 
althongli  of  Ian,  ubportaiieit  while  oihan  aoaio,  such  as  Leeds,  Norwich,  &c  are 
WKpnmdtA  with  any;  and  not  a  few  are  establiahed  in  obsane  towns  an^  viUages,  and 
ftaring  jurisdiction  orer  snail  rand  districts^  Thess  are,  upon  the  whole,  no  less  than 
tao  parUics  in  the  eonatj  of  Kant,  and  M^  or  00  in  that  of  liinooln,  induded  within 
dioir  lanaetiTa  boundaries  t  next  to  which- ikvoured  counties  eome  those  of  Middlesex^ 
Yoil^\|lllta,8vn«r«8taftrd,8alB{Ss>id^Gloaosstert  while  there  are  none  whatever  in 
BedSHd,  B«^  Beifcahiie,  Gomwall^  Cnmberland,  Dorsat,  Duiham,  Eeses,  Hereftwd, 
HontinadoB,  Ldcestsr,  Noithamberiand,  Nottingham,  Novthami^  O&ford,  Rutland, 
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Srliament,  with  jurisdiction  over  matters  to  various  amounts,  from 
>ty  shillings  to  ten  pounds,  with  privileges  and  restrictions  also 
varying  according  to  the  caprice  of  the  legislature ;  and  all,  or 
most,  ffuarded  by  saving  clauses  for  the  protection  of  the  rights  of 
borough  or  manor  courts  lying  within  the  boundaries  of  their 
several  jurisdictions.  Then  we  have  also  the  several  manor  and 
borough  courts  so  excepted,  besides  a  far  greater  number  of  others 
not  calling  for  exception,  the  Consistory  and  other  ecclesiastical 
courts  of  the  several  dioceses,  the  county  courts,  and  the  courts 
of  quarter  and  petty  sessions,  (A)  together  with  many  others,  the 
number  and  extent  of  whose  jurisdictions  it  is  impossible  to  ascer- 
tain without  much  previous  inquiry,  but  which  we  will  venture  to 
suggest  would  be  highly  deserving  the  expence  and  labour  of  a 
commission  thorougmy  to  investigate,  as  a  step  to  the  attainment 
of  a  regular  judicial  organisation. 

From  this  rude  sketch  it  should  appear,  that  the  favourite 
epithets  of  "  wild^  and  "  revolutionary  can  hardly,  with  any 
justice,  be  applied  to  a  suggestion,  having  in  view  the  reduction  ii 
this  disorderly  chaos  of  common  law  and  statutory  tribunals,  to  a 
system  more  correspondent  with  the  wants  no  less  than  with  the 
dignity  of  the  British  empire.  Neither,  in  adopting  Bentham'^s  as 
the  model  of  a  reform  so  much  needed,  would  it  l^  necessary  to 
follow  his  instructions  so  closely  as  to  reconstruct  the  map  of  the 
country  (like  Mela  Britannicus)  upon  a  plan  of  departmental  divi- 
sion. The  existing  boundaries  of  counties  mi^ht,  for  all 
purposes  of  practical  utility,  be  retained  as  the  boundaries  of  ti^e 
several  jurisdictions;  with  the  exception  of  two  or  three  of  the 
smaller  counties,  which  might  advantageously,  with  a  view  to 
this  object,  be  incorporated  with  some  of  the  adjacent  districts, 
and  with  the  further  exception,  that  the  laiger  ones  should  be 
allowed  two,  three,  or  four  tribunals  (Yorksnire  a  still  greater 
number),  in  a  sort  of  mixed  proportion  to  their  extent  and  the 
numbers  of  Aeir  respective  population.  The  places  destined  to 
be  made  die  seats  of  these  several  jurisdictions  should,  in  like 
manner,  be  selected  with  a  double  view  to  their  relative  distances 
and  importance  ;  for  it  must  not  be  forgotten  that,  to  ensure  the 


Suffi>Ik,  or  Soflsex.  Now  tinoe,  after  a  long  experience  of  their  efiecU  (die  eariieM  of 
tfaeae  AcU  of  Parliament  are  as  ancient  as  James  the  First,  although  thej  did  not 
become  numerous  until  towards  the  end  of  the  reign  of  George  the  Second),  it  is  mt* 
possible  that  the  question  respecting  their  tendency,  wh^er  beneficial  or  not,  eaa 
remain  undecided,  it  is  not  amons  the  least  strange  phsmomena  of  our  Eng^  sjstcm 
of  kgidation,  that  they  hare  not  long  since  either  become  general,  or  alto^ther  oeMed 
to  be  resorted  to, 

Qi)  The  number  of  courts  of  petty  sessions  throughout  England  and  Wales  is,  aceqird- 
ing  to  the  last  population  returns,  695;  the  number  of  actin/i  magistmtci  probably  not 
much  less  than  rour  tbouaaod. 
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first  of  judicial  requisites,  that  of  pitbliciiyj  there  must  be  a 
pubUe  ;  and  that,  to  fix  a  court  of  justice  in  the  middle  of  Salis- 
bury plain,  or  of  Dartmoor  forest,  however  necessary  in  respect  of 
geometricid  precision,  would  be  to  sacrifice  that  great  benefit  to  a 
vain  show  ot  consistency.  Besides  which,  time  itself  is  a  far  more 
valuable  and  important  commoditv  in  cities  than  in  villages,  and 
less  inconvenience  would  be  sustamed  by  a  rural  suitor  in  the  loss  of 
three  or  four  days  than  by  a  commercial  or  manufacturing  one  in  the 
sacrifice  of  as  many  hours.  The  places  of  most  trade  and  greatest 
population  in  a  county  ought  therefore  (but  still  with  some  regard 
to  distance)  to  be  preferred  for  the  judgment  seats ;  and  in  some 
few  instances,  though  but  a  few,  tms  consideration  would  lead  to 
the  desertion  of  the  existing  county  town,  and  the  transference  of 
its  judicial  honours  to  a  happier  rival.  The  ntunber  of  these  pro- 
vincial tribunals,  keepuiff  m  view  a  reasonable  degree  of  approxi- 
mation to  Bentham'^s  tneory,  may  be  calculated  at  about  one 
hundred,  dispersed  at  average  distances  of  from  ten  to  fifteen.or 
twenty  miles  asunder  all  over  the  countiy.  A  single  judge,  with 
the  occasional  aid  of  a  depu^,  should  preside  in  each,  having 
both  legal  and  equitable  jurisdiction,  and  without  restriction  as 
to  the  amount  in  value  of  the  subject  matter  of  contention,  except 
that,  for  matters  exceeding  a  certain  amount,  say  500/.,  it  might 
be  made  competent  to  either  of  the  litigating  parties  to  remiove  the 
cause,  at  its  commencement,  either  to  London  or  to  one  of  the 
greater  district  tribumds ;  which  last  might  be  from  six  to  ten  or 
twelve  in  number,  stationed  in  as  many  of  the  larfl^est  towns  in  the 
kingdom,  at  as  nearly  equal  distances,  as  may  be  found  practicable 
or  convenient.  These  should  have  concurrent  jurisdiction  with 
the  rest ;  and  to  them,  not  by  way  of  appeal,  but  (as  already 
said)  at  the  option  of  either  party,  and  in  the  first  instance,  might 
be  removed  any  cause  involvmg  the  decision  of  property  beyond  a 
fixed  amount  in  value;  perhaps,  also,  upon  the  certificate  of 
couhsel,  of  any  cause  whatever  involving  a  point  of  peculiar 
nicetv  or  importance.  The  judges  presidmg  in  these  last  courts 
should  be  elevated  above  the  others  in  point  both  of  rank  and 
emolument,  and  the  relative  importance  of  the  places  in  which 
they  are  stationed  (such  as  Birmingham,  Liverpool,  Bristol^  &c.) 
no  less  than  the  magnitude  of  the  interests  subjected  to  their  juris- 
diction, would  probably  attract  a  permanently  resident  bar  within 
their  respective  spheres ;  an  advantage  which  might  reasonably  be 
expected  to  be  wanting  in  the  minor  tribunals,  and  the  absence  of 
wmch  must  be  there  supplied,  by  permission  to  the  parties  them- 
selves, or  to  their  attomies,  to  perform  the  part  of  advocates.  How- 
ever, when  it  is  considered  that  such  a  plan  as  this  would  put  an 
end  to  the  judges^  circuits,  and  that  the  courts  of  quarter  sessions, 
as  well  as  all  coimty  and  borough  courts,   ana  others  having 
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peculiar  ^urisdictioi^  together  with  the  country  wtrt  of  the  ad- 
ministntion  of  the  bankrupt  laws,  would  be  merged  in  <»ie  rqpilar 
judicial  system,  it  is  more  than  probable  that  the  now  greatly 
over-stocked  bar  of  the  capital  would  soon  disperse  its^  over 
the  country,  and  leave  no  such  deficiency  to  be  complained 
of.  The  sdieme  thus  hastily  sketched  would  not  of  necessity 
embrace  any  change  in  the  organization  of  the  great  courts  at 
Westminster,  although  it  is  probable  that  there -also  extendve 
and  very  beneficial  alterations  would  gradually  suggest  themselvest 
and  force  their  way^to  adoption.  The  only  consequence  which 
would  at  first  follow  is,  that  the  judges,  having  no  lon^  to  go 
circuits,  would  be  enabled  to  sit  constantly  and  without  interrup- 
tion to  the  regular  discharge  of  their  dudes.  The  courts  at  West- 
minster might  exercise,  in  certain  matters,  concurrent  jurisdiction 
all  over  the  country  with  the  superior  provincial  tribunals;  but, 
from  all  alike,  there  should  be  but  one  appeal  (and  that  on 
points  of  lata  only)  to  one  supreme  central  court,  in  which 
the  Lord  Chancellor  might  be  made  to  preside;  abolishing  the 
anomalous  jurisdictions  of  the  House  of  Lords  and  of  the  coun- 
cil ;  with  authority  to  call  to  his  assistance  all  or  any  of  the 
juc^s  of  the  sujireme  courts  at  Westminster  as  he  miffht  find 
occasion.  Sup])osing  the  eccleuastical  and  maritime  juriscuctions, 
and  those  also  in  bankruptcy,  &c.  still  to  be  kept  distinct  from 
the  rest  of  the  judicial  establishments  of  the  country  (the  expe- 
diency of  which  separation  involves,  howevier,  another  question, 
and  one  of  great  moment,  although  it  might  well  be  reserved 
for  after  discussion),  the  same  supreme  cpurt  of  appeal  should 
extend  to  these  also;  but  for  mistakes  in  matters  of  fact  only, 
the  remedy  ought  to  be  by  rehearing,  not  by  appeal;  the  rehear- 
ing to  be  had  either  before  the  same  or  before  another  court  of 
concurrent  jurisdiction ;  perhaps  at  the  sole  option  of  the  party 
demanding  it 

We  are  far  from  insensible  dther  of  the  ridicule  which  attaches 
itself,  in  certain  quarters,  to  the  schemes  of  reformers,  or  of  the 
serious  difficulties  which  present  themselves  to  the  execution  <£ 
any,  even  the  moi^t  apparently  simple  and  plausible;  nor  is  it  widi 
the  smallest  hope  of  immediate  adoption  that  we  ofi^  the  visionary 
fitbric  of  our  own  contemplations  to  public  a>ttention.  Still  leas 
do  we  claim  the  merit  of  orieinality  ror  our  present  design,  die 
best  recommendation  of  whidi  consists  in  the  attempt  to  adapt, 
in  some  measure,  to  our  existing  establishments  the  most  m- 
disputable  axioms  of  Bentham^s  philosophy.  To  the  ridicule, 
which  we  know  must  accompany  the  promulgation  of  any  such 
endeavour,  we  profess  absolute  indifference.  For  the  practical 
difficulties  involved  in  it  we  have  all  due  respect,  and  are 
witting  to  admit  their  existence  to  the  fullest  extent  that  can 
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be  required  of  us,  even  in  attempting  to  obviate  the  objecdona 
resulting  from  them.  In  the  first  place,  we  are  quite  ready  to 
admit,  that  no  system  of  judicial  organisation,  of  the  nature 
above  suggested,  can  possibly  be  built  upon  the  existing  forms  of 
pocedure.  So  far,  however,  from  this  bemg  an  objection,  we  hold 
It  a  stronff  and  prevailing  argument  in  favour  of  any  plan,  that  its 
aocomj^lishment  must  necessarily  comprehend  the  resolution  into 
first  principles,  and  the  adaptation  to  the  simple  and  inexnensive 
forms  of  natural  procedure,  of  the  complicated  system  wnich  it 
is  proposed  to  re-organise.  ,  The  reform  of  our  judicial  establish- 
nient,  upon  any  plan  of  extensive  utility,  must  necessarily  go  hand 
in  hand  with  a  reparation  of  the  entire  machine;  and  it  is  our 
diief  ground  of  quarrel  with  Mr.  Cooper,*  that  his  plan  of  reform 
is  calculated  to  answer  no  other  purpose  than  that  of  greasing  the 
wheels  of  the  carriage,  and  enabling  it  to  go  a  few  mOes  further 
on  the  road,  and  must  inevitably  end  in  its  demolition,  which,  if 
too  sudden  and  violent,  will  be  to  the  neat  injury  of  the  passen- 
gers,  whose  comfort  and  safety  depend  on  a  timely  survey  of  the 
rotten  timbers,  and  a  re  construction  of  the  yet  serviceable  ma- 
terials. We  are  not  over-fond  of  metaphorical  illustrations  of  mere 
matters  of  fact ;  but  it  so  happens  that  hardly  any  one  has  yet 
written  about  law.reform  without  falling  into  that  mode  of  discus- 
sion ;  and  it  is  therefore  without  surprise  that  we  find  ourselves 
insensibly  reached  by  the  same  infection.  At  all  events,  our  old 
waggon  IS  at  least  as  good  a  simile  as  Mr.  Sugden'^s  palace,  or 
Mr.  Cooper^s  flower-ganlen :(«)  but  we  have  done  with  it,  and  pro- 
ceed shortly,  and  in  plain  prose,  to  the  consideration  of  another 
and  very  plausible  ground  of  objection  to  the  plan  of  district 
courts,  confflsting  in  the  alleged  difficulty  of  providing  fit  judges 
for  so  many  tribunals. 

We  must  here  a^in  call  Mr.  Bentham  into  the  field;  not  as 
an  auxiliary — he  might  well  disdain  so  unequal  an  office — ^but  as 
our  leader  in  the  march  of  improvement  The  difficulty,  then, 
we  allow  to  be  great,  though  we  cannot  admit  it  as  insurmounta- 
ble, even  supposing  the  system  to  remain  in  other  respects  unal- 
tered; but  reform  your  procedure  at  the  same  time  that  you 
re-organiie  your  judicial  establishment,  and  the  difficulty,  we 


'  (i)  «*  Oar  Mithor  bad  better,  perfaapi,  on  thin  ocoudon,**  mjtr  Mr.  Rentham,  ob- 
■enrfaig  Sn  SBbwfcHone'g  Cornm.  S68,  *'  bave  kept  dear  of  allegories:  he  ihould  have 
eooriderad  wbcdier  tbey  imght  not  be  retorted  on  mm  with  lome  retaliation.  He  should 
bn««  ooiMUend,  that  it  ia  not  eaacr  to  Aim  to  tun  the  Uw  ii^to  a  castle,  than  it  is  to 
Hm  iinMlnitlnni  oT  imporeriibed  eniton  to  people  it  with  harpies.  He  should  have 
I  oT  Gbooi,  to  iHioae  cnftebled  optics,  to  iHMoe  habits  of  dark  secret 
■  nhatiAa,  nothing  so  dangerous,  as  the  li^t  ofdaj.** 

Fragm.miGa9€mmenU    Pref.  p.  xudii.  Note. 

H  2 


100  Cooper's  Account  of  the  [May, 

think,  altogether  yanishes.  The  need  which  some  persons 
imagine  of  ofifering  such  inducements  of  rank  and  emolument 
as  would  tempt  a  successful  practitioner  to  condescend  to  the 
acceptance  of  the  judicial  office,  is  merely  conventional.  The 
duties  of  that  high  office  are  not  only  in  themselves  quite  distinct 
from  those  of  an  advocate,  but  of  a  nature  so  widely  difTerent — it 
may  be  said  even  opposite— that  we  should  be  almost  inclined  to 
consider  it  impossible  that  the  requisite  qualifications  for  the  per- 
formance of  each  could  co-exist  in  the  same  individual,  did  we  not 
find  that,  in  point  of  fact,  it  is  sometimes  otherwise,  and  that  ^reat 
forensic  talent  is  occasionally  accompanied  by  the  highest  judi- 
cial qualifications.  Still,  we  may  mamtain,  that,  even  under  the 
present  system,  such  instances  constitute  rather  the  exception  than 
the  rule ;  and,  if  that  system  were  remodelled,  and  a  natural  and 
reasonable  code  of  procedure  established,  it  would  soon  be  disco- 
vered that  minds  prepared  by  study,  and  disciplined  to  habits  of 
philosophical  reflection  and  combination,  are  essentially  far  better 
fitted  for  the  exercise  of  the  high  functions  now  treated  of,  than 
those  which  have  been  merely  sharpened  by  the  practice  of 
wordy  conflict,  and,  at  the  same  time  too  probably  narrowed  by 
the  inevitable  tendency  of  that  practice  to  the  generation  of  partial 
modes  of  thinking. 

To  estimate  correctly  the  force  of  objections  to  the  multiplica- 
tion of  courts  of  concurrent  jurisdiction,  consisting  in  the  alleged 
impossibility  of  providing  an  adequate  remuneration  for  so  great  a 
number  of  judges,  it  is  necessary,  first,  to  take  into  our  calculation 
the  actual  number  and  expence  of  the  several  petty  civil  and  cri- 
minal jurisdictions  which  (as  we  have  already  seen)  might  thus  be 
swept  away  and  abolished.  And,  if  still  mrther  satisfaction  be 
required  on  the  ground  of  economy,  let  the  multitude  of  ecclesias- 
tical courts  spread  over  the  country  be  thrown  into  the  scale :  (k) 


Qc)  The  retains  lately  made  to  Parliament  "  of  all  conrts  exercising  ecclesiastical 
jttrisdicdoo,  and  of  all  oourts  exerdaing  peculiar  and  exempt  jniisdictian,  in  KngJand 
and  Wales,**  present  a  list  of  no  fewer  than  267 ;  but,  althouj^  some  of  these  letmos 
exhibit  a  commendable  degree  of  precision,  others  are  very  deficient  in  pointing  oot  the 
distinction  between  the  courts  of  ordinary  and  those  of  peculiar  jurisdicUon ;  and  (what 
18  of  still  more  importance)  between  those  exercising  conteniiout  jurisdicdoo,  and  thoae 
perfonning  only  certain  administradve  functions,  with  sufiident  accuracy  to  lead  to  any 
correct  results.  One  circumstance,  howerer,  yeiy  obsenrable  is,  the  extraordfaiaiy  dia- 
proportion  in  the  number  of  these  sereral  jurisdictions  existing  in  different  diocwca,  than 
which  nothing  can  be  more  whimsical  and  capricious.  Thus,  while  the  dioceics  of  Bath 
and  Wells  reckon  twenty-aeyen ;  of  Bristol,  deren ;  of  Liicfafidd  and  CoTsntry,  thiitj- 
onei  of  Lincoln,  twenty-seren;  of  Salisbury,  fourteen;  of  London,  thirteen;  of 
Worcester,  nineteen;  of  York  forty;  those  of  St.  Asaph,  Bangor,  Llandaff,  Carlide,  hmre 
but  one  each)  and  those  of  St  David's,  Ely,  Gloucester,  Peteiboroa^,  Rodiestcr, 
Winchester,  Carlisle,  Durham,  from  two  to  four,  renectiyely.  Upon  the  whole,  these 
returns  are  extremely  instmctiye,  thou^  they  mig^t  be  usefiilly  enlarged  and  amended. 
What  member  of  Parliament  wiU  move  for  similar  retoms  of  all  oouiti  ( 
dyil  and  criminal  jurisdiction  thnmghout  the  kingdom  ? 
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transfer  to  our  few  tribunal  all  such  parts  of  these  jurisdictions  as 
do  not  relate  to  matters  of  mere  church  discipline ;  and  inquire 
if  the  expence  thus  saved  to  the  public  will  not,  in  itself^  be 
sufficient  for  the  maintenance  of  the  whole  establishment 

For  this  purpose,  we  have  next  to  ask,  what  might  be  reasonably 
demanded  as  an  adequate  remuneration  for  the  proposed  district 
judges  ?  Not,  surely,  such  as  would  be  at  all  commensurate  with 
the  salaries  of  our  present  judges,  at  Westminster — ^the  liberal 
amouiit  of  which  we  do  not  pronounce  excessive,  or  beyond  what 
is  due  to  the  dignity  of  the  judicial  office,  as  represented  in  the 
persons  of  our  first  ma^strates.  But,  reserving  thb  hi^^h  rate  of 
emolument  for  the  central  courts  of  the  metropolis,  and  allowing 
to  the  new  judges  of  the  greater  provincial  tribunals  (those  to  be 
established  at  such  places  as  Manchester,  Birmingham,  &c.)  a 
more  or  less  approximating  amount  of  salary — say,  from  2,000/.  to 
3,000/.  per  annum — ^we  see  no  reason  for  thinking  that  a  far 
smaller  rate,  varying  in  amount,  perhaps,  according  to  the  popu- 
lation or  wealth  of  the  district,  trom  600/.  to  1000/.,  would  not 
hold  out  a  sufficient  inducement  to  a  very  competent  class  of 
persons,  especially  when  united  with  the  hope  of  promotion  from 
the  lower  to  the  nigher  and  more  lucrative  places.  Not  only  a 
certain  standing  at  the  bar,  but  a  certain  length  of  constant  pro- 
fessional  attendance  in  some  of  the  superior  courts,  might  be 
made  an  indispensable  qualification ;  and,  to  render  the  office  more 
worthy  the  aim  of  an  honourable  ambition,  its  higher  gradations 
might  be  rendered  unattainable,  except  by  a  regular  course  of 
probation  in  the  inferior.  That  the  mode  of  payment  of  these, 
as  of  all  other  judicial  offices,  should  be  by  salary  only,  not  by 
fees,  is  a  point  we  consider  so  completely  settled  in  the  science  of 
legislation,  as  not  to  admit  of  argument;  and  we  believe  that 
publicity,  coupled  with  the  hope  of  advancement,  would  affi^rd  a 
sufficient  secuiity  for  the  regular  discharge  of  the  duty,  even 
without  the  aids  recommended  by  Mr.  Bentham,  to  which  we 
therefore  merely  refer,  for  the  satisfaction  of  such  as  may  still 
believe  in  the  superior  efficacy  of  the/ee-system.  One  only  other 
observation  which  occurs  on  this  subject  is,  that  the  great  q^uestion 
whether  the  public  ought  to  be  at  the  entire  expence  of  a  judicial 
establishment,  or  whether  that  expence  should,  either  in  the 
whole,  or  in  any  and  what  proportions,  be  sustained  by  the  parties 
litigant,  is  by  no  means  necessarily  involved  in  that  of  the  mode 
of  payment ;  an  observation  which  we  make,  not  for  the  purpose 
of  intimating  any  doubt  in  our  own  minds  on  that  question,  but 
to  avoid  mistake  and  consequent  prejudice. 

We  have  wandered  far  from  Mr.  Cooper,  and  now  hasten  to 
make  that  gentleman  and  our  readers  amends  by  reverting  to  the 
plan  of  his  work,  and  his  scheme  for  the  improvement  of  the  Court 
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of  Chancery,  which  we  shall  afterwaids  proceed  to  examine, 
although  at  some  risk  of  repetition. 

In  pursuing  this  course,  we  do  not  think  it  necessary  to  trace 
the  history  of  the  Court,  or  of  the  various  nroposals  for  its  amend- 
ment through  the  several  stages  into  wnicn  Mr.  Cooper  has 
divided  his  first  four  chapters ;  not,  however,  that  thej  are  with- 
out amusement,  or  even  more  valuable  instruction.  His  position, 
1^  that  it  is  not  possible  for  new  orders  to  remedy  the  great  delay 
that  occurs  in  some  branches  of  the  Court,  between  the  setting 
down  and  the  hearinff  of  causes,^  we  have  already  noticed,  and 
we  have  acknowledged  the  merit  of  that  division  of  nis  book  which 

Professes  to  ^ve  an  ^*  account  of  the  proceedings  in  a  common 
!hancery  suit,  and  the  probable  time  of  its  duration :  ^  we  have 
with  equal  freedom,  and  much  in  detail,  stated  the  grounds  on 
which  we  hold  that  he  has  failed  to  establish  his  main  conclusion, 
as  attempted  to  be  drawn  from  the  comparative  statement  of 
business  done  by  the  Court  at  different  periods.  But  we  should 
do  injustice  both  to  our  author's  ingenuity  and  to  our  own  convic- 
tions if  we  passed  over  in  silence  the  most  original,  as  well  as  (to 
our  minds  at  least)  the  most  satisfactory  part  of  his  treatise — that 
in  which  he  undertakes  to  show,  that  ^'  the  assumption  by  the 
House  of  Lords  of  the  appellate  jurisdiction  over  our  courts  of 
equity  in  the  reign  of  Charles  the  Second "  (for  it  dates  no 
higher) — ^was  neither  more  nor.  less  than  "  a  violation  of  the 
constitution;'' — a  position  which  may  be  startling  enough  to 
those  who  are  fond  of^  supporting  established  usages  on  the  ground 
of  indefinite  prescription,  but  which  he  vindicates  on  grounds 
that  must  be  pronounced  quite  irrefragable. 

'*  The  appellate  jurisdiction  at  present  exercised  by  the  Lords  is  peru 
haps  the  most  absurd  and  objectionable  ])art  of  our  judicial  system ;  and 
it  is  not  altogether  unworthy  of  observation,  that  the  most  eminent 
lawyers  this  country  ever  saw  have  considered  the  exerdse  of  such 
jurisdiction  an  infringement  of  the  constitution,  (/)  and  an  assumption 
of  an  authority  which  belonged  to  the  whole  Paniament,  of  which  the 
Lords  formed  only  a  part. 

"  The  Rolls  of  Parliament,  from  the  time  of  Edward  the  First  down 
to  the  end  of  the  reign  of  Henry  the  Fourth,  are,  as  it  is  well  known, 
full  of  judicial  proceedings ;  but,  after  that  period,  we  find  no  trace  of 
the  Parliament  having  exercised  jurisdiction  in  civil  suits  until  some 
time  after  the  accession  of  James  the  First.    During  the  early  part  of 


0)  It  is  neeesauy  to  infonn  th^  unlemrned  reader,  (if  these  psges  should  find  one,) 
that  the  whole  acoount  of  the  origin  of  the  jurisdiction  of  the  Lords  in  ^>peals  is 
abridged  from  Mr,  Hargrave*t  Prrface  to  Sir  Matthew  HaleU  Work  on  the  JuriitUe* 
tUm  of  the  Lords*  Houte,  Whererer  it  was  not  inoonvenient,  I  have  used  the  pas 
sages  of  Mr.  Hargrave^s  Work,  with  such  alteration  only  as  was  requisite  to  preserve 
a  connectiop  between  the  different  parts  of  the  statement.    {Noie  by  Mr,  Cooper.^ 
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tbat  reigiif  the  Lords  emdsed,  wiUumt  wenxjfie,  an  appellate  jurudio- 
tion  over  common  law  fuits*  but  under  the  ddesation  of  writs  of  error 
issued  hf  the  Czown^  authoruring  them  to  aSyodicate  the  particular 
case;(M)  and  it  is  remarkable  that  they  then  thought  they  had  no  power 
to  ezeidae  an  mellate  jurisdiction  over  decrees  in  Equity,  U|Nm  a 
petition  pieKnted  to  themselves ;  and  a  Committee  appointed  to  mvea- 
tuate  the  subject  rniorted  that  there  was  no  precedent  of  the  exercise 
of  jurisdiction  by  uie  Lords  over  Equity  decrees^  except  under  the 
auUiority  of  some  writ,  commission,  indorKment  of  petition,  or  other 
act  emanating  hoot  the  Crown.  Towards  the  end  of  the  reign  of  James 
tibe  Firsty  the  Lords  appear,  however,  frequently  to  have  adjudicated  be- 
tw^  pvty  and  party,  on  orij^nal  petitions  of  complaint  presented  to 
themsdvea,  where  the  matter  in  dispute  had  never  been  dismissed  before 
any  inferior  tribunal,  (a)  and  yet  they  forbore  from  assuming  upon 
such  petitions  the  right  to  examine  Equity  decrees ;  and  the  usuu  mode 
of  impu^ninff  the  Chancellor's  j  udgments  seems  to  have  been  to  procure  a 
eonmussion  nom  the  Crown,  directed  to  certain  Lords  w  judges  to  review 
them,  or  to  reverse  them  by  a  bill  brought  into  Parliament  for  that  purpose. 
In  one  case,  towards  the  dose  of  this  ragn,  a  remonstrance  was  made 
Minst  the  exercise  by  the  Lords  of  appellate  jurisdiction  over  an  Equity 
(Seder  upon  a  petition  to  themselves^  and  they  acquiesced^  in  the  validity 
of  the  objection,  and  obtained  a  commission  from  the  Crown  to  enable 
them  to  revievr  die  psrticolar  case. 

**  In  Charles  the  First's  second  Parliament,  the  House  of  Lords  acted 
in  all  icroects  as  a  Court  having  authority  to  try  original  causes  be- 
tween subject  and  subject  Sometimes  they  heard  Uie  causes  themselves, 
and  sometimes  they  selected  persons  whom  they  empowered  to  hear 
them  in  thesr  stead.  In  this  Parliament,  they  seem  first  to  have  ap- 
proadied  to  the  exercise  of  appellate  jurisdiction  over  Courts  of  Equity, 
and  actually  ordered  a  cause  to  be  ai^ed  by  counsel  at  the  bar  of  the 
House,  but  the  Parliament  was  dii^lved  before  the  cause  was  heard 
In  Charles  the  First's  fourth  Parliament,  the  Loxds  made  great  advances 
towards  establishing  in  themselves  an  original  and  appellate  jurisdiction 
in  civil  suits,  both  ecdeaiastical  and  temporal;  but  still  it  does  not 
appear  that  there  is  anurngst  the  proceedings  of  this  Parliament  a  direct 
precedent  of  ai^y  Order  made  by  the  Loras  themselves  upon  a  petition 
of  appeal  from  a  Court  of  Equity,  with  such  a  hearing  of  the  cause  as 
can  be  considered  to  amount  to  a  complete  unequivocal  exerdse  of 
equitable  appellate  jurisdiction ;  and  it  is  remarkable,  that  when  this 
Parliament  was  dissolved,  three  Inlis  for  reversing  three  different  deci- 
aions  of  the  Court  of  Chancery  were  depending  before  the  House  of 
Commons. 

"  The  first  direct  petition  from  an  Equity  decreei  and  the  first  Order 


(m)  AH  juiiidietioii  bong  other  mediatdy  or  immediately  derived  from  the  King,  no 
qacMion  has  ever  been  entertained  as  to  writs  of  error  being  strictly  oonibrmabie  with 
the  constitntioii.  In  early  times  tbey  were  brou^t  in  ftdl  Ailiament,  but  diis  course 
was  diseontinaed  many  centuries  sinoe*    (Note  ^  Mr.  Cooper  J) 

(n)  The  House  usualljr  referred  the  matter  to  particular  Lords  or  common  law 
judges,  lomecinics  to  particular  courts  of  justice.    (Note  hy  Mr,  Coopet .) 
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of  the  Loids^  revermnff  an  Eqmty  decree  upon  such  petitiont  without 
any  authority  delegated  to  them  by  the  Crown^  are  stated  by  Lcvd  Hale 
to  be  in  the  year  1640^  during  the  sitting  of  the  Long  Parliament,  in 
the  time  of  the  Commonwealth.    Lord  Rale,  if  I  recollect  right,  ob- 
serves, that  the  trouble  of  the  times  caused  parties  to  throng  to  the 
House  of  Lords  upon  all  occasions;  and  the  Lords  were  induced,  from 
the  difficulty  the  suitors  at  that  time  experienced  in  obtaining  relief  in 
the  ordinary  tribunals,  to  extend  the  exercise  of  their  jurisdiction,  both 
ori^nal  and  appellate,  beyond  all  former  limits ;  and  he  argues,  that 
Oraers  made  by  the  House,  during  a  period  of  general  anarchy,  when 
every  member  of  the  legislative  body  was  disjointed,  ought  not  to  be 
drawn  into  precedents  for  future  times ;  and,  indeed,  if  the  acts  of  the 
Long  Parliament  are  to  be  cited  as  examples,  they  would  first  prove 
that  the  Lords  had  inherent  in  them  the  privilege  of  exerdsing  the 
judicial  functions  in  almost  every  case,  and  in  the  next  place  that  the 
order  of  the  peerage  did  not  exist  as  a  component  part  of  the  legislature. 
*'  Notwithstanding,    however,    the  commotion  of    the  times,    the 
usurpation  of  original  and  appellate  jurisdiction  by  the  Lords  did  not 
pass  wholly  without  notice.     The  cases  of  Maynard  and  Lilbume  oc- 
curred 1646  and  1647,  and  gave  rise  to  a  discussion  as  to  the  extent  of 
the  judicial  authority  of  the  Lords,  and  every  lawyer  in  Westminster 
Hall  (except  Prynne,  who,  after  having  been  mainly  instrumental  in 
effecting  the  abolition  of  the  Star  Chamber,  now  with  singular  incon- 
sistency exalted  the  judicature  of  the  Lords  to  an  independence  on 
Parliament)  seemed  to  think  that  the  Lords  had  assumed  a  most  unwar- 
rantable jurisdiction,  and  wholly  inconsistent  with  the  constitution.     It 
is  worth  while  also  to  observe,  that  Fairfax,  and  the  council  of  the 
parliamentary  army,  in  August,  1647,  agreed  upon  certain  heads  of  a 
proposal  to  be  addressed  to  the  Commissioners  of  the  Parliament  residing 
with  the  army,  some  of  which  touched  this  question  of  the  Peers'  claim 
of  jurisdiction,  and  demanded  a  declaration  that  the  original  and  appellate 
jurisdiction  in  Parliament  were  in  the  Lords  and  Commons  jointly,  and 
that  the  Lords  could  not  exercise  either  jurisdiction  without  the  concur- 
rence of  the  Commons. 

"  Little  seems  to  be  known  as  to  the  judicature  in  Parliament  from 
the  abolition  of  the  regal  office  and  the  House  of  Peers  until  the  Restora- 
tion. Cromwell  appears  to  have  seen  the  absurdity  of  a  Coiut  whose 
members  were  ignorant  of  the  law  they  were  to  administer ;  and  it  is 
conjectured  that  the  ordinary  mode  of  examining  judgments  and  decrees 
of  the  Courts  of  law  and  Equity,  was  by  issuing  writs  of  errors  and 
commissions,  delegating  to  particular  persons  authority  for  that  purpose. 
The  ordinance,  however,  for  regulating  and  limiting  the  jurisdiction  of 
the  Court  of  Chancery  already  mentioned,  gave  a  very  satisfactory 
appeal  from  the  decisions  of  that  tribunal  by  granting  the  privilege  of  a 
rehearing  before  the  Lord  Chancellor  or  Lord  Keeper,  joined  by  six 
judges,  of  whom  two  were  directed  to  be  taken  out  of  each  of  the 
three  great  common  law  Courts,  and  of  whom  also  one  was  to  be  a  chief 
justice  or  chief  baron. 

«  During  the  Convention  Parliament,  the  Lords  acted  as  if  there 
were  an  ilUmited  jurisdiction,  original  and  appellate,  inherent  in  the 
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peerage^  and  they  would  not  allow  that  the  concurrenee  of  the  Lower 
Houae  was  requisite  to  give  effect  to  their  judicial  acts. 

**  The  House  of  Commons  protested  against  this  usurpation  of  exciu- 
ave  jurisdiction ;  hut  as  any  discussion  of  the  suhject  was  likely  to 
cause  a  rupture  hetween  the  two  Houses^  which  at  that  period  would 
have  heen  productive  of  consequences  most  calamitous  to  the  nation, 
the  Commissioners,  hy  the  advice  of  Sir  Matthew  Hale  and  Sir  Henea^ 
Findi  (afterwards  Lord  Nottingham),  declined  engaging  any  further  in 
the  di^te  of  judicature,  but  reserved  the  pomt  to  te  discussed  at  a 
moire  proper  season. 

**  It  was  durine  the  following  Parliament  that  the  principal  contests 
between  the  two  Houses  respecting  the  right  of  judicature  arose.  In 
the  great  case  of  Skinner  and  the  East  India  Company,  the  Lords 
claimed  the  right  to  adjudicate  between  party  and  party  in  the  first 
instance,  and  not  by  way  of  appeal.  The  votes  of  the  House  of  Com- 
mons, however,  soon  proclaimed  to  the  people  of  England  that  the 
exerdse  by  the  Lords  of  original  jurisdiction  in  civil  causes  was  an 
usurpation.  The  case  of  Skinner  and  the  East  India  Company  ended 
in  a  comprondse  between  the  two  Houses,  but  such  a  termination  of  the 
contest  was  a  blow  fatal  to  the  claim  of  the  Lords,  and  they  have  ever 
since  relinquished  the  exercise  of  original  jurisdiction  in  civU  causes. 

**  In  the  fourth  session  of  the  Long  Parliament  of  Charles  the  Second, 
a  new  quarrel  of  the  two  Houses  arose  on  another  branch  of  judicature, 
and  the  event  was  diffcKnt.  The  great  question  in  this  dispute  was 
respeeting  the  appellate  jurisdiction  exercised  by  the  Lords  over  decrees 
in  Equity,  upon  a  mere  petition  presented  to  themselves;  and  the  House 
of  Commons  came  to  a  aetermination  that  the  Lords  had  no  such  privi- 
lege as  they  claimed,  and  passed  a  Resolution  that  any  person  soUciiing, 
pUading,  or  proiecuting  any  appeal  againH  any  commoner  of  England 
before  the  House  rf  Lords,  should  he  deemed  and  taken  a  betrayer  of  the 
rights  and  liberties  of  the  people  of  England,  and  should  be  proceeded 
against  accordingly.  After  such  a  resolution,  it  may  seem  extraordinary 
that  the  Lords  have  been  left  in  quiet  possession  of  this  privilege ;  but 
the  King  siding  (o)  with  the  Commons,  the  latter  began  to  open  their 
eyes  to  the  conseauences  of  their  depriving  the  Lords  of  appellate 
jurisdiction  over  Equity,  which  would  be  a  return  of  such  jurisdiction 
to  Commissioners  named  by  the  King,  whose  decision  would  be  final, 
uidess  the  entire  Parliament  interfered  as  a  Court  of  last  resort.  The 
Commons,  therefore,  seemed  to  have  thought  that  they  had  done 
enough  for  the  public  weal  by  securing  a  victory  over  the  claim  of  the 
Lords  to  original  jurisdiction  in  civil  suits ;  and  that,  however  unfounded 
their  claim  to  appeUate  jurisdiction  over  Equity  decrees  might  be  in 
principle,  it  was  rather  an  afBdr  between  the  King  and  the  Lords  than 
between  the  Lords  and  the  Commons, — and  that  to  gain  a  victory  over 
the  Lords  on  this  point  would  be  only  to  win  a  prize  for  the  Crown, 


(o)  In  the  quarrel  as  to  the  original  jurisdiction,  the  King  had  espoubcd  tlic  part  of 
the  liords.    {Xotcbt/  Air.  Cooper.) 
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under  cucunmmw^  wbidi  made  it  hmr  nfe  fbr  tbe  oonidtatiM  fhk 


the  power  dioiild  oontinue  with  the  peerage. 

>*  The  Cwnimmi  eeem  to  haire  heoi  poiueded,  that,  in  die 


of  uneUele  juriidictioii  over  equitr  caiiM»  however  deedy  the  strict 


doctrine  of  the  Constitution  might  be  with  them,  their  ameitkm  of  it 
was  to  struggle  aninst  their  own  interest,  and  to  prefer  confidence  in 
nominees  ofuie  Qown  to  confidence  in  the  Upper  Houk;  and  conse- 
quently thust  suooesB  in  their  pursuit  would  be  to  enlaige  Uie  iplme  of 
Royal  influence  at  a  time  when,  fvom  the  ambitious  schemes  of  tha 
misguided  monardi,  the  contraction  of  the  kin^y  power  was  deenwd 
the  true  policy,  (p) 

'* '  But,'  as  tJie  learned  writer,  from  whom  the  forming  pa^  on 
the  subject  of  oiir  present  consideration,  are  eaUaciea  or  abridged, 
observes,  <  whatever  were  the  reasons  whidi  induced  the  diange  of 
disposition  in  the  Commons,  the  effect  of  the  change  was  leaving  the 
Lords  in  quiet  posaession  of  the  object,  whidi^had  been  so  warmly  coo- 
tested  for  vrith  them  in  the  former  session ;  and  though  the  Long  Par* 
lisment  of  Charies  was  permitted  to  subrist  fbr  two  other  sessions,  yet 
the  acquiescence  of  the  same  House  of  Commons  continued  in  that  un» 
equivood  way,  which  imported,  that  the  appellate  jurisdiction  of  the 
Lords  was  not  intended  to  be  qu^tioned:'  and  «  Thus,'  continues  the 
same  author,  <  the  issue  of  the  fight  for  the  mellate  jurisdiction  became 
in  effect  as  mudi  a  decided  victory  to  the  Lords,  as  the  issue  of  the 
previous  fig^t  for  original  jurisdiction  was  in  e^ct  a  Tictory  to  the 
Commons.  But  there  was  this  difference  between  the  two  victories. 
The  point  gained  by  the  Commons  was  carried  against  the  united  efibrta 
both  of  King  and  Lords;  but  the  point  nined  by  the  Lords  seems  at  last 
to  have  been  a  voluntary  concession  of  Uie  Commons,  from  a  disoovety, 
that,  if  th^  prevailed,  the  Crown  would  be  fixed  in  the  exercise  of  a 
discretion  ^^JjiBlly  formidable  to  both  Houses.  Nor  was  this  the  only 
difference.  The  victory  of  the  Commons  appears  to  have  been  gained 
upon  principles  of  the  Constitution  approved  by  Lord  Hale,  by  Lord 
Nottingham,  by  Lord  Vaughan,  by  almost  the  whde  of  Westminster 
Hall,  except  that  ChamjAon  of  Anstocratical  power,  in  its  most  exoea* 
sive  latitude,  the  memorable  Mr.  Prynne.  But  the  victory  of  the  Lords 
appears  to  have  been  effected  by  the  fear  of  the  Commons^  that  uidess 
they,  by  their  acquiescence,  sanctioned  what  in  pruicu^e  some  of  the 
first  lawyers  of  the  country,  as  well  as  themselves,  held  an  authorised 
assumption  by  the  Lords,  it  vrauld  leave  the  Crown  and  its  Ministus 
with  more  power  over  appellate  judicature  than,  from  the  want  of  con- 
fidence in  the  Crown  and  some  of  its  advisers,  was  thought  to  be 
compi^bLe  with  the  public  interest  So  to  be  defeated  was  to  theCom- 
motts  in  the  nature  of  a  second  victory,  not  indeed  over  the  Lordi^  but 
over  themselves  and  their  own  pride,  in  reelect  of  the  arduousness  on 
the  part  of  sudi  an  assembly  to  sound  a  retreat,  afW  bein^  seemindly 
pledged  to  fight  the  battle  out ;  and  also  over  the  secret  views  of^e 


(f)  8m  HargrmU  Pr^flue  to  HaUU  Juritdietkm  oftKeLarit' Hnm^  p.  163»  164, 
and  166;  from  which  nuay  of  die  ftv^going  |MSiages  an  taken  dboMia  vscbatinu 
(JVbteay  iif.  Cooper.) 
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CSrowBt  if  mDy  there  wu  any  deep  Kheme  of  making  the  Commooe  m 
mere  initrument  for  increaaing  regal  influence  under  Uie  mask  of  pr&- 
ventmg  an  unooDstitutional  mode  of  adnunistering  appellate  justice.' 

''  There  are  no  subiequent  occurrences  with  respect  to  the  question 
of  the  jurisdiction  of  the  House  of  Peers,  which  it  is  neoessaiy  to  notice 
in  this  short  narration.  The  parliamentary  judicature  rests  nearly  on 
the  same  basis  as  it  did  in  the  reign  of  Charles  II.  (9)  The  Lords  had 
claimed  an  original  jurisdiction  in  dvil  suits  and  an  appellate  jurisdio- 
tion  over  all  courts  and  all  causes ;  and  had  insisted  that  their  judicative 
power  was  primitive  and  inherent  in  the  peerage  by  the  Constitution  ; 
and  that  they  had  authority,  as  the  court  of  last  resort,  to  exercise 
pariiamentaiy  judicature  singly  and  solely,  and  without  the  concurrence 
or  authority  of  the  King  or  Commons.  The  claim  of  original  jurisdic- 
tion has  been  abandoned,  and  the  right  to  judge  api^als  from  the 
ecclesiastical  and  maritime  courts  and  in  prize  causes,  and  from  the 
colonies,  (r)  has  been  in  like  manner,  relinquished  by  the  Lords,  al-> 
though  they  have,  with  singular  inconsistency,  retained  the  jurisdiction 
ever  appeals  from  Courts  of  Equity."  (s) 

The  length  of  the  preceding  quotation  prevents  us  from  pur- 
Buinff  the  subject  of  the  appellate  jurisdiction  of  the  House  of 
Liwds  through  the  whole  chain  of  expedients  which  have,  from 
time  to  time,  been  resorted  to,  for  the  purpose  of  concealing  the 
defects,  and  patching  up  rather  than  expediting  the  operations  of 
this  most  miserable  piece  of  machinery, — the  greater  part  of  which 
are  fresh  in  the  recollection  of  all  who  have  paid  any  attention  to 
our  judicial  proceedings.  We  are  by  the  same  means  precluded 
firom  entering  into  the  consideration  of  another  branch  of  appellate 
jurisdiction,  nflurdly  less  preposterous  than  the  former,  that  exer- 
cised by  the  Privy  Council  in  colonial  cases;  and  we  the  less 


(f  )  The  cxercue  of  mppdUte  jurisdiction  by  the  Lord«  seems,  however,  to  have  been 
queitiooed  by  some  as  late  as  the  reign  of  WiUiam  and  Mary.  The  following  passage  is 
taken  fnmi  an  Essay  on  Popular  Discontents,  written  by  Sir  William  Temple,  probably 
about  the  year  1090 :— *^  I  have  not  heard  any  part  of  our  ancient  constitutions  so 
much  eomphuned  of,  as  the  judicature  of  the  House  of  Lords,  as  it  is  of  late  and 
usually  ezeidsed ;  which,  if  carried  on  a  little  farther,  and  taken  notice  of  by  the 
House  of  Commons,  as  much  as  it  seems  to  be  resented  by  many  of  their  members, 
may,  finr  angbt  I  know,  at  one  time  or  other,  occasion  a  breach,  between  the  two 
Houses :  an  accident  that  would  be,  at  all  times,  pernicious,  but  might  in  some  oon- 
JQDCtiiics  prove  fatal  to  the  public  affaiTs  and  interests  of  the  kingdom." 

Sir  Wittiam  TempkU  Workt^  vol.  iiL  p.  42.     {NoU  by  Mr.  Cooper.^ 

(r)  It  s  been  well  observed,  that  it  is  impossible  to  found  the  original  exercise  of 
appftlatr  jurisdiction  by  the  Priv^  Council  upon  any  principle  consistent  with  the  con« 
stitutkwi,  except  that  of  a  commissionary  delegation  of  the  Crown,  which  is  the  essence 
of  the  appdlate  jurisdiction  of  the  Lords  over  the  Common  Law  Courts  under  writs  of 
error ;  althought  it  is  true,  that  such  delegation  of  royal  authority  to  the  Privy  Coundl 
took  place  in  a  manner  less  solemn  than  by  a  writ  of  error.    {Note  by  Mr.  Cooper) 

(j)  Another  inconsistencv  in  the  conduct  of  the  liords  will  not  fail  to  strike  the 
reader ;  that  claiming,  as  they  did,  the  right  of  appellate  jurisdiction,  as  inherent  in 
the  Peerage  by  the  constitution,  they,  nevertlieless,  declined  to  exercise  spjiellate  juris- 
diction over  the  Common  Ijaw  CouitSy  except  under  the  authority  of  wnts  of  cnor. 
{Nole  by  Mr,  CooiKr.) 
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legret  llie  want  of  space  which  deprives  us  of  the  opportunity  of 
at  present  giving  it  all  the  attention  which  it  deserves,  because 
it  formed  so  striking  a  feature  of  Mr.  Brougham's  recent  speech 
on  Law  Reform,  and  because  the  exposure  of  its  absurdity  was 
met  by  almost  an  assurance  on  the  part  of  government  that  it 
shall  be  made  the  subject  of  bauirv  with  a  view  to  amendment 

But,  in  igiving  Mr.  Cooper  all  the  credit  that  we  think  due  to 
his  fearless  censure  of  existing  abuses  and  imperfections,  we 
cannot  avoid  contrasting  his  services  in  this  respect  with  what  we 
conceive  to  be  the  great  inadequacy  and  inefliaency  of  the  plan 
which  he  recommends,  as  calculated  to  afford  a  complete  and 
permanent  remedy.  For  the  attainment  of  this  great  object  he, 
in  the  first  place,  proposes  an  additional  Judge  (/)  in  Equity, 
to  sit  simultaneously  with  the  Master  of  the  Rolls  and  Vice- 
Chancellor,  every  day  from  ten  to  four; — ^the  paper  of  causes 
to  be  called  over  at  the  commencement  cf  every  Term-sitting, 
and  distributed  between  the  three  Courts  in  a  numerical  equality 
of  proportion;  the  three  Judges  only  to  have  the  power  in 
apportionment,  and  to  meet  regularly  for  that  purpose  ;-"every 
cause  to  be  heard  throughout,  in  all  its  stages,  by  the  same  judge 
to  whom  it  is  first  allotted; — ^no  appeal  from  either  but  to  a 
court  of  dernier  resort,  in  which  the  Lord  Chancellor  is  himself 
to  preside  as  the  supreme  judge  of  appeal,  divested  of  all  original 
junsdiction,  but  retaining  his  political  station,  toj^ther  with 
the  high  duties  of  the  WoolsacK,  and  all  other  pnvile^  and 
burthens  attached  to  his  present  character  except  the  jurisdic- 
tion in  blinkruptcy,  which  Mr.  Cooper  proposes  to  separate 
altogether  from  the  Great  Seal,  and  to  model  upon  sQine  sucn  plan 
as  is  proposed  (he  says^  by  Mr.  Montagu,  though  we  do  not 
ourselves  remember,  amidst  the  great  diversity  of  that  learned 
gentleman^s  suggestions,  that  he  has  ever  intimated  such  a  sepa- 
ration to  be  advisable,  any  more  than  that  he  fiow  considers. 


(0  The  propoMd  for  the  Master  of  the  Rolls  to  sit  regularly  every  momiiig,  instead  of 
his  present  inconvenient  and  interrupted  evening  sittings,  almost  necessarily  implies  an 
alteration  in  the  system  of  hearing  appeals  before  the  Privy  Council— a  reanon  which 
only  renders  it  the  more  advisable.  It  would,  no  doubt,  impose  some  additional  bur- 
then on  that  judge,  even  after  every  allowance  for  the  relief  of  his  attendance  being  no 
loqger  required  at  the  codcpit.  But  this  increase  in  reroect  of  offidal  duties  would,  we 
are  well  assured,  be  never  n^ardcd  by  any  individual  hoMing  the  office  in  the  %ht  of  an 
obstacle  i  and  least  of  all  by  the  eminent  and  laborious  judge  who  now  fills  it,  and  who. 
in  his  memorable  speech  on  the  Vice-Chancellor^s  bill  (Feb.  la,  1813),  very  properly 
appended  by  Mr.  Cc»per  to  his  present  volume,  expressly  says,  with  reference  to  thtt 
very  proposal— <Sir  William  Grant,  it  is  to  be  remembered,  then  held  the  office),  that 
*^  widi  respect  to  the  oompensadon  which  this  additional  kbour  would  demand,  therv 
could  be  but  one  feeling— and  he  (Mr.  Leach)  was  confident  that,  if  encroachment  on 
Uie  ease  of  Uiat  extraordinary  and  exccUent  person  would  be  productive  of  public  bene- 
fit,  he  would  fed  that  to  be  an  ample  compensation.** 
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whatever  ideas  he  msj  have  once  entertauied  on  that  subject, 
that  it  would  be  expedient  to  abolish  the  commissioners. 

On  this  great  subject  of  Bankruptcy,  we  have  no  room  to  dilate 
at  present;  nor  are  we  disposed  to  offer  any  other  remark  than 
that  the  establishment  of  permanent  district  courts  would  offer 
ffreat  fiunlities  for  an  improved  system  of  administration  in  that 
branch  of  the  law.  It  is  obvious,  also,  that  the  legislature  has 
but  to  determine  on  abolishing  the  sinecure  office  of  patentee,  and 
giving  the  Lord  Chancellor  an  additional  salary  in  substitution 
for  his  fees  on  commissions,  in  order  to  effect  a  considerable 
reduction  of  expence  in  the  system.  But  vhen  Mr.  Cooper,  and 
other  gentlemen  who,  like  him,  never  (as  he  says)  condescended 
to  hold  a  brief  before  the  Court  of  Commissioners,  think  proper 
to  speak  contemptuously  of  the  practical  merits  of  a  system  with 
which  (by  their  own  confession)  they  are  not  practically  con- 
versant, we  must  take  the  liberty  of  saying  that  their  censures 
are,  upon  their  own  showing,  of  little  actual  value.  They  have 
still  to  be  taught,  that  the  proceedings  before  commissioners, 
defective  in  manv  particulars  as  the  system  may  be,  possess  the 
great  recommendation  of  cheapness  and  dispatch,  unparalleled, 
perhaps,  in  any  other  of  our  judicial  establishments ;  and  that, 
thou^li  many  of  the  present  commissioners  have  expressed  an 
opimon,  in  which  probably  all  join,  that  the  system  admits  of 
improvement,  yet  others  may,  without  any  impeachment  either 
of  their  sense  or  honesty,  assert  that  which  is  really  commendable 
in  its  institution*(tt) 


(«)  One  of  the  mott  frequent  and  popnlir  (^ndi  of  censure  of  the  proceedings 
before  the  Court  of  Cooimissioners  is  the  multiplicstkm  of  meetings  appointed  to  be 
bdd,  by  the  same  list,  at  the  same  hour ;  a  practice  which,  though  in  some  measure 
restrained  bj  a  resulation  of  Lord  £ldon*s  (ne? er  attempted,  however,  to  be  enforced 
bj  way  of  general  order),  is  affirmed  to  be  still  subsisting,  and  to  be  productive  of 
great  inconvenience,  irrqg;ularity,  and  injustice.  Now,  that  occasional  mconvenience 
oocdrs  under  the  present  system,  it  would  :be  as  absurd  to  dispute  as  that  it  may  and 
win  also  occur  under  any  possible  modification  of  the  system ;  but  that  the  practice 
([which  is  after  all  by  no  means  so  prevalent  as  the  censors  allege)  operates  any  serious 
injustice,  we,  to  the  extent  of  our  experience  and  information,  confidently  deny  ;  and, 
always  supposing  certain  reasonable  limits  (which  we  believe  ought  to  be  left  to  the  dis« 
cretion  of  the  Commissioners),  the  practice  itself  is  by  no  means  so  indefensible  as  its 
impugners  would  have  us  imagine.  The  public  meetings  appointed  to  take  place  in 
bankruptcy  are  of  the  following  different  descriptions : — the  first,  which  is  for  the  prov- 
ing of  debts  only;  the  second,  for  the  choice  of  assignees;  the  third,  for  what  is 
caUed  the  bankrupt's  last  examination  (his  having  passed  which  examination  is  necessary 
to  his  obtaining  his  certificate),  to  which  is  added  (by  the  new  ad)  the  audit  of  the 
assignees'  accounts ;  and,  lastly,  those  fixed  for  the  dedaratton  of  dividends,  each  of 
whidi  may,  ahd  regularly  ought,  in  like  manner  to  be  preceded  by  audits.  It  should 
be  added,  that,  at  each  of  these  public  meetings,  creditors  may  come  in  and  prove, 
although  the  first  only  is  prescribed  for  that  single  purpose.  Now,  although  it  is 
impossible  previously  to  ascertain  what  matters  of  importance  may  arise  for  discussion 
upon  any  one  of  diesc  public  occasions, -yet  experience  teaches  that  upon  the  ocsasion 
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Mr.  Cooper  is  very  wroth  against  a  certain  writer  in  the  Foreign 
Quarterly  Review,  who,  not  content  with  questioninff  the  grounds 
on  which,  in  a  former  publication,  now  acknowlec^ed  by  him, 
entitled  ^^  Lettres  sur  la  Chancelierie,^  &c.  he  declared  nimself 
<<  Ann-Tribonien,^  proceeds  to  attack  him  on  a  point  to  which  he 
is  evidently  far  more  sensitive — the  correctness  of  his  French 
idiom ;  and  we  must  say  that,  in  point  of  taste,  we  think  the 
critic  extremely  reprehensible  on  the  latter  score ;  "Since,  as  to  the 
ffreat  political  question  of  law  reform,  with  which  alone  the  reviewer 
has  to  deal,  it  matters  not  a  rush  whether  Mr.  Cooper'^s  French  is 
that  of  a  Parisian  or  of  a  Londoner,  so  long  as  he  has  contrived 
to  make  himself  intellidble ;  and,  as  to  his  disguising  his  English 
thoughts  in  a  foreign  idiom,  we  really  think  the  amusement  per- 
fectly harmless,  and  one  in  which  Mr.  Cooper  had  every  right  on 
earth  to  indulge  to  the  full  extent  of  his  fancy. 


oF  wlnt  Me  oiled  jlrtf  meetUigMy  at  wett  ■•  of  tbe  auditt  and  diriaring  of  dsfidendt, 
tfaoe  ii  compantivdy  little  busineas  to  claim  the  undivided  attentioD  of  one,  much  kat 
to  require  the  actual  intoferenoe  of  the  whole  quorum,  of  the  Commiaaioiien.  On  the 
ether  hand,  oocanona  of  ditputea  may  occur,  and  thoae  of  a  nature  impoaaiUe  to  be 
Snoeen,  in  which  not  only  tne  entire  attentum  of  all  the  three  ia  to  be  loncitad,  but  in 
which  Uie  limiti  of  a  ain^  hour  are  insufficient  for  ita  adjustment.  The  queatkm  then 
Is,  whether,  aUowins  three  hours  for  the  duration  of  the  Court's  sitting,  it  is  not  more 
for  the  interest  of  me  public  that  nine  difierent  meetings  should  be  appointed  to  take 


having  little  or  nothing  to  occupy  their  attention  during  two  thiids  of  the  day,  while  into 
the  remaining  third  is  crammed  perhaps  far  mote  business  than  it  is  possible  for  them 
properly  to  duchaige ;  and  thus  dilatory  and  expensive  adjournments  are  rendered  unvoid- 
able.  But  it  may  veiy  easfly  happen  that  out  of  all  the  nine  meetings  together  not 
a  single  question  will  arise  of  sufficient  importance  to  daim  the  attention  of  the  assem- 
bled Commissbners,  or  even  of  any  one  or  them,  for  more  than  the  space  of  a  very  few 
minutes,  and  that  the  whole  business  for  which  three  hours  are  protktioHaUy  assigned 
may  be  conveniently,  folly,  nod  satisfactorily  dispatched  in  one,  or  in  one  and  a  half 
at  the  utmost  Is  such  a  saving  of  time  to  be  demed  either  to  the  Commissioners  or  to 
the  parties  interested?  If  so,  why,  and  on  what  conceivable  principle  of  public  utility 
is  it  to  be  prohibited  them  more  than  in  the  case  of  any  other  judiciai  institutioo, 
where,  if  the  business  appointed  for  the  day  happens  to  be  got  through  in  an  hour,  the 
Court  is  freely  allowed  the  benefit  of  its  promptitude  ?  This  appears  to  us  to  be  a 
sufficient  argument  against  enforcing  too  rigid  a  compliance  with  the  regulation  pre* 
acribing  three  meetings  only  to  be  fixed  for  a  single  nour.  That  the  Couit  may  be 
aometimca  inconveniently  crowded  in  consequence  of  a  plurali^  of  meetings  beyond 
the  limited  number,  is  no  more  than  takes  place  occasionally  m  all  courts  of  justice. 
The  Commissioners,  either  by  themselves  or  throush  their  messenger,  ou^^t  to  have 
•uflkient  authority  so  to  raulate  the  priority  of  chums  to  be  heard,  as  to  occasion  the 
least  possible  annoyance  either  to  themsdvea  or  to  those  in  attendance ;  and  a  piactioe 
which,  we  are  convinced,  is  far  more  justly  chargeable  with  the  evOa  complained  of 
than  that  to  which  we  have  now  adverted,  we  mean  {pate  tanti  viri  as  Mr.  Montaga 
be  it  spoken)  that  of  CommissionerB  acting  as  advocates  in  the  Court  of  which  they  are 
the  constituted  judges,  ought  to  be,  at  lengthy  peremptorily  prohibited.  If  any  one 
defect  more  than  another  cidhi  for  abolition,  and  that  not  only  in  the  Couxt  of  Commia* 
sioners,  it  is  the  vice  of  talking. 
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On  the  other  and  more  material  head  of  censure,  while  we 
miite  anee  with  Mr.  Cooper  in  diinking,  as  he  phrues  it, 
that  <*  de  mauvaises  lois  bien  administr^  sent  pr^drables  k 
de  bonnes  lorsquelles  le  sent  mal,^  we  cannot,  at  the  same  time, 
hdp  beimf  of  opinion,  that  good  laws  well  administered  are  still 
to  be  prefeired  Before  either ;  and  that  one  step,  at  least,  to  the 
possession  of  good  kws  is  to  acquire  some  knowledge  of  Uie  laws 
really  existing.  Under  this  persuasion,  vague  and  Utopian  as  it 
may  be  thought,  we  must  confess  that  a  l^  wripta  is  somewhat 
better,  especialljr  for  a  nation  pretendiog  to  a  certain  degree  of 
refinement  and  dviliiation,  than  a  hae  non  sertpto,  as  more  likely 
to  be  understood  by  the  goTemed,  and  less  liable  to  have  its  use 
perverted  by  the  forced  constructions  or  subtie  distinctions  of 
those  whose  duty  it  is  to  administer  it(«) 

**  There  is  only  one  way,^  observes  Bentham,  <<  in  which  cen- 
sure, cast  upon  the  laws,  has  a  greater  tendency  to  do  harm  than 
good;  and  that  is  when  it  sets  itself  to  contest  their  validity ;  I 
mean,  when,  abandoning  the  question  of  expediency,  it  sets 
itsdf  to  contest  the  right  But  this  is  an  attack  to  which  old- 
established  laws  are  not  so  liable,^  &c.  And  he  adds,  *'  I  speak 
of  what  are  called  wriUen  laws ;  for  as  to  unwriUen  institutions, 
as  there  is  no  such  tiling  as  any  certain  symbol  by  whidi  tiieir 


SOodtnnB  in  the  BNiowins  obMrvBlioiiSa"— * 
bj  Mr.  SugdcD  the  odier  day  on  the  Jodset*  of  being  tilt  pranoCat 
and  fiir-lticbol  oonttnictiooi  of  wiOs,  amtnwis. 


Off  adhcnng  to  toe  plnn  ond  obvious  nonning 

s  cnieii- 


of  WMd^  oones  inth  ^pttx  wci^t  ftooi  o  phwcotwhI  mon  of  bit  tbOitj  tnd  i 

Tben  cHibt  BO  donbttfait  tbe  Eoslidi  eoutt  of  kw  no  too  much  bi  tbo  fitbit 


of  AnraaziM  tfoski  tad  tobdclkt  tt  tbo  expentt  of  oommtn  tntt.  Thb  it  t  piwliot 
vfaidi  etoit  ndmdndi  tad  the  pnbHc  veiy  tar.  It  tecmt  at  if,  in  die  interpietatioQ 
of  doomenct,  thej  took  t  print  in  deprting  ftooi  die  vuigtr  and  ofdinarv  mrtning  of 
at  if  it  ««i«  worniy  of  tbo  judicial  {Mfrer  to  obtidn  tbe  fame  of  bemg  it^fon^ 
town  tfat  veimintion  of  being  jtui.  It  it  not  dilBcalt  to  bo  noooonted  ibr 
of  tbo  bar  iboold  endeavour  to  twiit  tbe  meaning  of  wordt  at  may  mic 
and  anbotiatte  refined  abtordity  Ibr  plain  leme.  To  make  tbe  langowe 
iti  doubtftil— to  lender  me  most  ocdinary  tomi  capable  of  ani£« 
a  ChiitfUl  tourot  of  litigarion*    It  it  tbe  came  of  cndleM  ditpntea 


ing  tbo  ndet  of  pnperty ,  and  maket  it  Moenaiy,  on  aU  ooctjent,  to  caU  m  tbe 

atooobotbaHAU^^CAeinp.    Thnt  it  it  tbe  intenet  of  tbe  memben  of  tbe 

to  to  intBpict  doeuncnta  at  to  mtke  tfae  mk  of  infer^prvfatioii  at  nnootain 

'  to  make  dieir  own  recondite  notiont  of  more  importHioe  tban  tlio 

of  tbe  paitiet;  but  we  cumot  at  readily  pcroeiTe  tbat  it  it  tbe  intereat 

nee  tbe  practioe.    It  it  probably  tfae  babit  of  tbe  bar,  wbidi  too 


of  tlie  jodgea  to 

oAaa  aeeompaniet  Aem  to  tbo  bench.  But,  aa"  judgct  an  placed  wliere  tbcy  are,  not 
to  oblidn  tbe  icpntalion  of  being  anbtle  advocatei,  but  to  terra  tbe  coontnr  in  tfae  capa. 
city  of  inat  and  aonnd  adminittiaton  of  tbe  law,  the  more  they  rKolato  their  i^l 
muwtm  by  the  diclatei  of  common  eente,  tbe  better  for  tbe  intereitt  ofjuttice  and  dieir 
own  chanetor.  It  would  be  of  little  advantage  to  tbe  public  to  have  a  refonn  in  the 
JMter  of  our  lawt,  if  dicir  «|rfrU  ibould  be  obecnred  by  an  mgennity  of  conttmction  that 
ddightainporvntfaigtberigniflGationof  woida.'*       Mon^  HtrM^  AprU\92». 
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authority  is  attested,  tfieir  validity,  how  deep-rooted  soever,  is 
what  we  see  challenged  without  remorse.  A  radical  weaknesSi 
interwoven  into  the  very  constitution  of  all  unwritten  lawT'iy) 

Among  the  various  objections  which  have  been  raised  against 
codification  by  those  wno  profess  not  to  be  opposed  to  it  upon 
principle,  is  the  alleged  difficulty,  or  even  impossibility,  of  find- 
ing individuals  properly  qualified  for  the  task  of  digestins'  such  an 
unwieldy  and  heterogeneous  mass  of  decisions  as  that  which  con- 
stitutes OMX  unwritten  law  into  such  a  form  of  arrangement  and 
method  as  the  term  ^^  code'^  seems  to  imply.  Others  again,  who  are 
altogether  averse  from  the  project,  ground  their  resistance  in  fact 
on  its  alleged  inutility,  inasmuch  as,  by  the  aid  of  the  numerous 
compilations  and  treatises  on  different  branches  of  law,  the 
inconvenience  supposed  to  be  attendant  on  the  existing  system  is 
in  great  measure  obviated.  Now,  it  is  impossible  not  to  see  that  the 
latter  argument  destroys  all  the  force  of  the  former;  and,  while  we 
are  far  from  subscribing  to  so  untenable  a  proposition  as  that  the 
number  and  value  of  those  excellent  w6rks  which  we  possess,  and 
which  do  so  much  honour  to  the  private  individuals  who  have  com- 
posed them,  are  such  as,  in  their  present  unauthorized  form,  to 
supersede  the  necessity  of  which  we  are  treating,  we  cannot  but, 
at  the  same  time,  admit  them  as  affording  a  triumphant  answer  to 
the  objection  founded  on  the  difficulty  of  the  undertaking.  There 
is,  indeed,  little  else  wanting  to  the  formation  of  codes  of  law 
applicable  to  the  several  subjects  they  have  treated  of,  than  to 

Sve  a  mandatory  shape,  under  the  sanction  of  the  legislature,  to 
e  admirable  Digests  of  Fearne,  Preston,  Sugden,  Phillips, 
Cruise,  Abbott,  and  others,  whom  it  would  be  invidious  to  par- 
ticularize, as  it  is  impossible  to  enumerate  all  whose  stores  might 
furnish  useful  contributions  to  such  a  work. 

We  arc  not  afraid  then  to  confess  that,  in  the  mere  proposition, 
that  it  would  be  well  if  the  law  were  not  only  written,  but  reduced 
to  something  like  order  and  consistency  (which  is  all  that  we 
understand  by  the  obnoxious  terms  codification  and  trihoniantBtn) 
we  can  really  discover  nothing  to  excite  the  hostility  of  anti- 
innovators,  or  the  sneer  of  self-sufficient  practitioners.  It  is  mere 
obtuseness  of  intellect  which  persists  in  confounding  the  plain 
dictates  of  common  sense  with  revolution  and  subversion;  in 
ascribing  to  the  advocates  of  a  code  the  doctrines  (which  they 
never  professed)  of  immutability  and  perfection ;  in  applying  the 
arguments  of  certaii\  able  and  patriotic  writers  of  Germany, 
employed  in  resisting  the  introduction  of  a  foreign  system,  to  a 
project  so  wholly  dissimilar  as.  that  of  revising  and  consolidating 
our  own ;  in  citing  D'Aguesseau  as  an  authority  against  codifica- 

!»  Fragnieni  on  f  rovc-rnincnt,     Pref.  p.xix.    Note. 
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tion  with  the  same  breath  that  records  him  as  having  designed 
'^  faire  un  corps  entier  de  legislation ;  "^  in  insisting  on  the  alleged 
floiunshing  state  of  litigation  in  countries  recently  subjected  to  the 
dominion  of  a  code  as  a  reason  against  the  adoption  of  a  similar 
mode  of  encouragement  in  our  own  country,  and  at  the  same  time 
deploring  that  the  evils  of  our  institutions  are  such  as,  by  an  abso- 
lute demal  of  justice,  to  check  that  spirit  which  a  better  system  is 
blamed  for  fomenting.(<r)  Into  so  many  strange  inconsistencies  may 
we  be  betrayed  by  a  desire  of  diiFering  from  others ;  a  motive  m 
opposition  to  improvement  which  Bentnam  himself  seems  to  have 
overlooked,  when  he  classes  all  opponents  as  either  dupes  or  im- 
postors^ — crafty  lawyers,  who  falsity  the  law  to  serve  their  own 
interests,  or  naif-taught  reasoners,  deluded  into  a  belief  that 
reform  is  impracticabk.  Persuaded  that  Mr.  Cooper  belongs  to 
neither  of  these  classes ;  believing  him  in  the  mam  sincerely  to 
desire  the  public  ^ood  which  he  professes  to  cultivate,  we  eiuiort 
him  to  renounce  this  spirit,  which  is  unworthy  of  him,  and  to  stand 


(x)  Lord  EMUm,  in  defence  of  his  proverbud  habits  of  procrastination,  was  fond  of 
recording  aach  instances  as  the  following:  "  The  late  Lord  Thurlow,**  he  used  to 
■aj,  ^^  once  sent  a  question  for  the  opmion  of  the  Court  of  King*s  Bench,  to  which 
Lord  Kenjon  (then  Lord  Chief  Justice)  returned  an  answer  so  little  satisfactory  to  the 
Chancdlor  that  he  sent  it  back,  with  a  request  that  it  might  be  re-considered.  Lord 
Kenjon  was  somewhat  surprised  at  such  a  proceeding,  but  he  did  re-oonsider  the  sub- 
ject,  and  the  result  was  that  he  gave  a  second  opinion,  directly  opposite  to  the  fint.  I 
myself  (the  noble  Earl  would  add)  at  another  time  requested  the  Court  of  King*s  Bench 
to  oertify  to  me  their  opinion  as  to  the  estate  which  a  person  took  in  some  lands.  The 
Court  was  unanimously  of  opinion  that  he  took  an  estate  in  fee  simple.  I  was  not  satis- 
fied with  that  opinion,  ana  sent  the  case  to  the  Common  Pleas,  the  judges  of  which 
Court  were  unanimously  of  o^nnion  that  he  took  no  estate  at  all  in  the  luids  in  question. 
Now,  I  was  impertinent  enough  to  think  that  they  were  all  wrong,  I  made  an  order  at 
variance  with  the  opinions  of  both  courts ;  and,  what  is  very  extraordinary,  my  decision 
satisfied  all  the  parties  concerned.*'  We  do  not  vouch  for  the  accuracy  of  this  quotation, 
which  is  taken  from  the  Times  newspaper,  July  2*')^  1827,  and  which  appears 
liable  to  some  grave  technical  objections.  But,  in  substance,  it  resembles  very  cloitely 
the  style  of  illustration  which  his  Lordship  was  accustomed  to  employ,  and  tollies  ex- 
tremely  well  with  his  often-repeated  boast  that,  whatever  might  be  the  delays  imputoble 
to  him,  he  was  not  conscious  of  ever  having,  by  a  wrong  decision,  deprived  a  lawful 
owner  of  property,  or  given  it  to  one  not  entitled.  What,  in  effect,  does  such  a  boast 
amount  to— or,  rather  say,  how  can  it  in  justice  be  uttered,  when  the  stote  of  the  law 
is  such,  resting  as  it  does  on  the  authority  of  frequently  conflicting  precedents,  that  in 
a  very  large  proportion  of  cases  it  would  be  impossible  to  pronounce  a  decision  wrong, 
on  whichever  side  it  is  given ;  whilst,  in  a  far  greater  number,  no  possible  mis-dedsion 
could  be  attended  with  half  the  injury  to  the  parties  concerned  which  is  the  unavoidable 
consequence  of  reiterated  hearings  and  indefinitely  protracted  judgments  ?  The  satis- 
faction of  aU  parties,  which  Lord  Eldon  describes  as  the  unexpccteid  result  of  his  ded- 
aion,  given  (as  we  have  seen)  in  opposition  to  the  conflicting  opinions  of  both  the  courts 
of  common  law,  might  have  flowed  from  a  very  different  source  than  that  of  persuasion ; 
and  this  we  remark,  not  in  any  spirit  of  detraction  from  the  merits  of  so  great  an 
equity  judge  as  Lord  Eldon,  but  as  strongly  illustrative  of  the  defects  of  a  system  rest- 
ing  on  so  obscure  and  unsteady  a  foundation  as  that  of  random  acts  of  parliament,  and 
the  decisions,  or  even  mere  dicta,  of  judgc5,  taken  down  with  greater  or  less  degrees  of 
accuracy  by  voluntary  and  irresponsible  reporters. 
VOL.  n— jr 
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no  longer  in  the  light  of  solid  improTement  Let  him  confess 
that  it  18  not  necessary  to  read  Hugo  and  Savigny,  or  to  take 
a  degree  in  the  Historical  School  of  Legislation,  in  order  to 
become  properly  oualified  for  the  great  work  of  practical  im- 
provement; that  Uie  evil  he  is  called  upon  to  combat  oondsts 
*<  dans  rincertitude  de  la  fot  rum  (criie^  et  dans  Fimmensit^ 
des  statuts,  qui,  faute  d^ordre  et  d^'ensemble,  lendent  la  loi 
inaccessible  aux  dtoyens  ;^  and  that,  **  quant  k  la  difficult^  d^ 
rem^en  elle  s^accroit  par  le  mal  Iui>meme:  elle  s^accrott  par  le 
nombre  des  interess^,  fauteurs  de  ce  mal,  par  Tascendant  crois- 
sant des  l^stes,  par  le  decouragemeht  des  bons  esprits,  par  le 
d^sespoir  memo  qui  ae  place  comme  un  ^pouvantul  &  1  entr^  de  ce 
labynnthe.  On  est  etmy6  de  la  phalange  de  sophismes  au  travers 
desquels  il  &ut  passer  en  les  comtMittant;  sophismes  qui  renaissent 
d^eux-memes,  comme  ces  diables  de  Milton  ^ui,  wp^  avoir  ^t^ 
coup^  en  deux  par  le  fer  des  anges,  reunissaient  bien  vite  leurs 
membres  s^par^s  et  recommen^aient  le  combat."^ 

Bentham.     «  De  la  XJodification^  4*. 

^  There  is  one  measure  (says  Mr.  Cooper)  suggested  by  the 
Report  (of  the  Lords^  committee  on  the  appellate  jurisdiction) 
which  mi^ht  be  successfully  applied  to  diminish  the  number  of 
causes — ^vii  by  passing  d^clarainry  acts,  to  temooe  doubts  on 
points  which  furnish  a  constant  harvest  of  litigation :  on  other 
points,  where  no  relief  can  be  had  at  common  law,  but  it  is  ob- 
tain^, of  course f  on  application  to  Equity,  remedial  acts  might 
be  'pass^  to  render  the  institution  of  a  suit  unnecessary^  by 
placing  the  parties  at  once  in  full  enjoyment  of  their  legal 
rights.  In  this  way  (he  adds)  one  fifth  of  the  business  might  be 
annihilated^^  We  need  hardly  express  our  entire  concurrence 
with  Mr.  Cooper  in  these  suggestions ;  but  then  we  must  ask. 
What  is  this  but  partial  codification?  And  what  occasion  is  there 
for  sneering  contemptuously  at  those  whose  views  in  the  same  line 
of  prospect  may  be  only  somewhat  more  extensive  and  general  ? 
Nay,  we  doubt  whether  Mr.  Humphreys^s  entire  volume  contains 
a  more  sweeping  clause  than  the  last  part  of  the  passage  above 
dted,  which  tends  to  nothing  else  than  the  abolition  of  a  separate 
equitable  jurisdiction. 


We  refer  to  the  following  table  as  pointing  out  the  several 
places  throughout  England  and  Wales,  at  which  provincial  courts 
of  jus^oe  might  conveniently  be  established,  regard  being  paid  to 
the  joint  considerations  of  population  and  distance.  The  result 
will  afford  for  every  tribunal  an  average  jurisdiction  over  about 
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100,000  inhabitante,  and  600  square  niiles^  but  subject,  of  course, 
to  great  and  unavoidable  inequalities  in  the  distribution.  The 
metropolitan  courts  are  not  included  in  the  table.  The  county 
of  Middlesex  is  omitted,  as  falling  .almo^  entirely  within  the 
circle  of  their  jurisdiction,  which  may  conveniently  be  fixed  at  a 
distance  of  ten  or  twelve  miles  from  the  capital ;  and  allowance 
is  made  in  the  judicial  establishments  assigned  to  the  contiguous 
counties  of  Surrey,  Kent,  and  £s8cx,  for  a  proportional  amount 
of  the  population,  and  extent  of  each  of  those  districts  to  be 
embraced  in  the  same  metropolitan  division.  The  great  com- 
mercial  and  manufacturing  districts  of  Lancashire  and  the  AVest 
Hiding  defy  all  approximation  to  relative  apportionment. 


ENGLAND. 

Bedford 85 4  . . , 

Berks 134...    7  .. 

Bucks 136.,..    7  .. 

Cambridge 124 8  . . 

Chester(«)    275.. ..10  ... 

Cornwall  (3) '.  2(i2  . . . .  13    . . 

Cumberland  (2) 159. ...15    .. 

I>crby(2) 217. .-.10    .., 

Devon  (4) , 448  ...  .25    . . . 

Dorset  (2) 147 10   . . , 

Durham  (2) , 212  ....  10  . . . 

F4S8ex  (2)  exrlusive  of  the  \  p  .^  ,  p 

Metropolitan  Circle    _  /  «-w . . . .  ix    . .  . 

Gloucester  (3)    542,...  li    ... 


Bedford 5^ 

Reading 13 

Aylesbury 4^ 

Cambridge 14 

Chester 20 

Macclesfield 18 

Penzance   5 

Falmouth 4) 

Bodmin 3 

Cariisle 154 

Whitehaven 12j 

Derby    17 

Chesterfield 5 

Exeter   23^ 

Plymouth,  &c* 6\ 

Tiverton    6^ 

Barnstaple 5 

Weymouth    6i 

Poole 6| 

Durham 10 

Sunderland   15 

Colchester 14 

Chelmsford     5 

Bristol* 88 

Ciloucester 10 

Cirencester    5 


*  The  aMeriskf  are  intended  to  denote  thane  plwcet  whica  appeAr  to  be  moat  suitable 
te  the  feraiatioii  of  the  highnr  provincial  court*  above  spoken  or. 
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Hereford    105 . , 

Hertford    18« . 

Huntingdon 50 . . 

Kent  (S)  exduuTe  of  the  \  ^^^ 
MetropoUtan Cirdc  ..J^^' 

Lancashire  (5)    1^074 . 

Leicester    178 . 

Lincoln  (4)    288  . 

Monmouth 72 . 

Norfolk  (8)    851  . 

Northampton  (2) 165  . 

Northumberland  (2). 20  8. 

Nottingham  (2) 190 . 

Oxford  ....140. 

Rutknd 19". 

Salop  (2)    210. 

Somerset  (3) 862  . 

Southampton  (8) 289 . 

Staflrord(2)    847. 

Suffolk  (8) 276. 

Suny,   ezdusiye   of  thel^QQ 
Metropolitan  Circle   . .  J         * 
Sussex  (8) ....288. 

Warwick  (2) 280. 


,)  CHmadMda.)  CMrt-T«wM. 

..    8   Hereford   9 

..   5 StAlban's   4^ 

. .   Si  (united  with  Bedford) 

. .  12    ....    Rochester,  &c 24 

Canterbury    12^ 

DoTer    10 

.,18   Manchester*    ....184 

Liverpool* 119 

Preston 24 

Lancaster  ........  10 

Wigan 18 

, .    8   ....    Leicester    80 

. .  28    Lincoln 10 

Boston    10 

Stamford  . .  ^ 5 

Louth 6 

. .   5    ....    Monmouth 4 

. . .  20   Norwich* 50 

Yarmouth 18 

Lynn 12 

. .  10   ....   Northampton 11 

Peterborough 8^ 

. . .  18   Berwick sj 

Newcastle S6 

. ..   8 Nottingham*. .....  40 

Newark 8 

.  . .   7 Oxford  16i 

. . .   2  (united  with  Lincoln) 

...13   ....   Shrewsbury 21 

Wenlock    17 

...16   ....    Bath 88 

Frome    10 

Taunton    8^ 

..16   ....   Winchester    8 

Portsmouth* 46 

Southampton     ....  18 

...11    ....   Lichfield   6 

Wolverhampton,   ..18 

...15   ....    Bury 10 

Ipswich 17 

Sudbury 4 

. . .   5    Guildford S 

...15    ....    Chichester 7i 

<%^         Brighthelmstone    . .  24 
Lewes    7 

. . .   9  ....    Birmingham*  ....  106 

Warwick    8 

Coventry    8 


i82aj 
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Wtttmordand   58....   7   .., 

Wilt.(2)   826.. ..IS   ... 


CMrtTMnM. 


Kendal 9 

Salisbuiy   8^ 

Trowbridge 10 

Woio^ 188....  7  ...•   Worcester 17 

YorlBliire,  North  Riding  (8)187..  ,.21   ....   Whitby '....15 

Scarbcxough 8^ 

Halifax 12 

Sheffield    ...42 

Leeds* ..84 

WakeEeld 10 

Ripon .....12 

York SO 

HuU 81 


West  Riding  (5)  815.... 26 


East  Riding  (2)  194 ....  12    . . 


WALES. 

Anglesey  (and  Carnarvon)    103 12  . 

Denbigh  (and  FKnt)      .. ..  180..  ..10 

Merioneth  (ftMontgomeiy)  94  ....  14  . 

Brecon  (and  Radnor) 66....  12  . 

Glamorgan    102....   8  . 

Carmarthen    90 ... .   9 

Pembroke  (and  Cardigan)    182  .. , .  81  .' 


Camanron 6 

Holywell 6 

Welchpool 4 

Brecon  4 

Swansea 10 

Carmarthen 9 

Pembroke 5 


Art.  VI.— the  MATHEMATICS  OF  LAW. 

A  Letter  to  the  Right  Honourable  Robert  Peel,  respecting  the 
English  Law  of  Inheritance,  <$t?.  By  Thomas  Swinburne, 
A.  M.,  of  St  John^s  College,  Cambridge,  and  of  Lincoln^s  Inn; 
Author  of  <^  A  Thorough  Elttcidatiofi  of  the  Doctrine  of  De- 
scents r  ^^  The  true  Development  of  the  Binomial  Theofrem^ 
&C.  Svo.  pp.  64.     London,  1827- 

Mr.  Swinburne  informs  Mr.  Peel  (pp.  8 — ^9),  that  at  the  com- 
mencement of  his  le^l  studies  he  was  ^^  stricken  with  the  de- 
ficiency of  the  exposition^  of  the  Doctrine  of  Descents; — an 
eUiptical  mode  of  expression,  which  means,  that  he  was  stricken 
with  m  deficiency  of  the  faculty  of  expounding  the  doctrine.  Thus 
Qualified,  he,  in  happy  hour,  set  about  his  **  Thorough  Elucida- 
oation,^  of  which  tbe  present  pamphlet  is,  for  the  most  part,  an 
abridgment ;  following  the  approved  example  of  the  man  that  was 
bom  blind,  who  groped  his  way  into  the  Professor^s  chair,  to  lec- 
loie  upon  coburs.    *<  Gentlemen,'"  said  the  blind  man,  *<  I  am. 
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of  mil  persons,  the  fittest  to  elucidate  this  matter.  You,  that  see, 
are  biassed  and  led  astray  by  those  treacherous  guides,  your  exter- 
nal organs ;  you  estimate  colours  superficially,  and  according  to 
outward  appearances ;  you  talk  of  light,  and  refracted  rays,  and 
such  absurdities.  I  am  uninfluenced  by  any  of  these  delusive 
prepossessions ;  though  I  am  blind,  yet  is  the  eye  of  my  mind 
strong  and  searching,  and  penetrates  the  secrets  of  nature,  the 
eternal  and  mysterious  relations  of  things.*"— In  the  same  philoso- 

i>hical  spirit  Mr.  Swinburne  reproves  the  learned  profession  fbr 
ooking  to  history,  to  the  feudal  law,  and  to  positive  institution 
for  a  key  to  our  system  of  descents,  the  principles  of  which,-  he 
assxires  Mr.  Peel,  are  *<  drawn  from  the  source  of  pure  reason.**^ 

**  And  hercj"  says  he,  "  it  will  be  proper  to  mention  a  dreumstanoe 
hitherto  omitted,  that  it  is,  and  long  has  been,  a  fashion  with  lawyers 
to  consider  our  law  of  descents  (and,  indeed,  every  other  branch  of  our 
municipal  law)  as  the  creature  of  positive  institution.  Let  me  rebut  the 
calumny.  The  eye  of  the  mind  was  strong  ipithin  the  heads  cf  oar 
ancestors;  they  sousht  and  saw  the  course  of  reason,  and  had  boldness 
enough  to  foUow  it  without  shrinking ;  they  abhorred  to  turn  into  the 
paths  rf  positive  institution.  Positive  institution !  it  is  a  rock,  not  a 
rock  which  our  ancestors  have  chosen  to  build  the  law  upon,  but  a  rock 
of  danger,  which,  if  they  have  onoe  touched  on  it,  they  have  ever  after 
taken  care  to  avoid."  p.  10. 

But,  before  we  proceed  any  farther  with  this  ^  pure  reason^'' 
the  reader  must  be  mformed  of  the  occasion  which  professedly  gave 
birth  to  the  present  pamphlet.  In  all  the  works  which  have 
appeared  in  the  course  of  tlie  recent  discussion  upon  the  laws  of 
Keal  Property,  produced  by  the  able  *  Observations  ^  of  Mr. 
Humphreys,  the  exclusion  of  the  half-blood  and  of  the  ascending 
line  from  inheritance  have  been  mercilessly  condemned;  even 
those  writers  who  are  the  most  devoted  in  their  attachment  to  the 
intricacies  and  bewilderii^  ja^on  of  the  law  of  Real  ProperW, 
have  renounced  these  rules  of  exclusion,  as  too  monstrous  for 
prejudice  itself  to  advocate,  i  Now  it  so  happens,  that  these  are 
the  very  points  in  which  Mr.  Swinburne  discovers  the  most  sur- 
passing beauty.  Finding,  however,  as  he  himself  naively  ex- 
presses it,  that  *^  to  direct  his  exerticns  to  the  profession  gene- 
rally would  be  useless  {  because  his  views  have  already  oeen 
bffore  them  upwards  of  two  years,  without  having  yet  attracted 
any  portion  of  their  attention,  he  addresses  himself  to  Mr.  Peel; 
encouraged  by  the  circumstance  of  that  Right  Honourable  G^- 
tleman  having,  once  upon  a  time,  filled  up  a  eap  in  a  speech  with 
some  vapid  common-place,  about  the  inpxpemency  of  mterfering 
with  aficieni  institutions  and  sacred  usages.  The  reader  must 
also  bear  in  mind,  that  Mr.  Swinburne  has  fkvoured  the  world 
wit)i  ^  The  True  Development  of  the  Binomial  Theorem! ,-  ^  and 
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that  the  eye  of  his  mind  is  essentiaUy  mathematical.  We  think, 
indeed,  that  we  can  discern  in  him  tne  purpose  of  applying  exact 
science,  or,  as  he  terms  it,  ^^  one  ofGoite  own  mences^  to  juris- 
prudence generally,  and  working  out  aU  the  complicated  legal 
problems  by  algebra.  Certain  it  is  that  he  has  converted  the  law 
of  inheritance  into  a  kind  of  binomial  theorem,  the  integral  terms 
of  which  are  iss^ue  and  uncle.  He  does  not  expressly  state  this, 
but  it  is  su£Sciently  obvious  from  a  variety  of  passages  in  his 
*  Thorough  Elucidation^^  which  he  has  copied  wiui  evident 
satisfaction  into  the  present  work.  The  principle  of  the  law  of 
descents  is  thus  laid  down  :^^**  The  law,  then,  in  the  descending 
line,  is  continually  looking  for  issue,  issue,  issue,  &c.  and  in  the 
ascending  or  collateral  line  for  uncle,  uncle,  uncle,  &c.  Whether 
any  vntSt  exbt  or  not,  the  estate  vests  in  the  uncular  blood. 
Let  us  suppotte  no  unde  to  exist.  What  must  be  done  ?  We 
must  take  the  blood  nearest  to  this  uncular  blood.*^  pp.  25, 26. 

If  we  wish,  therefore,  to  give  an  uncle  ten  thousand  a-year  by 
algebra,  or,  in  other  words,  adopting  Mr.  Swinbume^s  bmomial 
theorem,  to  raise  an  unde  to  the  ten-thousand-a- year-power,  the 
calculation  will  stand  thus : — 

ten-thottsand-'a-year        ten-thousand-a-year 

unde  —  issue  I         =        uncle  »  ten-thousand-a- 

nine-thpusand-a-year 
year  unde  issue  +  ten-thousand-a-year   x   &c. 

Should  this  be  somewhat  unintellirible  to  our  readers,  we  bq^  to 
refer  them  to  Mr.  Swinbume^s  'Thorough  Elucidation,^  and 
'  True  Development,^  for  farther  information  upon  the  subject ; 
as,  at  present,  we  have  only  space  for  some  splendid  and  well- 
merited  eulogies  upon  our  law,  extracted  from  the  pamphlet 
before  us: — 

"  A  little  while  ba^  we  were  speaking  of  astronomy.  In  the  second 
century  astnmomers  got  hdd  of  one  of  these  truth-seeming  errors,  made 
it  iheir  fundamental  notion,  and,  though  it  invdved  them  in. inextrica- 
ble difficulties,  they  nevertheless  did  not  loose  it  again  till  thiirteen  or 
fourteen  hundred  yean  had  elapsed.  Nothing  is  more  plain  to  our  ocu- 
lar peroqitiott,  th«i  that  the  earth  stands  still,  and  the  sun  moves  round 
it^-;-no  notion  so  fatal  to  the  understanding  ai^.the  cultivation  of  the 
sdenee  of  astronomy.  Alphonso,  the  Wise,  it  is  recorded,  used  to  say, 
that  had  he  been  present  at  the  creation  of  the  world,  he  could  have  saved 
the  Deity  the  oomnussion  of  some  absurdities ;  but  in  a  subsequent  age  it 
appeared,,  as  the  King  himself  indeed  suspected,  that  the  fault  lay  not 
with  God,  but  with  man ;  and  that  the  mechanism  of  the  universe  was 
contrived  with  all-surpassing  excellence  of  wisdoxn.  So,  ^with  our  Ian 
ofimkeriiance,  there  has  haiuly  been  a  lawyer  who  has  not  thouffht  that 
a  more  perfect,  mors  sdf-conristent,  and  rational  system  might  have 
been  framed;'  M  a*  wUh  Ike  thmdure  rf  the  univem,  90  mih  eur  lam 
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of  inheritance ;  let  that  law^  let  our  common  law  in  general^  bees- 
pounded  riffhtly^  and  one  may  answer  for  its  proving  an  alUadmirabk 
tyMem,  asjuU  as  it  can  hold  qfphilofophy  and  science,     p.  58. 

Mr.  Swinburne  concludes  his  pamphlet  with  the  following  irre- 
sistibly touching  appeal: — 

*'  Time,  Sir,  has  left  us  Westminster  Abbey,  Canterbury  Cathedral, 
York  Minster,  and  some  such  other  venerable  and  beautiful  specimens  of 
our  ancestors'  handiwork :  time,  too,  has  left  us  our  law  ^inheritance;  one 
perfect,  one  adnurable  specimen  of  our  ancestors'  head-work;  a  matchless 
piece  cf  human  jurisprudence;  an  unique  and  aUrexceUent  rdic  of  itr 
kind;  constituted  almost  like  one  of  GotTs  own  sciences,  so  as  that  it  cannot^ 
bear  the  least  alteration  without  its  beauty  being  deformed,  without  its 
symmetry  being  destroyed,  and  the  connection  of  its  parts  being  broken 
up.  Shall  we,  with  the  meddling  finger  of  innovation,  go  about  to 
ruin  for  our  forefathers  this  proud  and  delicate  monument  ^  their  wiS" 
dom  f  What  they  have  done,  with  more  than  the  thought  and  skill  of 
men,  shall  we  go  about  to  undo  and  spoil  with  more  than  the  thou^t- 
lessness  and  mischievousness  of  children  ?  I  know  not.  But  our  law  of 
inheritance  has  been  attacked ;  a  blind  and  dangerous  seal  is  at  this 
moment  movine  against  it  in  full  activity :  it  looks  around  to  those 
resources  which  nature  and  duty  direct  to  serve  it,  and  finds  that  the 
attack  comes  out  of  the  very  quarter  which  ought  ever  to  have  held  its 
defence ;  in  the  extremity  g£  its  exigence.  Sir,  it  turns  to  you,  knowing 
that  you  have  ability  to  avert  the  threatened  outrage ;  and  trusting  that 
in  your  love  of  science  it  shall  find  ready  means  of  commending  itself  to 
your  protection. 


Art.  VII.— attachment  FOR  DEBT  IN  AMERICA. 

Report  of  if$e  Commiitee  appointed  by  Members  of  the  Bar  of 
New  Orleans  to  inquire  into  the  Circumetafiees  of  the  Sale  of 
the  British  Vessel  called  the  Speedwell,  sold  under  an  Order 
of  a  District  Court  of  the  State  of  Louisiana^  upon  an  Attach- 
merit  for  Debt:  the  Sale  having  been  annulled  asfrauduUnt 
by  a  Decision  in  the  English  Court  of  Common  Pleas.  New 
Orleans,  November,  1^27. 

This  Report  is  in  many  points  of  view  curious  and  interesting. 
It  is  novel  to  find  advocates  so  sensibly  alive  to  the  importance  of 
impartial  justice  being  dispensed,  and  to  the  consequent  d%nity 
of  their  profession,  as  to  examine  in  coipmittee  the  proceedings  in 
a  suit  carried  on  in  a  court  of  which  they  arc  practitioners,  when 
llic  fairness  of  the  proceedings  has  been  called  in  nuestion  in  the 
court  of  a  foreign  country.    But  the  sensitiveness  tnus  evinced  is 
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greatly  to  the  honour  of  the  Louisiana  Bar ;  and  it  is  still  more  to 
their  nonour,  that,  although  the  proceedings  in  their  court  were 
condemned  in  no  very  measured  language,  the  committee  gave 
way  to  no  vituperation  in  return,  when  their  investigation  satisfied 
them  that  the  aspersions  were  imjust.  The  Report,  indeed,  is 
can^dly  and  most  temperately  drawn  up,  and  it  is  therefore  a 
pleasure  to  assist  in  givmg  publicity  to  it,  by  introducing  it  into 
our  present  publication.  But  we  nave  an  additional  motive  for 
transcribing  this  document,  as  we  conceive  it  gives  a  good  sum- 
mary of  the  law  and  general  practice  as  to  attachments  in  the 
United  States,  a  branch  of  law  of  which  British  merchants  are 
daily  obliged  to  avail  themselves  in  their  dealings  with  foreign 
nations,  and  yet  of  which  very  little  is  known  in  this  country. 
The  importance,  however,  of  a  right  understanding  of  the  law  of 
attachment  will  be  best  estimated  when  it  is  mentioned,  that  in  all 
parts  of  civilised  America  the  law  of  attachment  (with  some 
variations  as  to  practice)  prevails,  with  the  exception  of  a  few 
of  the  United  States,  and  the  original  British  provinces  in 
Canada:  even  in  the  Canadian  provinces  ceded  by  the  French 
the  law  of  attachment  is  continued.  Indeed,  so  interwoven  with 
the  judicial  systems  of  most  foreign  states  is  the  practice  of  attach- 
ment, that  it  arrest  on  mesne  process  should  be  abolished  in  Ens- 
land,  it4nay  deserve  consideration,  (as  it  is  certainly  desirable 
that  the  laws  of  different  countries  affecting  commerce  should  be 
assimilated  as  much  as  possible,)  whether  the  enrstem  of  attachment 
against  a  debtor^s  goods  should  not  be  introduced  into  England, 
the  debtor  having  power  to  regain  his  goods  by  giving  bail  m  the 
same  manner  as  oail  is  now  given  in  replevin  cases  in  England. 

''  Report  of  the  Comtnittee,  ^c, 

**  The  Committee  appointed  under  a  resolution  adopted  at  a  meeting 
of  the  members  of  the  Bar  of  New  Orleans,  held  on  the  7th  day  of  May 
last,  beg  leave  to  report  :— 

'<  That  at  the  time  of  their  appointment  all  the  Courts  in  this  city 
were  in  Session,  and  much  occupied  in  bringing  to  a  dose  the  business 
pending  before  them,  it  being  but  a  few  weeks  preceding  their  regular 
adjournment  until  November ;  that  owing  to  the  absence  of  one  of  the 
Cconmittee,  and  of  several  members  of  the  bar  from  the  state  during  the 
late  epidemic,  and  the  impossibility  of  having  a  general  meeting  m  the 
bar  while  it  prevailed,  they  have  deferred  the  consideration  of  the  im-^ 
portant  subject  with  which  they  were  chaived  until  the  present  time. 

''  The  Committee  have  before  them  a  ^wspaper  Report  of  the  Case 
which  has  been  submitted  to  them,  and  their  remarks  will  be  understood 
as  applid&ble  to  that  report  only. 

"  The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  appears  to 
have  considered  the  case  relating  to  the  sale  of  the  Bris;  Speedwell  under 
\jxk2  two  points  of  view :  he  is  stated  to  have  said,  that '  the  questions 


123  Mtaehmenifar  IMi  in  Avierica.  [May, 

for  the  decisioQ  of  the  GNirt  were,  Bmt,  whether  a  Distriet  Court  of 
Louisiana  had  any  power  to  seiae  the  pn^erty  of  a  man  who  had  never 
heen  within  its  juiudiction ;  and,  secondly,  whether  all  which  passed  in 
that  Court  was  not  a  gross  and  most  scandalous  fraud  from  heeinniug/ 
This  is  the  substance  of  the  complaint :  the  rest  of  the  report  is  but  a 
repetition  of  the  same  charges,  clothed  in  terms  somewhat  more  ex- 
ceptionable/ but  not  meriting  any  particular  attention  on  that  account. 

*«  The  Committee  have  no  hesitation  in  saying,  that  a  District  Court 
of  the  State  of  I  Louisiana  has  the  same  right  to  seiae  the  proper^  of  a 
man  who  has  never  been  within  its  jurisdiction  as  any  other  Court  poa- 
sesses,  to  which  the  power  is  given  by  law  of  attaching  the  property  of 
absent  debtors.  This  power  la  granted  by  the  Acts  of  April  10th,  1805, 
and  of  January  28th,  1817,  and  has  been  exercised  by  the  Courts  ia 
Louisiana  for  twenty-two  years  past. 

'*  If  a  creditor  finds  the  property  of  his  debtor  in  this  state,  and  die 
debtor  be  absent  or  conceal  himself,  so  that  the  process  of  our  Courts 
cannot  reach  him,  his  prQ|)erty  may  be  attached.  Whether  the  debtor 
has  ever  been  here  or  not  is  immaterial;  he  can  contract  debts  in  the 
state  without  being  in  it;  and  the  only  question  is,  whether  the  relation 
of  creditor  and  oebtor  exists  between  the  plaintiff  and  defendant. 
Statutes  similar  to  the  attachment  laws  of  this  state  are  in  farce  in 
Massachusetts,  New  York,  Pennsylvania,  and  Maryland,  and  it  is  b^ 
lieved  in  most  of  the  other  States  of  the  Union ;  and  particular  speoies 
of  the  property  of  absent  debtors  are  subject  to  attachment  under  the 
customs  of  London,  Bristol,  and  Exeter.  Such  customs  of  foreign  at- 
tachment, particularly  that  of  London,  have  for  many  years  been  reoog- 
niied  by  the  Courts  of  Westminster,  as  will  be  seen  by  reference  to 
various  books  of  Reports:— Roll's  Reports,  106;  RolL  Abr.  551,  630; 
Cro.  £Ua.  598,  830;  2  Wm.  Blackstone,  886;  S  East,  S67;  and  more 
recently  by  the  Court  of  Common  Pleas,  5  Taunt  228,  884,  and  558^ 
and  by  two  of  the  very  judges  (Messrs.  Park  and  Burroughs)  who  have 
animadverted  with  such  severity  upon  the  proceedings  in  ouestion, 
1  Bro.  and  Bing.  490.  Wetten  and  Girtaner  v.  Rucker.  By  our  laws  the 
properHf  of  the  debtor,  of  whatsoever  nature  it  be,  is  sul^ect  to  attach- 
ment; and  the  difference  between  them  and  the  customs  mentioned  ia 
merely  artificial.  If  any  property  is  subject  to  attachment,  why  shoold 
anj^  be  exempted  from  it  ?  There  is  no  more  leason  why  funds  in  the 
huids  of  a  correspondent  should  be  liable  to  be  attached  at  the  suit  of  a 
creditor,  than  that  a  vessel  should.  Thik  liability  to,  or  exemption  from 
attachment,  is  a  question  of  expediency,'  which  the  le^slature  of  eveiy 
indepoadent  State  alone  is  competent  to  decide. 

''The  Committee,  therefore,  entertain  no  doubt  whatever  of  tke. 
jurisdiction  of  the  District  Court  of  the  State  of  Louisiana,  in  respect  of 
the  seiaure  of  the  Brig  SpeedwdL 

"  As  to  the  alleged  fraud,  the  Committee,  aware  that  they  could  not 
with  propriety  impeach  the  opinions  of  the  Enj^lish  iudge^  unless  they 
had  before  Uiem  ^e  whole  evidence  upon  ^hich  those  opinions  wen 
founded,  and  as  it  is  impossible  to  Imow  what  evidence  was  oflfered  on 
the  tzisl  of>lhe  cause  in  the  Court  of  Common  Pleas,  think  it  their  du^ 
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to  ftaCe  all  the  important  &cts  of  the  case  which,  on  a  careful  inreatiga- 
tum,  they  hare  heen  aUe  to  collect. 

«<  On  the  Sd  of  April,  1834,  a  Writ  of  Attachment  issued  from  the 
District  Court  of  the  State  of  Louinana,  against  the  property  of  James 
Ritson  reaidinff  in  Liverpool,  (England,)  at  the  suit  of  Salkdd,  Lloyd, 
&  Co.  (a  higUy  respectable  Engluh  House  established  here,^  for  the 
reeoTeryof  1813  dollars  and  21  cents.  Under  this  writ,  the  sheriff 
seiaed  the  Brig  Speedwell,  belonging  to  the  defendant 

'*  On  the  SOth  of  April,  Charles  Daunay,  Esq.  a  member  of  the  Bar, 
and  a  gentleman  of  irreproachable  character,  was  appointed  by  the  Court, 
on  the  part  of  the  defendant,  under  the  statute  of  April  10th,  1805, 
which  provides,  amongst  other  matters,  that  the  Court  shall  appoint 
some  proper  person  to  defend  the  interest  of  the  debtor  where  property  is 
attached,  and  that  such  delay  may  be  granted  in  order  to  procure  an 
answer,  and  make  out  a  defence,  as  to  the  Court  may  seem  just.  Six 
months  were  allowed  the  counsel  to  corrcrpond  with  Mr.  Ritson. 

On  the  6th  of  May  ensuing,  the  following  interlocutory  order  was 


•"On  the  motion  of  C  F.  Daunay,  the  attorney  appointed  by  the 
Court  to  defend  the  absent  defendant,  and  in  giving  the  Court  to  under- 
stand that  the  Brig  Speedwell  attached  in  this  suit,  the  property  of  the 
defendant,  is  in  a  penshins  situation,  and  that  the  damage  she  will 
mstain,  by  bong  detained  for  the  period  of  time  necessary  to  correspond 
with  the  said  absent  defendant,  and  the  costs  and  expenses  in  detaining 
the  same,  willbe  a^reat  injury  to  the  said  owner:  and  the  Court  having 
examined  into  the  circumstances  of  the  case,  and  heard  the  testimony  m 
the  sheriff,  and  the  report  oi  A.  Seguin,  a  ship  carpenter,  and  Thomas 
Watson,  ike  master  of  the  said  vessel,  and  being  satisfied  therewith,  do 
ovder  that  the  riierlff  proceed  to  sell  the  said  vessel,  after  the  usual  ad- 
vertisements; the  terms  to  be  seven  hundred  dollars  cash,  and  the 
remainder  at  six  n^ohths'  credit ;  and  that  he  hold  the  proceeds  subject 
to  the  order  of  the  Court.' 

"  Under  thu  oider  the  Brig  was  sold.  Sales  of  property  attached^ 
aituated  as  this  vessel  wa^  have  been  ordered  by  our  Courts  since  their 
cnganiaation.  The  authority  to  order  the  sale  is  necessarily  inherent  in 
the  Court,  under  whose  process  the  property  is  seised  in  order  to  avoid 
expense,  or  prevent  its  total  loss  or  deterioration,  and  is  alike  advan- 
tageous to  all  parties  interested.  Our  system  of  law  is  the^  dvil  law, 
and  our  Gmrts  possess  the  same  power  over  property  which  is  under  its 
process,  as  is  exercised  by  the  Coturts  of  Chancery,  and  of  the  Admiralty, 
in  the  United  States,  and  in  England.  Mr.  Sergeant,  in  his  Treatise 
on  the  Attachment  Law  of  Pennsylvania,  states,  that  where  the  goods 
Attached  are  of  a  perishable  or  chargeable  nature,  the  Court,  on  the  saipe 
being  shown,  will,  on  motion,  order  them  to  be  sold.  When,  therefore, 
the  defendant's  interest  in  a  shallop  was  attached,  the  Court  made  an 
Older,  at  the  first  term  after  a  positive  affidavit  of  the  debt  filed,  that 
the  dudlop  should  be  sold,  being  a  chargeable  commodity.  1  Dall. 
Rep.  379. 

"  The  judge,  it  appears,  before  cianting  the  order  for  the  sale  of  the 
vessel,  took  the  best  means  to  have  before  him  the  best  information  as  to 
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her  oondili(m,  in  respect  of  which  the  testimony  of  a  master  ship-builder^ 
who  had  examined^  and  the  captain  who  had  diarj^  of  her,  was  heard. 
Who  could  be  so  well  acquainted  with  her  condition  as  the  master  who 
had  navigated  her,  and  the  ship  carpenter  who  made  it  his  business  to 
ascertain  it  ?  Mr.  Seguin,  the  master  ship-builder  who  was  ei^aininedj 
and  in  whose  testimony  the  fullest  reliance  must  be  placed  by  all  who 
know  him,  is  still  of  opinion,  that  had  a  jury  been  held  on  the  Speedwell 
at  that  time,  she  would  hare  been  condemned.  This  opinion  does  not 
seem  to  dash  with  the  fact  exhibited  by  her  register,  that  she  was  sold 
as  a  priJKe  of  war  under  .a  decree  of  the  Vice  Admiralty  Court  in  Jamaica 
in  the  year  1800.  The  Court  acted  within  its  authority  and  with  a 
laudable  circumspection,  and  consulted  the  best  interests  of  all  concerned, 
according  to  the  best  information  ajQTorded;  for  it  was  evident,  that  were 
the  vessd  to  have  been  detained  on  expenses  during  the  sunmier  months 
in  this  port,  the  result  would  be  a  samfice  of  her  value.  On  the  22d 
of  May,  1824,  the  vessel  was  sold  at  public  auction  at  the  Exchange 
Coffee  House,  the  place  where  public  auctions  were  held,  and  at  an  hour 
of  the  day  when  the  greatest  number  of  men  of  business  are  collected 
there,  after  ten  days'  public  notice  in  two  Newspapers— the  mode  of 
advertisement  prescribe  by  law.  Mr.  Alexander  Gordon  (then  of  the 
British  House  of  Gordon,  Grant,  &  Co.  at  present  of  the  House  of 
Gordon,  Fastall,  &  Ca)  became  the  purchasers  for  the  sum  of  2000 
dollars.  The  vessel  had  been  appraised  at  that  sum,  and  the  Conmiittee 
are  satisfied  it  was  as  much  as  she  was  considered  to  be  worth  at  that 
time. 

"  On  the  7th  of  November,  1826,  the  cause  was  tried,  and  jud^ent 
rendered  against  the  defendant,  foi  the  amount  claimed  by  the  plamtiffi, 
and  the  proceeds  of  the  property  attached  were  ordered  to  be  paid  over 
to  them. 

<'  It  has  been  erroneously  stated,  that  the  sum  of  250  dollars  was 
allowed  to  Mr.  Daunay,  who  represented  the  defendant,  for  his  prafea- 
sonal  services.    Fifty  dollars  was  the  sum  allowed  him  by  the  Court. 

''  The  Committee  feel  themselves  bound  to  notice  some  irregularities 
in  this  business,  which  do  not  affect,  however,  the  legality  of  the  judicial 
proceedings,  nor  have  they  worked  any  injury  to  the  interests  of  the 
defendant.  The  account  filed  by  the  plaintiffs  in  their  suit  is  not  stated 
with  proper  exactness ;  but  there  was  a  sum  certain  sworn  to  be  due, 
and  this  sum,  and  even  more,  the  Committee  is  satisfied  was  due ;  on 
the  trial  of  the  cause,  after  due  proof.  Judgment  was  rendered  for  that 
sum  only.  By  the  order  of  sale  o£  the  odi  of  May,  1824,  the  sheriff  was 
ordered  to  hold  the  proceeds  of  the  vessel  sulnect  to  the  order  of  the 
Court.  Mr.  Gordon,  the  purchaser,  paid  to  the  sheriff  808  dollars  and 
89  cents,  the  amount  of  charges  and  expenses  on  the  vessel,  and,  besides^ 
the  sum  of  3SS  dollars  and  72  cents  for  seamen's  wages  privilesed 
thereon,  making  the  sum  of  687  dollars  and  6l  cents,  and  gave  his 
obligation  to  pay  the  balance  of  the  purchase  money  when  required. 
The  plaintiff  directed  the  sheriff  to  call  foi;  no  more  payments.  The 
purchaser  afterwards  paid  over  the  balance  of  the  purchase  money  to  the 
plaintiff.  If  the  parties  contemplated  a  fraud  in  this  transaction,  such 
an  Irregularity  as  this  would  certainly  have  been  avoided.     No  attempt 


182ai  Attaehmem  fw  DAt  in  America.  12S 

at  conoeahnent  has  been  made  in  relation  to  it.  The  return  of  the 
dierifi'ihows  tliat  the  money  was  not  received  by  him^  and  the  Committee 
are  at  a  Ion  to  assign  any  other  reason  for  this  deviation  from  the  direo^ 
tions  of  the  Court,  than  the  confidence  of  the  parties  in  each  other! 
They  were  all  British  subjectSy  having  extensive  commercial  relations 
with  merchants  in  Great  Britain :  the  Speedwell  was  a  British  vessel. 
The  gentleman  who  conducted  the  business  of  the  plaintiff's  house,  and 
the  purchaser,  Mr.  Gordon,  have  long  been  known  in  this  country,  and 
their  characters  are  not  only  unimpeached,  but  distinguished  for  correct- 
ness  and  probity.  They  had  no  transactions  or  connexions  in  business 
together.  The  character  of  the  sheriff  forbids  the  idea,  that  any  sale 
wcNild  be  made  by  him  which  was  not  in  all  respects  fair  and  legaL 

**  Before  the  attachment  was  issued,  a  bond  in  double  the  amount  of 
the  debt  as  required  by  law,  with  security,  then  and  still  undoubted, 
was  given  to  indemniify  the  defendant  against  any  damage  he  might 
suffer  in  case  the  attachment  should  be  wrongfully  sued  out,  and  the 
sheriff  was  authorised  by  law  to  deliver  up  the  vessel  on  security  being 

S'ven  for  the  debt.     Tins  bond,  of  course,  remains  in  full  force,  and 
Ltson  can  at  any  time  avail  himself  of  it,  provided  there  be  any  fraud 
in  the  transaction. 

**  The  Committee,  in  this  investigation,  have  been  guided  by  the 
single  desire  of  ascertaining  the  truth  in  respect  to  the  proceedings  in 
the  case  of  the  Speedwell,  and  submit  the  result  to  their  brethren  dt  the 
Bar. 

**  MAZ4BEAN, 

"  J.  W.  Smith, 

"  G.  EUSTBS.'' 
«'  Nev  Orieuf,  fiat.  S3,  18S7." 


AaT.  VIII.— LETTER  FROM   MR.  HUMPHREYS  IN 
REPLY  TO  DR.  REDDIE  AND  MR.  COOPER. 

Wk  haver  received  the  following  letter  from  Mr.  Humphreys, 
the  author  of  the  *^  Observations  on  the  English  Laws  of  Real 
Property.  It  is  with  the  greatest  pleasure  we  insert  a  communi- 
cation from  so  able  a  correspondent 

To  the  Editor  of  the  Jurist. 
Sir, 

The  relevancy  of  the  subject  on  which  I  am  about  to 
address  you  to  the  topics  usually  discussed  in  your  valuable  pub- 
fication  induces  me  to  request  your  insertion  of  a  few  statements 
in  reply  to  some  charses  m  inaccuracy,  partly  in  facts,  and  partly 
in  reasoning,  adduced  against  my  ^^  Ooservations  on  the  Ensrlish 
Laws  of  Real  Pnqierty  ^  in  two  recent  publications;  one  of  which 
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18  ^*  A  Letter  to  the  Lord  Chancellor^  by  John  Reddie,  Esq. 
Advocate,  F.R.S.E.,  &c.  &c.  and  Doctor  or  Laws  of  Grottingen ; 
and  the  other  is  »**  An  Account  of  Parliamentary  Proceaiings 
relative  to  the  Defects  in  the  Court  of  Chancery,  &c.  &c.,  by  Mr. 
Cooper,  of  the  Chancery  Bar,  and  Author  of  the  late  *^  LeUres  sur 
la  Chancelleri^.'" 

In  perusing  Mr.  Reddie^s  pamphlet  I  at  first  felt  somewhat 
discomposed  at  the  discourteous  manner  in  which  both  my  work 
and  its  author  were  named;  but  where  I  find  it  asserted,  that 
^^  Mr.  Bentham  is  ignorant  of  the  Roman  laws,*"  (a)  that  M.  Rey 
mistakes  flippancy  for  science,  and  turgid  declamation  for  sober 
learning,  (6)  I  am  content  to  be  placed  under  the  writer^s  ban  in 
such  company  as  these. 

The.writer^s  main  charges  against  myself  may  be  reduced  to 
two  : — First,  that,  in  correcting  the  Laws  of  Real  Property  (for 
of  these  alone  I  treated),  I  prefer  codifying  to  partial  corrections ; 
•and,  next,  that  the  instances  adduced  by  me  in  support  of  my 
arguments  are  unfortunately  chosen;  alterations  of  all  descrip- 
tions, whether  in  the  civil  or  criminal  departments  of  jurispru- 
dencei  are  accumullited  from  all  quarters,  wnether  in  point  or  not. 
The  conclusions  are  seldom  logically  drawn,  or  the  facts  correctly 
stated. 

On  the  former  charge  I  have  a  preliminary  observation  to  make. 
The  first  edition  of  my  work  appeared  in  1826;  the  second  in 
Jime,  1827-  In  the  preface  to  this  latter  edition,  speaking  of  its 
alterations  from  the  former,  I  have  expressed  myself  uius : — 
*<  The  author  |;ave. utterance  to  the  defects  and  the  wrongs  of  our 
actual  institutions  under  an  acute  sense  of  their  practical  ^yil; 
but  with  little  expectation  of  speedilv  exciting^  a^  correspondBnt 
.  feeling  on  the*  part  of  the  public.  tJnder  this  impr^Mon,  he 
treated  the  page  of  reform  as  an  atbunij  on  which  he  might  firefly 
inscribe  his  own  notions  of  a  pure  system  of  landed  property, 
accordant  with  our  civil  constitution.  In  the  indifference  and  pre- 
judice which  he  attributed  to  the  public  he  has  happily'found 
himself  deceived.  This  discovery  nas  induced  him  to  beccnne 
more  practical  on  his  part,  and  to  substitute  for  a  speculative 
system,  a  closer  approximation  to-  the  actual  extent  of  reform,-  ia 
which  the  public  appear  disposed  to  concur.  With  this  view  he 
has  introduced  the  rollowing  modifications  of  his  original  proposi- 
tion : — 

<<  The  term  '  code''  proves  unpalatable  to  the  English  public, 
88  importing  something  revolutionary ;  at  all  events  foreign  and 
unconstitutional.  The  siMplification,  too,  about  to  be  proposed 
instead  of  the  tottfl  abolition  of  the  leading  features  of  tenures, 

(•)p  51  (ft)  p.  75. 
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would  render  this  term  less  appropriate  to  any  legislative  improve- 
ment of  the  laws  in  question.  For  this  and  simihr  reasons,  which 
will  be  assigned  in  the  sequel,  the  unpopular  expression  no  longer 
designates  the  proposed  scheme  of  reform.^ — pp.  viii.  ix. 

Now,  Mr.  Reddie^s  letter  was  published  in  1828 ;  and  it  is  only 
recently,  and  by  acddent,  that  I  heard  of  it.  In  the  interval 
had  appeared  a  controversial  letter  addressed  by  Mr.  Suffden  to 
myseli,  with  my  reply,  a  correspondence  on  which  Mr.  Keddie 
comments  copious^ ;  can  it  then  be  believed,  or,  if  credible,  is  it 
excusable  that  Mr.  Reddie,  so  acutely  alive  to  the  subject, 
perusing  even  each  subordinate  discussion  of  it,  could  have  sud- 
denly so  relaxed  his  attention,  as  to  be  ignorant  of  a  second  edition 
of  the  woric  which  had  been  submitted  to  the  public,  and  variously 
alluded  to  for  the  better  part  of  a  year  before  the  publication  of 
his  own  criticisms.  But  the  secona  edition  did  not  afford  him  the 
same  opportunity  of  decrying  the  horrors  of  codifying  as  the  first. 

Had  he  perused,  however,  even  the  first  edition  with  any 
thing  short  of  a  determination  to  find  the  phantom  he  combats, 
the  propositions  for  a  code  of  real  property,  which  constitute 
the  second  part  of  my  work,  would  iiave  presented  themselves 
in  any  form  but  that  of  precipitation.  They  are  introduced 
by  observing  that  (c)  ^'  In  so  untried  a  field  the  first  suggestions 
must  necessarily  be  imperfect,  both  in  their  contents  and  their 
omissions ;  nor  shall  I  attempt  more  than  I  strictly  profess,  a  bare 
outline.'^  I  subsequently  state  that,  *^  1  had  redeemed  my  first 
pledge  of  showing  that  our  present  system  of  the  laws  in  question 
IS  incapable  of  correction.  The  object  of  this  my  second  part  is, 
not  to  complete  a  code,  but  to  show  that  the  task  is  practicable:"*^ 

To  proceed  to  the  actual  crime  of  codifying,  bearing  always  in 
mind  that  it  applies  only  to  our  present  uncouth  Ikws  ot  real 
property.  Had  Mr.  Reddie  evinced  a  knowledge  of  even  the 
rudiments  of  this  system — had  he  been  aware  how  mucn  it  is 
influenced  by  the  political  circumstances  of  past  and  half  forgotten 
times;  by  the  stratagems  of  cunning  to  evade  oppression;  of 
ecdesiastial  institutions  to  aggrandise  tneir  order ;  by  the  change 
from  a  feudal  aristocracy  to  a  limited  monarchy»  and  a  legislature 
partly  representative,  with  numerous  other  influential  causes — ^had 
he  balanced  the  extraneous  operations  of  these  against  a  pure 
system  of  laws,  embracing  the  only  essentials,  namely,  the  rights 
of  enjoyment,  transmission,  and  liability  to  creditors,  and  finally 
struck  the  balance  between  inconvjenience  and  habit  on  the  one 

Crt,  and  principle  on  the  other ;  in  this  arena  I  might  have  com- 
ted  with  instruction  to  the  public  and  pleasure  to  myself     As 


W  p.  178, 


128  Letter  from  Mr,  Humphreye  IJ^'^y' 

it  is,  I  can  only  recommend  Mr.  Keddie,  after  peroang  the  second 
and  third  volumes  of  his  Blackstone,  to  apply  to  toe  uncouth 
state  of  our  English  laws  of  real  vroperty,  which^  he  will  find 
represented  there  the  principles  developed  in  the  treatise  ^*  De  la 
Codification'^  of  Mr.  Bentham,  arrai^ed  and  edited  by  M.  Du- 
mont — Paris,  1828. 

Tn  p»  59,  indeed,  I  fix  him  for  once  to  somewhat  of  specifica- 
tion ;  nor  can  I  sufier  the  occasion,  however  meagre,  to  pass. 
A  father  is  depictured  as  lying  '^  on  his  death-bed  in  doubt  (from 
the  horrors  of  my  code)  as  to  the  destination  of  his  estatie,  and 
the  validity  of  his  testamentary  provision  for  his  widow,  or  orphans; 
pierfaaps  even  with  reeard  to  their  legal  right  to  the  possession  of 
that  property,  which  he  had  hitherto  considered  as  his  own.  Nor 
do  tne  consequences  end  here.-— The  customs,  opinions,  and 
modes  of  procedure  which  had  antecedently  existed  being  at  once 
annihilated,  at  the  moment  of  Mr.  Humphreys^s  new  and  yet 
untried  forms,  doubts  would  instantly  start  up— -every  last  will 
and  testament  made  before  the  code  must  be  altered.^ 

The  chief  of  the  foreeoing  objections  seem  to  point  at  testa- 
mentary disposition,  and  the  rights  of  dow^r  and  succession. 
Now,  uT  the  reader  will  turn  to  the  42d  proposition,  in  the  seccmd 
part  of  my  work,  he  will  find  the  testamentary  power  so  enlarged 
and  defined  (particularly  by  the  first  provision,  that  every  will 
of  land  shall  take  eflect  from  the  deaih  of  the  testator) ;  that 
there  would  be  less  occasion,  if  it  were  adopted,  to  alter  prior 
wills  than  what  exists  at  present,  when  wills  operate  upon  such 
land  only  as  the  testator  possesses  at  the  time  of  making  them, 
and  do  not  embrace  after  purchased  estates.  The  laws  ofdescent 
are  simplified,  and  their  present  anomalies  removed,  without 
interfering  with  their  present  leading  principles ;  and  I  deem  it  no 
small  coimrmation  of  the  justness  of  my  views  that  Mr.  Preston, 
on  peruung  my  propositions  on  the  subject,  expressed  their  exact 
coincidence  with  nis  own  speculations  on  a  subject  on  which  his 
opinion  must  ever  be  deemed  invaluable.  Tne  law  respectii^ 
dower  is  adjusted  by  the  28th  Proposition,  in  a  manner  whi^ 
recondles  the  actual  law  with  the  rules  of  convenience  and  moral 
justice.  These  are  what  Mr.  Reddie  seems  to  intend  by  the  legal 
rights  of  widows  or  orphans ;  though  as  to  the  latter  I  shomd 
inform  him,  that  our  law  of  pQmogeniture  excludes  the  whole  of 
them,  except  the  eldest  son,  from  any  legal  right  whatsoever  in 
land.  As  to  the  sudden  '*  annihilation^  of  customs,  if  he  will 
refer  to  title  1,  chap.  3,  he  will  find  provimon  made  for  ihe  gradual 
extinguishment  of  copyholds  and  other  samilar  rights ;  and  that 
in.  a  manner  consonant  with  the  present  general  practice.  With 
modes  of  procedure,  I  shall  only  briefly  state,  that  it  is  a  subject 
I  have  not  meddled  with. 
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The  writer  afterwards  proposes  to  be  more  explicit,  (d)  and  hd 
proceeds  to  state  mjr  positioii,  that  tenures,  uses,  and  trusts  ar^ 
not  merely  unessential,  but  burthensome.  Here  at  lei^h  I 
expected  to  find  a  discussion  of  these  topics;  but  in  Tain.'  From 
sober  reality  the  writer  again  turns  to  coWbat  his  favourite  phan- 
tom of  a  code;  to  which  he  here  Attributes  the  further  imagmary 
quality  of  attaching  unalterably  upon  sll  future  generations.  I 
will  not  inquire  in  which  of  my  propositions  this  intention  is  tp  be 
diaooTered;  but  I  will  briefly  observe,  that  one  of  the  wisest  o^ 
of  M.  Bentbam^s  numerous  oi^inal  suggestions  is  that  for  the 
constant  revision  of  laws. 

After  the  most  sweejring  anathemas,  however,  aigainst  codifica- 
tion, in  all  its  forms,  M.  Reddie,  like  myself,  though  not  with 
aual  consistency,  represents  our  legislature  as  guilty  of  the  veiy 
fence. — "  Many  of  the  doctrines  of  the  common  law^  he  ob- 
serves, *^  have  from  time  to  time  been  embodied  by  the  legislature 
in  statutes  9  thus  recogniring  and  promulgating  that  practice  to 
exist  for  the  future  which*  had  been  luready  established  by 
iisage.^  (e)  Indeed  his  leading  auth(mty,  Mr.  Simden,  exhibits 
in  more  passages  than  one  of  his  letter  to  mysw  the  germ  of 
codification  in-  an  equally  sensible  degree.  (/) 

For  the  sake,  however,  of  those  of  your  readers  whom  the 
very  name  of  codification  may  have  rendered  indisposed  to  all 
systematic  reform,  I  will  briefly  advert  to  the  state  of  the  question 
in  our  own  country.  Whether  the  result  be  termed  a  code,  or 
be  an  act,  or  a  series  of  acts,  to  amend  and  consolidate  the  hiws 
in  question,  is  a  mere  question  of  words,  ^any  of  our  present 
reforming  and  consolidating  acts,  for  instance  those  relating  to 
the  customs  and  tiie  eldse,  to  .crimes  against  property,  to  trustees 
and  mortgagees  imder  legal  disabilities,  to  bankrupts,  to  insolvent 
debtors,  are  all  in  efiect  distinct  parts  of  a  code ;  correcting  and 
embodying  all  prior  laws  and  rules,  whether  statutory,  ju£cial, 
or  textuary,  on  the  same  subject  But,  on  the  important  head 
which  I  have  myself  selected  for  discussion,  the  government  has 

J>lao^  itself  in  pari  delicto  by  the  commission  recentiy  issued* 
or  ^*  an  inquiry  into  the  law  of  England  respecting  real  property, 
and  the  various  interests  therein,  and  the  methods  and  forms  of 
aliening  and  transferrins  the  same ;  and  whether  any  and  what 
improvements  can  be  made  therein,  and  how  the  same  may  be  best 
carried  into  efiect^  Thia  inquest  embraces,,  to  the  fullest  eitent, 
and  (with  dtie  idlowance  for  curtailment),  in  the  same  order,  the 
investigations  I  have  already  made  of  the  defects  of  these  laws  in 
the  first  part  of  my  work,  and  of  their  suitable  remedies  in  iter 
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second  part.  The  commissioners  may  exceed  or  may  fall  short  of 
my  views  of  the  subject;  but,  as  far  as  we  are  concurrent,  I 
anticipate  the  same  result  from  our  labours. 

I  proceed  to  the  minor  charges  of  offences  in  authorship, 
unhappy  or  incorrect  citations  in  support  of  my  arguments,  and 
illogical  conclusions.  The  instances  are  adduced  in  a  somewhat 
desultory  manner;  but,  that  none  of  them  may  be  overlooked,  I 
will  pursue  Mr.  Reddie^s  own  order.  I  must,  however,  premise 
it  as  rather  a  novel  mode  of  controversy  that,  though  a  professed 
critic  of  my  work,  he  nowhere  cites  from  the  book  itself,  but 
ever  from  my  letter  in  reply  to  Mr.  Sugden.(gr^ 

I  am  first  alluded  to  as  recommending,  m  nSy  reply  to  Mr. 
Sugden,  (A)  the  code  civil  of  France,  ^^  as  a  piure  and  harmonious 
system  of  jurisprudence.'*^  In  ordinary  discussion,  a  writer  who 
controverts  the  positions  of  another  states  his  own  views  of  the 
debatable  points  on  which  his  opponent  may  meet  him ;  but  what 
does  Mr.  Keddie  present  us  witn  ?  not  a  single  podtion  regarding 
either  the  institutions  themselves,  whether  in  their  direct  objects, 
their  more  remote  political  effects,  or  their  connection  with  the 
past  history  of  jurisprudence  (so  rich  a  subject  in  France) ;  not 
even  an  analysis  of  the  question.  Instead  or  such  essential  topics 
as  these,  the  critic  indulges  himself  in  a  declamation  against  the 
horrors  of  the  French  revolution,  and  in  a  laboured  effort  to 
ascribe  to  the  ambition  of  Napoleon  the  chief  formation  of  a  code 
which  was  more  than  half  completed  for  years  before  his  name  was 
heard  of.  (»)  He  closes,  indeed,  with  a  concession  which  seems  to 
render  all  his  preceding  efforts  nugatory — "  It  is  for  that  part  of 
the  code  alone  which  regulates  the  relations  of  Frenchmen  in  their 
private  dealings  that  tney  have  reason  to  be  grateful.'*^  This, 
indeed,  is  both  liberal  and  unexpected ;  but  I  am  yet  to  know 
what  part  of  the  code  it  is  which  does  not  regulate  private  trans- 
actions. Every  civil  code  the  world  has  yet  been  presented  with 
determines  mere  civil  rights. 

But  I  laud  the  Dutch  code,  {k)  In  this,  indeed,  Mr.  Reddie 
admits  I  have  not  done  ill;  but  its  acknowledged  excellence  he 
attributes  to  ^^  a  return  to  the  natural  principles  and  customs  of 
the  country  completely  divested  of  the  abstractions  and  conceits  of 
the  code  of  France.**"  Had  Mr.  Reddie  abstracted  his  own  atten- 
tion from  words  to  things,  a  very  cursory  comparison  of  the  two 
codes  would  have  informed  him  that,  in  their  outlines  and  general 
principles,  they  are  essentially  Jike:  frequentiy  the  same,  and 
always  resembling  in  their  leading  rules-— of  transmission  by  act 
of  law  and  of  the  party— of  contracts  of  every  description— of 
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legal  obligations,  and  of  prescription.  AUke,  too,  in  the  distribu- 
tion of  the  subject,  with  the  single  leadiiu;  exception,  that  the 
rights  of  marriage,  which  constitute  the  firm  title  of  the  French 
code  of  property,  form  the  fourth  and  the  seven  next  rides  of  the 
Dutch  civil  code  of  persons. 

In  my  letter  to  Mr.  Sugden,  I  concur  with  him  in  r^pretring, 
that  an  American  correspondent  of  his  had  shown  a  disposition  to 
adopt  our  artificial  doctrine  of  uses.  Some  of  their  states,  how- 
ever,  I  observe,  for  instance  New  York  and  Louisiana,  seem 
recently  disposed  to  take  more  original  views  of  legislation.  This 
slender  basis,  this  brief  allusion,  pursuinpr  a  train  of  thought 
which  orijpnated  with  Mr.  Sugden  himself,  Mr.  Reddie,  whose 
eloquence  usually  bears  an  inverse  proportion  to  his  matter, 
inflates  into  a  formal  recommendation  on  my  part  of  the  code  of 
Louisiana  for  adoption  in  Gi^eat  Britain.  "  What,  is  it  gravely 
'*  maintained  that,  because  a  province  of  half  civilized  inhabitants 
*'  just  emancipated,  without  public  establishments  or  commerce— 
^^  without**^  (and  here  almost  every  ima^nable  want,  both  political 
and  civil  is  enumerated) ;  ^^  have  subjected  themselves  to  the 
*^  guidance  of  a  well-meaning  individual,  is  it  incumbent  upon  this 
*'  country  to  do  so  likewise,  and  to  adopt  a  code?  Such  arguments 
*^  and  conclusions  are  unworthy  of  a  serious  refutation.'"  (Z)  Not 
the  slightest,  the  most  remote  allusion  can  be  made  to  any 
possible  subject,  but  it  is  instantly  forced  by  our  rhetorician, 
a  propos  de  hottesj  into  an  occasion  to  declaim  against  the  horrors 
of  codifying. 

Had  Mr.  Reddie^s  reading  in  English  classics  been  as  extensive 
as  his  acquaintance  with  the  names  of  foreign  jurists,  it  would 
have  protected  him  from  the  observation,  that  the  expression 
**  the  entire  nuisance  must  be  abated  ^  is  from  my  own  technical 
phraseology*     It  is  not  mine  but  Mr.  BurkeV 

Mr.  Reddie  would  ^*  willingly  pass  over  the  mistaken  idea  of 
the  Theodosian  code.^  But  /  wQl  not  This  mistake  was  not 
mine  but  Mr.  Suffden^s,  who  assumed  that  it  contained  a  methodi- 
cal collection  kuK  digest  of  the  laws.  This  I  pointed  out  in  my 
reply  to  his  letter,  (m)  I  can  only  account  for  Mr.  Reddle's  mis- 
take  by  supposing  that,  in  his  eagerness  to  expose  error,  and 
having  both  the  letters  before  him,  he  quoted  from  my  letter  in- 
stead of  Mr.  Sugden^s. 

We  learn  from  Dr.  Johnson,  that  Pope,  in  the  first  edition  of 
his  Essay  on  Man,  described  the  human  mind  ; 
*  A  migfatj  maie  of  walks  without  a  plan  !* 

But  this,  in  his  second  edition,  he  altered  to 
^  A  mightj  mase,  bat  not  without  a  plan.' 

(t)  p.  43.  (m)  Ijctterp:/ 
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These  two  readings  depict  precisely  the  difference  of  sentiment 
between  the  learned  Doctor  (n 

«  The  U- 
oifian^  of  Gocdngen  '* 

and  myself  on  the  intricate  subject  of  laws. 

Mr.  Cooper^s  criticisms  in  h&  ^^  Account  of  Parliamentary  Pro- 
ceedings relatiye  to  thei  Defects  of  the  Court  of  Chancery^  &c^ 
next  demand  my  attention.  In  a  review  contained  in  the  FordgA 
Quarterly  of  a  recent  publication  entitled  Letiree  sur  la  Chan- 
cellerie  d'AngleterrCf  written  under  the  masque  of  a  French 
suitor  here  to  his  brother,  an  advocate  at  Paris,  and  of  which 
Mr.  Cooper  has  since  avowed  himself  the  author,  the  reviewer 
adverts  to  some  illustrations  which  I  had  bestowed  upon  my  sub- 
ject from  the  systems  of  other  nations.  Mr.  Cooper,  m  the  course 
of  his  reply  to  the  critic,  after  liberally  apppreciating  thie  value  of 
my  suggestions  on  the  direct  subject  of  tne  law  of  fteal  Property, 
proceeds  with  some  observations  of  which,  in  order  to  jdve  them 
whatever  weight  they  are  entitled  to,  I  must  transcribe  me  whole. 
*^  But  few  (continues  Mr.  C),  except  the  reviewer,  would  think 
of  ascribing  to  Mr.  Humphreys  a  familiar  acquaintance  with  the 
forei^  codes,  (n)  Indeed  Mr.  Humphreys  himself,  in  his  letter 
to  Mr.  Sugden,  does  not  scrujde  to  state  now  little  he  knew  upon 
the  subject.^  After  observing  that  Mr.  Sugden  had  expressed 
himself  rather  strongly  as  to  the  excess  of  law  books,  and  of 
litigation,  which  had  already  inundated  Fntnce  from  its  code,  he 
adoBy  '^  on  these  subjects,  however,  we  can  both  of  us  personally 
be  but  imperfectly  instructed.  Nothing  short  of  dose  and 
repeated  inquiries  on  the  spot  cquld  afford  any  accurate  result. 
And  it  is  said^  that  Mr.  Humphreys  has  immediately  afterwards 
given  a  very  apt  illustration  of  what  he  has  stated,  by  falling  into 
a  whimsical  error ;  firom  which  it  should  seem  that  even  inquiries 
made  on  the  spot  cannot  always  be  relied  on.  Mr.  Humphreys 
informs  us  that  he  had  been  rec|ently  honoured  with  an  interview 
at  Brussels  by  M.  Van  Maanen,  the  Minister  of  Justice,  who  bore 
no  inconsidenble  part  in  framing  the  constitution  and  the  laws  of 
the  kingdom  of  the  Netherlands ;  and  from  whose  assurance  he 
felt  warranted  in  stating,  t&at  their  code,  which  enjoyed  die 
advantage  of  nosterioritv  over  that  of  France,  worked  well;  and 
he  tells  us,  after  the  publication  of  his  letter  to  Mr.  Sugden,  that 
he  perused  the  dvil  code  of  the  Netherlands,  and  then  traversed 


(«)  <<  Since  tbii  Append  wu  written  I  ha:?*  dcmed  modi  gntifiadon  from  the 
peniMl  ot  Dr.  ReddU*s  Letter  to  Ou  Lord  ChameeOar^  an  the  Bxpedkmey  if  tKe 
Prppatai  to  firm  a  New  CivU  Code  Jbr  England,  I  cuinoC  bat  xeoooimend  ibat 
nuniMet  to  the  ettentioD  of-  the  Kerfever.  Dr.  Reddie,  I  believe,  etadied  nnder 
Hofo,  and  may  be  aappoeed,  therefore.  Hot  io  be  ak^getfaer  iffkonni  of  the  ~ 
coim  ndiimtworklt^fuaatkt:'    ilfote^  Mr.  Cooper.) 
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thi^t  country  in  almost  every  direction,  which  he  found  culti- 
vated like  a  garden  with  a  peasantry  thoroughly  at  its  ease,  owing 
to  the  admirable  working  quality  of  the  new-  code,  (o)  Now,  it  ie 
said  that  this  code  has  not  come  into  operation  ^  that  by  a  funda- 
mental law  of  the  new  monarchy  of  the  Netherlands,  the  code 
Napoleon  was,  for  political  reasons,  to  be  abolished,  and  a  new 
code  established  in  its  stead ;  but  that  no  part  of  the  new  code 
was  to  take  effect  imtil  the  whole  should  be  finished ;  ahd  that, 
although  the  government  has  been  engaged  in  -the  formation  of 
the  code  ever  since  the  year  1814,  yet  the  only  parts  com- 
pleted are  the  code  civile  the  code  de  commerce^  and  the  code 
dCorganisaMon  judiciare;  that  the  code  pinal  was  to  be  the 
8u]brject  of  discussion  in  the  session  of  the  States-General  held  last 
year,  and  that  it  has  not  yet  been  finished  and  approved ;  and 
that  if  it  were  finished  and  approved,  the  code  de  procedure 
crimineUe  would  still  remain ;  and  that  the  code  NapoleoUy  with 
certain  temporary  modifications,  is  still  in  force  in  the  kingdom  of 
die  Netherlands.^ 

'*  How  far  these  on-dits  are  correct  I  will  not  pretend  to  deter- 
mine ;  that  they  are  not  altogether  without  foundation  will  appear 
from  the  following  extract  nrom  the  last  part  of  that  excellent 
periodical  work,  nublished  at  Paris,  Themis  ou  BUiotheque  du 
JurieconeuUe^  ^  Koyaume  des  Pays-Bas.  >  Les  demiers  titres  du 
code  civil  et  le  code  de  commerce  on%  it6  adopt^s,  pendant  Ii| 
session  de  1825-1826:  on  doit  discuter  pendant  la  session  pro- 
chaine  le  code  dPorganiaation  judiciare.  II  faut  se  rappeler,  que 
tous  les  codes  doivent  Stre  achcv^s  avant  ^u^aucun  d'*eux  devienne 
ex^cutoire.  Mais  quelques  lois  particuli^res  ont  dejk  remplacd 
certaines  dispositions  des  codes  Fran^aises ;  qui  pour  le  surplus 
continuent  k  r^ir  le  royaume  des  Pays^Bas/    (p) 

I  regret  at  being  again  compelled,  as  in  the  case  of  Mr.  Reddie, 
to  commence  my  reply  by  correcting  a  misrepresentation  on  the 
part  of  Mr.  Cooper. 

In  preferring  the  charge  in  question,  Mr.  C.^'s  avowed  object  is 
to  make  me  attribute  the  flourishing  appearance  of  the  Nether- 


(o)  See  ibe  Pre&ce,  and  the  218th  page,  of  Mr.  Humphreys*!  book,  second  edition. 

{Note  by  Mr.  Cooper,) 

(«)  ^  M.  Blondean,  who  is  known  to  more  than  one  member  of  tiie  Chancery  bar, 
is  the  writer  of  the  article  &om  which  thiii  extract  is  taken.  I  have  never  been  able  to 
procure  any  copy  of  the  new  civil  code  of  the  Netherlands,  except  one  formed  of  the 
dilferent  numbeis  of  that  code  as  they  have  from  time  to  time  made  their  appearance  in 
die  Journal  Offieiel  du  Royaume  des  Pays  Bas,  This  code  does  not  at  all  correspond 
with  Mr.  Haraphreys*s  qooutions  from  the  Belgic  code.  I  have  not  tlie  code  Ni^ 
leoo,  as  modified  for  the  Belgic  provinces;  but  if  M.  Blondeau  is  correct,  it  will 
piolMUy  be  found  that  Mr.  Humphreys,  both  in  his  conversation  with  M.  Van  Maanen 
and  in  his  criticism,  has  mistaken  that  oode  for  the  new  dvfl  code  of  the  Netherlands.** 

{Notdfy  Mr.  Cooper.) 
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lands  to  *'  the  admirable  workiBg  quality  (as  he  taimtiiigly  and 
gratuitously  terms  it)  of  the  new  code.       But  how  stand  the 
passages  to  which  he  refers  ?    The  material  one  is  contained  in 
the  preface  to  my  second  edition.      It  states  my  reasons  for 
withorawing  from  the  work  a  comparison  between  primogeniture 
and  equal  succession,   contained  m  the  former  edition.     The 
article,  I  observe,  ^  bore  rather  a  political  than  a  legal  character. 
Since  the  former  publication,  too,  the  author  has  perused  the 
dvil  code  of'  the  Nedierhmds,  and  has  traversed  the  coimtr^  in 
almost  every  direction.     The  one  establishes  equal  partibihty; 
the  other  exhibits  a  country  cultivated  like  a  garden,  with  a 
peasantry  thoroughly  at  its  ease.'"    Not  a  word  nere  respecting 
the  adnurable  workmg  c^ualitv  of  the  new  code.      This  latter 
expression,  however  (batms  tne  word  *  new'*)^  Mr.  Cooper,  after 
an  evidently  minute  researcn,  discovers  in  the  second  part  of  my 
work,(^)  and  transports  it  accordingly  to  the  tail  of  his  quotation. 
But  this  would  have  squared  ill  with  the  very  limited  piurpose  (for 
which  alone  I  cited  the  civil  code)  of  illustrating  e(^ual  succession. 
The  only  course  left  was,  to  sink  the  passage  which  stated  this 
object,  and  to  supply  its  place  with  an  expression  suiting  Mr. 
Cooper^s  construction  from  some  other  part  of  my  work.     When 
Peter  failed  to  find  the  desired  expression  in  his  father^s  will,  he 
next  souffht  to  collect  it  totidem  verbis. 

The  brief  langua^  of  a  preface,  especially  on  the  very 
minor  occasion  of  omitting  an  article  in  a  former  edition,  did  not 
call  for  a  detailed  exposition  of  the  laws  alluded  to,  I  therefore 
expressed  myself  generally.  Mr.  Cooper  should,  however,  have 
recollected,  that  Uie  rule  of  equal  succession  was  not  introduced 
for  the  first  time  by  the  new  code  civil  of  the  Netherlands,  but 
that  it  subsisted  equally  under  the  Franco-Belgic,  as  well  as  under 
the  ancient  Dutch  and  Brabant  laws,  when  the  country  (originally 
a  Roman  province)  formed  the  seventeen  provinces,  united  under 
the  same  laws,  by  a  perpetual  edict  of  the  States,  with  the  sanction 
of  Charles  V.  (r)  In  tact,  this  mode  of  descent  prevailed  in  the 
Netherlands,  according  to  our  own  technical  phraseology,  ^'  from 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary.^ 
Had  it  been  otherwise,  had  either  the  Franco-Bel^c  or  the  new 
dvil  code  substituted  equal  succession  for  primogeniture,  the  ques- 
tion, whether  the  latter  code  be  in  full  operation,  or  be  merely 
tublished  (which  Mr.  C.  conceives  of  such  vital  importance),  would 
e  of  no  moment ;  since  in  neither  case  could  the  difference  of  a 
few  years  have  influenced  the  fixed  habits  of  a  long  established 
civil  government. 


t 


a)  P.  218. 

(r)  InsdCntes  of  the  Iaw  of  Holland,  printed  in  180(><.  and  translated  by  Mr.  Henry 
in  18SS,  p.  158.  &       3  Meyer  Institut.  Judidaies,  p.  360   *- 
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But  how  would  stand  the  charge  if  it  even  rested  upon  the 
mere  fact  of  the  active  promulgation  of  the  code  civil  of  the  Pays- 
Bas?  This  code  was  published  in  successive  portions  in  the 
Jowmal  Officiel  dea  Paya-Baa.  The  first  number  on  the  subject 
is  dated  14  Juin,  1822;  and  after  alluding  to  an  article  of  the 
fundamental  law,  that,  ^*  il  y  aura  pour  tout  le  royaume  le  meme 
code  civU,^  &c.  it  contains  the  following  among  other  regulations. — 

<*  Les  lois  sont  executoirea  dans  tout  le  territoire  du  royaume, 
en  vertu  de  la  promulgation  aui  en  est  faite  par  le  roi.*" 

'<  Elles  seront  executies  oans  toutes  les  parties  du  royaume 
du  moment  ou  la  promul^tion  en  pourra  etre  connue.'** 

^<  Si  la  loi  n^'a  point  nxd  une  autre  epoque,  la  promulgation 
eerh  reputie  connue  dans  tout  le  royaume,  le  vingtihne  jour  apris 
la  date  que  portera  le  Journal  Officiel  dans  lequel  la  loi  sera 
insereeJ" 

The  final  number  (Gl)  is  dated  March  26, 1826,  bein^  seven 
months  before  I  was  in  the  Netherlands,  and  it  closes  with  the 
following  direction — ^^  Mandons  et  ordonnons  que  la  presente  loi 
soit  inseree  au  Journal  Ofiiciel ;  et  que  nos  mmistcres  et  autres 
autorit^  qu'^elle  conceme  tiennent  strictement  la  main  i  son 
execution. 

To  these  quotations  I  have  little  to  add;  but  Mr.  Cooper 
cannot  contest  the  authority  of  Mr.  Reddie,  whose  pamphlet  he 
80  strongly  recommends  to  notice.  That  gentleman,  after  speak- 
ing with  some  approbation  of  the  Dutch  code,  as  compared  with 
that  of  the  Frenoi  (but  without  showing  the  difference  between 
them),  observes  that,  under  the  circumstances  stated  by  him,  *^  it 
is  satisfactory,  but  not  surprising,  to  learn,  that  the  code  works 
well,  at  aU  events  better  than  the  French  code,  tiU  lately  in 
f&rceT  {a) 

Mr.  Cooper  kindly  proceeds  to  show  how  my  error  arose. 
I  must  have  mistaken  the  Belgic  code,  as  moaified  for  that 
country  from  the  French  code,  while  a  part  of  the  territory  of 
France,  for  the  present  c:  le  civil.  This  latter  code,  he  asserts, 
does  not  accord  with  my  Quotations  from  the  Belgic  code.  I  will 
assure  him,  I  never  saw  tne  Belgic  code ;  but  in  return  I  must 
entreat  him  to  point  out  the  instances  in  which  my  references  to 
the  code  civU,  as  contained  in  the  Journal  Officiel,  are  incorrect. 

So  pre-determined  is  the  learned  gentleman  to  convict  me  of 
want  of  information  respecting  foreign  codes,  that  I  am  repre- 
sented by  him  as  not  scrupling,  in  my  letter  to  Mr.  Sugden,  to 
admit  the  fact  The  passage  afiuded  to,  however,  was  evidently 
written  with  reference,  not  to  the  French  code  itself,  but  to  Mr. 
Sugden^^  assertion,  that  its  effects  were  to  increase  litigation,  and 

(#)  P.  40. 


136  Letter  from  Mr.  Humphreys.  [May, 

to  add  but  one  other  book  to  the  overloaded  shelves.  On  this 
subject,  which  was  merely  a  question  of  practice,  *^  nothing  short,"^ 
I  observe,  ^*  of  dose  and  repeated  inquiries  on  the  spot  would 
afford  any  accurate  result.'"  My  .crit^  inquisitor  prepares  the 
condemned  passage  for  execution  by  first  torturing  it 

Such  seem  the  sum  and  substance  of  Mr.  Cooper's  ^  on  diU.'* 
To  what  conversational  discussions,  to  whose  light  table-talk  does 
he  mean  to  attribute  them ;  forming,  as  they  do,  the  result  of  a 
toilsome  effort  to  wrest,  (by  transferring  two  passages  which  stood, 
one  in  the  preface',  and  the  other  in  the  closing  part  of  a  work, 
into  one  sentence),  that  which  the  author  had,  by  mere  allusion  to 
a  particular  mode  of  succession,  assign^  as  a  reason  for  omitting 
a  digression  in  a  former  edition,  into  a  general  description  of 
the  working  effects  of  a  code ; — ^to  question  the  fact  of  the  pro- 
mulgation of  a  code  of  laws  in  the  very  teeth  ot  its  text'; — 
and  to  convert  the  author^s  declaration  of  his  not  having  witnessed 
the  actual  practice  of  French  courts  of  justice  into  a  confession  of 
his  ignorance .  of  a  code  which,  with  the  discussions  upon  it,  he 
l|as  ever  cited  with  minuteness,  and,  he  trusts,  with  exactitude  ? 
But  the  author  of  Lea  Lettres  sur  la  ChanceUeri^  was  never 
felicitous  at  writing  in  character. 

I  cannot,  however,  conclude  without  paying  the  due  tribute  of 
commendation  to  Mr.  Cooper^s  full  exposure  of  the  defects  in  the 
administration  of  justice  in  the  Court  of  Chancery,  and  his  free, 
and  generally  judicious,,  proposals  for  their  reform.  But,  with 
what  consistency  can  the  propounder  of  such  uncompromising, 
such  radical  corrections  in  the  dispensatiofi  of  equitable  justice 
object  to  a  systematic  amendment  of  the  laws  themselves?  A 
celebrated  French  writer  observes  that,  when  a  Protestant  admits 
the  Trinity,  but  denies  transubstantiation,  c'est  par  humeur. 

I  am.  Sir,  I 


Liiifiob*8  Ino,  July  12,  1828. 


Your  very  sincere  and  obedient  servant, 

Jx\8.  Humphreys. 


I 
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Aet.  IX.— the  new  chancery  orders. 

Orders  for  the  RegtUation  of  the  Fractice  and  Proceedings  of 
the  Court  of  Chancery ;  issued  in  pursuance  of  the  Recom- 
mendaHons  of  his  Majesties  CommissumerSf  by-  the  Lord  High 
CAome^for.— April  3, 1828. 

Considering  the  orders  lately  issued  by  the  heads  of  the  Court 
of  Chancery  as  the  only  results  hitherto  realized  by  the  labour  of  the 
Comnuadoners,  and  the  lengthened  discussions  on  the  subject  which 
have  occupied  so  much  of  public  attention,  we  feel  ourselves 
called  unon  not  onl^  to  place  them  upon  our  pages^  but  to. 
review  tnem  in  detail,  in  the  hope  of  mscovering  some  benefit 
eooal  to  the  labor  bestowed  upon  the.  undertaking,  or  at  least  of 
adding  our  mite  to  the  quantum  of  knowledge  and  observation  on 
the  subject  With  this  view  we  have  taken  considerable  pains  to 
avail  ourselves  of  the  most  obvious  sources  of  actual  practical 
knowledge ;  and  in  what  we  may  say,  we  hope  we  shall  not  be 
considered  as  expressing  ourselves  too  strongly,  or  as  desiring  to 
be  found  in  the  ranks  of  those  who  are  easer  to  discover  Uemishes 
in  plans  which  at  least  have  reform  for  their  object,  though  that 
object  may  not  always  be  easy  of  attainment  We  may  differ, 
and  differ  widely,  as  to  the  mode  and  extent  of  alteration  in  the 
system ;  we  may  lament  that  more  care  and  consideration  have  not 
been  afforded ;  and  that  practical  men  were  not  more  consulted, 
before  the  risk  was  run  of  throwing  back  reform  by  making  it  in  any 
degree  abortive  or  ridiculous ;  but  sdll  we  wish  to  bear  constantly 
in  mind,  that  the  system  operated  upon  is  one  in  which  almost 
any  alteration  has  a  great  chance  of  heing'an  improvement ;  and 
that  it  would  be  ungracious  as  well  as  impolitic  to  head  a  clamour 
against  the  effor.^  of  those  who  have  made  a  beginning ;  or  to 
overiook  the  obligations  we  owe  to  a  judge  whose  zeal  directs  him, 
by  rare  good  fortune,  in  the  course  of  reform,  and  who,  at  any 
rate,  brings  to  his  task  diligence  and  experience  in  those  depart- 
ments of  the  profession  witn  which  his  pursuits  have  made  him 
conversant 

No  one  can  look  at  these  orders,  even  as  part  of  a  plan  of  prac- 
tice in  the  inferior  departments  of  the  Court,  without  seeing  that 
they  imply  much  more  extensive  alterations,  in  the  absence  of 
which  they  will  be  often  nugatory  or  inconsistent,  and  in  a  few 
cases  positively  mischievous.  We  lament  to  see  the  session  ter- 
minatei  without  any  effectual  relief  being  afforded  to  the  actual 
and  pressing  evils  attending  equity  business ;  without  any  mea- 
sures taken  to  render  the  Court  of  Exchequer  efficient ;  and 
even  without  any   completion  of  the  plan   of  Chancery   reform 
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fio  far  as  it  requires  parliamentary  assistance ;  and  we  fear  that 
the  ill  success  and  imperfection  of  some  of  the  regulations  before 
us  have  not  propitiated  the  public  assistance  in  carrying  on  the 
woik. 

The  result  of  what  is  done,  if  we  are  to  rest  there,  is  mani- 
festly very  triflixig  with  reference  to  the  practical  evils  so  long 
complained  of  Expence  is  not  cut  down,  nay^  it  is  in  some 
instances  increased.  The  great  crying  nuisances,  in  that  respect, 
remain  unabiited.  A  few  weeks'*  time  is  saved,  and  plaintira  ate 
to  be  often  harassed  with  operations,  which  wUI  keep  them  up  to 
fever  heat  for  a  few  days,  that  they  more  sensibly  pine  for  months 
and  years  under  the  cold  fit  which  forms  the  alternative  of  the 
disease.  But  the  delay  of  justice,-^the  great  evil  that  a  suitor  when 
he  has  ffot  his  cause  ready  caniiot  have  it  heard ; — that,  of  the  five 
years  which  even  a  short  Chancery  suit  is  said,  on  an  average,  to 
occu]^,  full  three  are  spent  in  waiting  for  judicial  attention ; — 
remam  uiudtered :  and  while  this  is  so,  it  is  idle  to  tell  such  a 
suitor  that  he  is  relieved,  by  beintf  precipitated  a  few  days  or 
weeks  sooner  into  a  position  where  he  may  fret  or  repose  himself, 
with  equal  eflect  upon  the  future  progress  of  his  cause.  In 
short,  tne  objection  taken  by  every  one  to  what  has  been  done  is, 
that  the  work  is  begun  at  the  wrong  end — at  the  bottom  instead 
c£  at  the  top— with  little  things  instead  of  great ;  that  we  are 
visited  with  all  the  troubles  and  inconveniences  of  change  with 
very  few  of  the  counterbalancing  advantages,  (a) 

We  cannot  but  add,  that  the  Commissioners  themselves  seem 
to  have  hardly  less  right  than  the  suitors  to  complain  of  the 
manner  in  which  their  sug^stions  have  been  treated.  It  would 
be  doing  them  fl;reat  injustice  to  represent  them  as  sanctioning  the 
delusion,  that  ue  delay,  which  is  really  jnjurious  to  suitors,  is  to 
be*  got  rid  of  by  merely  expediting  the  cause  to  the  time  of  its 
being  set  down  foi  hearing.  If  we  look  through  the  body  of  the 
report,  it  is  evident  that  they  intended  no  such  thing.  They  leave 
open  the  question  of  the  sufficiency  of  the  judicial  establisnment, 
on  which  it  is  certainly  to  be  wished  that  they  had  been  more 
explicit,  but  they  advert  expressly  to  the  delay  at  present 
occurring  between  the  time  of  setting  down'  for  {learing  and  the 
actual  hearing,  as  a  subject,  (although  incapable  of  b^g  regu- 
lated by  orders,  and  necessarily  depending,  in  a  great  degree,  on 
the  quantity  of  business  brought  before  die  Court,)  yet  one  to 
which  their  attention  was  directed,  and  which  diey  considered 
many  of  their  propositions  calculated  to  meet 

^<  We  consider,^  say  they,  ^^  that  many  dP  our  propositions  will 


(tf)  Mr.  Cooper  bu  fordblj  exprened  the  same  opioioD  in  th«  work  which]  we  have 
nodoed  in  the  preeciUag  part  of  thtt  Dttmber. 
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hftYe  an  ImporUnt  efiect  in  Telievinff  the  Court,  and  win  thus 

aooderate  the  dispatch  of  its  general  bnnness ;  V  and  they  refer  to 

such  principally  as  go — ^to  limit  the  right  of  appeal,  at  present  far 

too  lavishly  pennitted  in  every  stage  of  the  procecSlin^,   and 

through  each    soccessiYe    step  of  prosression — ^tb  restnct  the 

nnmber  of  counsel  privileged  to  be  heard  to  two  -on  each  side — 

to  increase  the  establishment  in  the  R^^trar^s  office  so  as  to 

obviate  the  deUy  and  inconvenience  occasioned  b^  the  too  great 

press   of  business  in  that   department — ^to  abndge  the  lera'^ 

of  decrees  and  orders  by  the  omission  of  redtab — to  simpl] 

some  of  the  forms,  and  curtail  the  needless  jnt>Iixity  of  plea_ 

ings— -to  give  to  the  Master  the  power  of  fixing  the  time  for 

certain  steps  being  taken  in  cases  where  supplemental  suits  are 

rendered  necessary  (Prop.  109.)r— to  remove  doubts,  appearing  to 

be  too  generally  entertamed,  jas  to  the  practice  of  the  Court  in 

confining  its  decrees  to  particular  reUef  (Prop.  124.)— to  allow 

a  defence  by  answer  to  part  only  of  a  bill,  in  certain  cases,  where 

it  is  now  necessary  to  answer  fully  (Prop.  135.)--4;o  guard  luninst 

the  abuse  of  weary,  dilatory,  and  vexatious  injunctions  (rrop. 

196.) — to  regulate  the  present  oppressive  cowrse  of^  precedence 

upon  motions — ^to  diminish  the  expense  of  proceedings  in  the 

Master^s  offices  by  the  abolition  of  payment  of  copy-money  and 

mtuities  to  the  clerks — and  to  remove  the  disgrace  and  oppro- 

brium  now  attaching  to  the  Court  by  the  want  of  power  to  imorce 

its  own  orders  by  any  other  process  than  that  of  imprisonment 

(Prop.  155,    15d.) — a  humane  and  salutary  provision  which  it 

woula  be  unjust  to  deprive  the  Commissioners  of  the  honour  of 

having  suggested,  though  Mr.  Sugden  has  lately,  without  any 

reference  to  their  repoirt,  announced  his  design  of  taking  it  on 

himself  to  effcfct  it.    Add  to  these,  summary  remedies  by  petition 

in  some  cases  where  bill  is  necessary— removal  of  certain  branches 

of  jurisdiction  to  the  Exchequer,  &c.     It  is  only  fair  then  to 

ask  whether  the  Commissioners  would  have  recommended  the 

present  detachment  of  orders  at  all,  without  the  remainder. 

Neither  are  the  Commisrioners  at  large  responsible  for  any 
partial  failure  that  may  attach  .to  the  orders  regulating  the 
Master*s  offices.  The  most  important  of  the  proposed  reforms, 
those  of  a  financial  nature,  are  omitted,  as  already  explained. 
Those  which  relate  to  the  mere  course  of  proceedmg  m'  these 
offices  were  principally  adopted  at  the  suggestion  of  one  of  the 
Commissioners  (Mr.  Uourtenaj^),  then  himself  a  Master — and  in 
vain  reliance  on  his  continuing  m  his  office,  and  setting  the  example 
of  the  mode  in  which  he  mtended  them  to  operate.  He  was 
{peculiarly  fit  for  this,  not  only  as  having  made  his  own  sugges- 
tions, but  also  on.  account  of  his  great  talent  for  the  details  of 
busmess,  his  personal  activity  and  seal.    He  was  removed  firom 
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his^offioe  before  the  arrival  cf  the  period  for  carryinff  into  effect 
his  proposalfl — and,  to  do  swaj  still  more  completely  with  the 
possibihty  of  any  advantage  from  his  experience  and  knowledge 
of  his  own  intentions,  we  hear  he  was  not  so  muck  as  consulted 
on  the  orders  made  in  compliance  with  his  suggestions. — ^This 
last  observation  applies  indeed  to  all  the  propositions,  except  only 
Sudi  as  emanated  from  the  then  Vice  Cnancellor  (Sir  John 
I^each)  himself;  since  it  is  well  known  that  not  one  of  the  other 
Commissioner^  was  referred  to  on  the  occasion  df  making  the 
orders. 

We  shall  first  proceed  with  the  orders  as  published  <*  by 
authority,^  and  shall  then  subjoin  a  few  practical  observations 
on  each  in  its  turn. 

''ORDERS. 

''  The  Right  Honourable  John  Lord  Lyndhurst^  Lord  High  Chancellor 
of  Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Right 
Honourable  Sir  John  Leach,  Master  of  the  Rolls,  and  the  Right 
Honourable  Sir  Lancelot  Shadwell,  Vice^Chanoellor  of  England,  doth 
here^  order  and  direct  in  manner  following ;  that  is  to  say, 

''  fTThat  every  plaintifil^  as  well  in  a  country  cause  as  in  a  town  cause, 
shall  be  at  liberty,  without  affidavit,  to  obtain  an  Order  for  a  subpoena 
returnable  immediately ;  but  such  subpoenir  in  a  country  cause  is  to  be 
without  prejudice  to  the  defendant's  right  to  eight  days  time  to  enter 
his  appearance  after  he  has  been  served  with  the  subpoena. 

**  2.  That  a  writ  of  subpoena  to  appear,  or  to  appear  and  answer,  shall 
be  sued  out  for  each  defendant,  except  in  the  case  of  husband  and  wife 
defendants  u  and  that  the  costs  of  all  such  writs  shall  be  costs  in  the 
caiise. 

''  3.  That  a  defendant  in  a  country  cause  shall  no  longer  be  permitted 
to. crave  the  common  dedimus;  but  shall  either  put  in  his  answer 
within  eight  days  after  his  appearance,  or  shall  obtain  the  usual  orders 
for  time. 

"  4.  That  in  all  cases,  whether  the  defendant's  answer  be  filed  in  term 
time  or  in  vacatbn,  the  plaintiff  shall  be  allowed  two  months  to  deliver 
exceptions  to  such  answer ;  but  if  the  exceptions  be  not  delivered  within 
iher  two  months,  the  answer  shall  thenceforth  be  deemed  sufficient,  and 
the  plaintiff  shall  have  no  order  to  deliver  exceptions  nunc  pro  tunc. 

"  5.  That  when  exceptions  taken  to  an  answer  for  insufficiency  are  not 
submitted  to,  the  plaintiff  may,  at  the  expiration  of  eight  days  after  the 
exceptions  are  delivered,  but  not  before,  unless  in  injunction  causes, 
refer  such  answer  for  insufficiency;  and,  if  he  do  not  refer  the  same 
within  the  next  six  days,  he  shall  be  considered  as  baring  abandoned 
the  exceptions;  in  which  latter  case  such  answer  shall  be  thenceforth 
deemed  sufficient. 

"  6.  That  if  the  plainriff  do  not,  within  a  fortnight  after  a  defendant's 
second  or  third  answer  is  filed,  refer  the  same  for  insufficiency  on  the 
dd  eioeptinns,  such  ansWer  shall  thenceforth  be  deemed  sufficient. 

"  7-  That  if  the  plaintiff  do  refer  a  defendant's  second  or  third  answer 
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far  insufficiency  on  the  old  exceptions,  then  the  particular  exception  or 
exceptions  to  which  he  requires  a  further  answer  shall  he  stated  iir  the 
order. 

"  8.  That  if  upon  a  reference  of  exceptions  the  Master  shall  find  the 
answer  insufficient^  he  shall  fix  the  time  to  he  allowed  for  putting  in  a 
further  answer,  and  shall  specify  the  same,  in  his  report,  from  the  date 
whereof  such  time  shall  run,  and  it  shall  not  he  necessary  for  the  plain- 
tiff to  senre  a  suhpoena  for  the  defendant  to  make  a  hetter  answer :  and, 
any  defenckint  who  shall  not  put  in  a  further  answer  within'  the  time  so 
allowed,  shall  he  in  contempt,  and  he  dealt  with  accordingly. 

**  9.  That  if  upon  a  reference  of  exceptions  the  answer  he  certifiisd'  suf- 
ficient, it  shall  he  deemed  to  he  so  from  the  date  of  the  Master's  report ; 
and,  if  the  defendant  submit  to  answer  without  a  report  from  the 
Master,  the  answer  skill  be  deemed  insufficient  from  the  date  of  the 
submission. 

*'  10.  That  upon  a  third  answer  being  reported  insufficient,  the  defen- 
dant shall  be  examined  upon  interroeatories  to  the  points  reported  iilsuf- 
fident,  and  shall  stand  committed  until  such  defendant  shall  have 
perfectly  answered  such  interrogatories ;  and  shall  pay,  in  addition  to 
the  four  pounds  costs  heretofore  paid,  such  further  costs  as  the  Court 
shall  thixik  fit  to  award. 

"11.  That  no  order  shall  be  made  for  referring  any  pleading  or  other 
matter  depending  before  the  Court  for  scandal  or  impertinence,  unless 
exceptions  are  taken  in  writing  and  signed  by  counsel,  describing  the 
particular  passages  which  are  considered  to  be  scandalous  or  impertinent, 
nor  unless  such  order  he  obtained  within  tax  days  after  the  delivery  of 
such  exceptions. 

''  12.  That  when  any  order  is  made  for  referring  an  answer  for  insuffi- 
ciency, or  for  referring  an  answer  or  other  pleading  or  matter  depending 
before  the  Court  for  scandal  or  impertinence,  the  order  shall  be  consi- 
dered as  abandoned,  unless  the  party  obtaining  the  order  shall  procure 
the  Mastez^s  report  within  a  fortnight  from  the  date  of  such  order,  or 
unless  the  Master  shall  within  the  fortnight  certify  that  a  further  time, 
to  be  stated  in  his  certificate,  is  necessary,  in  order  to  enable  him  to 
make  a  satisfactory  report ;  in  which  case  the  order  shall  be  considered 
as  abandoned,  if  the  report  be  not  obtained  within  the  further  time  so 
stated;  and  where  such  order  relates  to  alleged  insufficiency  in  an 
answer,  such  answer  shall  be  deemed  sufficient  from  the  time  when  the 
order  is  to  be  considered  as  abandoned. 

'<  IS.  That  the  plaintiff  shall  be  at  liberty,  before  filing  a  replication, 
to  obtain,  upon  motion  or  petition  without  notice,  one  order  for  leave  to 
amend  the  bill ;  but  no  further  leave  to  amend  shall  be  granted  before 
replication,  unless  the  Court  shall  be  satisfied  by  affidavit  that  the  draft 
of  the  intended  amendments  has  been  settled,  approved,  and  signed  by 
counsel,  and  that  such  amendments  are  not  intended  to  be  made  for  the 
purpose  of  delay  or  vexation,  but  because  the  same  are  considered  to  be 
material  to  the  case  of  the  plaintiff;  such  affidavit  to  be  made  by  the 
plaintiff,  or  one  of  the  plaintifis  where  there  is  more  than  one,  or  his, 
ber,  or  their  solicitor,  or  by  such  solicitor  alone,  in  case  the  plaintiff  or 
plaintifi,  from  being  abroad  or  otherwise,  shall  he  unable  to  join 
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therein;  bat  no  cxrder  to  amend  shall  be  made  before  replication^  either 
without  notice  or  before  affidavit,  in  manner  herein-b^ore-mentionedy 
unless  such  order  be  obtained  within  six  weeks  after  the  answer,  if  there 
be  only  one  defendant,  or  after  the  last  of  the  answers  if  there  be  two 
or  more  defendants,  is  to  be  deemed  sufficient 

''.14.  That  every  order  for  leave  to  amend  the  bill  shall  contain  an 
undertaking  by  the  pkintiffto  amend  the  bill  within  three  weeks  firam 
the  date  of  the  order ;  and,  in  de&ult  thereof,  such  order  shall  become 
void,  and  the  cause  shall,  as  far  as  relates  to  any  motion  to  dismiss  the 
bill  for  want  of  prosecution,  stand  in  the  same  situation  ais  if  such  order 
had  not  been  made. 

**  15.  That  after  a  repplication  has  been  filed  the  plaintiff  shall  not  be 
permitted  to  withdraw,  it  and  to  amend  the  bill  without  a  special  order 
of  the  Court  for  that  puipose,  made  upon  a  motion,  of  which  notice  has 
been  given ;  the  Court  bemg  satisfied  by  affidavit  that  the  matter  of  the 
proposed  amendment  is  material,  and  could  not,  with  reasonable^  dili« 
gence*  have  been  sooner  introduced  into  the  UlL 

'<  16.  That  where  the  answer  of  a  defendant  is  to  be  deemed  sufficient, 
whether  it  be  in  term  time  or  in  vacation,  if  the.  plaintiff  or  plaintiflk 
shall  not  proceed  in  the  cause,  the  defendsmt  shall  be  at  liberty  to  move 
at  the  first  seal  after  the  following  term,  upon  notice,  that  the  bill  be 
dismissed  ¥dth  costs  for  want  of  prosecution ;  and  the  bill  shall  aoconi- 
ingly  be  dismissed  with  costs,  unless  the  plaintiff  or  pla]ntifl&  shall 
forthwith  file  a  replication,  and  appear  upon  such  motion  find  give  an 
undertaking  to  speed  the  cause  with  effect  in  the  usual  form,  or  without 
filing  a  repucation,  shall  appear  upon  such  motion,  and  give  an  under- 
taking to  hear  the  cause,  as  acainst  the  defendant  making  the  motion, 
upon  bill  and  answer;  or  umess  it  shall  appear  that  the  plaintiff  or 
piaintifls  is  or  are  unaUe  to  proceed  in  the  cause,  by  reason  (^  any  other 
defendant  or  defendants  not  having  sufficiently  answered  the  Inll,  and 
that  due  dilisenoe  has  been  used  to  obtain  a  sufficient  answer  or  answers 
from  such  other  defendant  or  defendants;  in  which  case  the  Court  shall 
allow  to  the  plaintiff  or  plaintifis  such  further  time  for  proceeding  in 
the  cause  as  shall  appear  to  the  Court  to  be  reasonable. 

*'  17-  That  where  the  plaintiff  files  a  replication  without  having  been 
served  with  a  notice  of  any  motion  to  dismiss  the  bill  for  want  of  prose- 
cution, the  plaintiff  shall  serve  the  subpcena  to  rejoin  and  obtain  his 
order  for  a  commission  within  one  week  from  the  filing  of  the  replica^ 
tion ;  and  if  such  order  be  obtained  in  term  time,  then  such  commission 
shall  be  at  the  latest  retumaUe  on  the  first  return  of  the  following 
term ;  and  if  such  order  be  obtained  in  the  vacation,  then  such  conunia- 
sion  shall  be  returnable  at  the  latest  on  the  last  return  of  the  follovnng 
term ;  and  where  such  commission  is  returnable  on  or  before  the  first 
return  of  the  following  term,  there  the  plaintiff  shall  ffive  his  rules  to 
produce  witnesses  and  pass  publication  in  that  term,  and  shall  set  down 
his  cause  to  be  heard  in  the  following  term ;  and  where  such  commission 
is  returnable  on  or  before  the  last  day  of  the  following  term,  there  the 
plaintiff  shall  give  his  rules  to  produce  witnesses  and  pass  publication  in 
the  next  term,  and  shall  set  down  his  cause  to  be  heard  in  the  third 
term ;  and  if  the  plaintiff  shall  make  any  default  herein,  then,  upon 
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plicatimi  by  the  defeildant  n^  mofaon  or  petition  without  notice,  the 
--ntiff 'g  liiU  shall  stand  dismissed  out  of  Gnirt  with  costs. 
^  18.  That  publication  diall  not  be  enlarged^  except  upon  special  appli- 
cation to  the  Court,  supported  hj  affidavit,  and  at  the  cost  of  the  party 
applying,  unless  otherwise  ordered  by  the  Court. 

''  19.  That  whenever  the  time  allowed  for  any  of  the  following  pur« 
poseSy  that  is  to  say,  for  amending  any  Inll,  for  filing,  delivering,  or 
referring  exceptions  to  any  answer,  or  for  obtaining  a  Master's  report 

rany  exceptions,  would  expire  in  the  interval  between  the  last  seal 
Trinity  term  and  the  first  seal  before  Michaelmas  term,  or  between 
the  last  sod  after  Michaelmas  term  and  the  first  seal  before  Hilary 
tenn,  such  time  diall  extend  to  and  include  the  day  of  the  general  seid 
then  next  ensuing. 

''  20.  That  service  on  the  derk  in  court,  of  any  subpoena  to  rejoin,  or 
to  answer  an  amended  bill,  or  to  hear  judgment,  shall  be  deemed  good 


'^  81 .  That  the  order  nut  for  confirming  a  report  may  be  obtained  upon 
petition  as  well  as  by  motion,  and  that  service  thereof  upon  the  derk  in 
court  of  any  party  shall  be  deemed  good  service  upon  such  party. 

**  22.  That  every  notice  of  motion,  and  every  petition,  notice  of  which 
is  necessary,  shall  be  served  at  least  two  dear  days  before  the  hearing  of 
such  motion  or  petition. 

"23.  That  the  order  nm  for  dissolving  the  common  injunction  may  be 
obtained  upon  petition  as  weU  as  by  motion,  and  that  every  such  order 
be  served  two  dear  days  at  least  before  the  day  upon  whidi  cause  is  to 
be  shown  against  dissolving  the  injunction. 

"  24.  That  when  a  defendant  in  contempt  for  want  of  answer,  obtains 
upon  filing  his  answer  the  common  order  to  be  discharged  as  to  his  con- 
tempt, on  payment  or  tender  of  the  costs  thereof,  the  plaintiff  shall  not, 
by  accepting  such  costs,  be  compelled,  in  the  event  of  the  answer  being 
insuffident,  to  recommence  the  process  of  contempt  against  the  defendant, 
but  shall  be  at  liberty  to  take  up  the  process  at  the  point  to  which  he 
had  before  proceeded. 

*''25.  That  no  witness  to  be  examined  before  either  of  the  examiners 
for  any  party  in  a  cause,  be  in  future  produced  at  the  seat  of  the  derk 
in  court  for  the  oppodte  party ;  but  that  a  notice  in  writing  containing 
the  name  and  description  of  the  witness  be  served  there  as  heretofore. 

"  26.  That  the  examiner  who  shall  take  the  examination  in  chief  of 
any  witness  shall  be  at  liberty  to  take  his  cross-examination  also. 

"  27.  That  where  the  same  solidtor  is  employed  for  two  or  more 
defendants,  and  separate  answers  shall  have  been  filed,  or  other  pro- 
ceedings had,  by  or  for  two  or  more  defendants  separately,  the  Master 
shall  consider,  in  the  taxation  of  such  solidtor*s  bill  of  costs,  either 
between  party  and  party,  or  between  solidtor  and  dient,  whether  such 
separate  answers  or  other  proceedings  were  necessary  or  proper ;  and, 
if  he  is  of  opinion  that  any  part  of  the  costs  occasioned  thereby  has  been 
unnecessarily  or  improperly  incurred,  the  same  shall  be  disallowed. 

**  28.  That  where  a  phuntiff  obtains  a  decree  with  costs,  there  the 
costs  occasioned  to  the  plaintiff  by  the  insuffidency  of  the  answer  of  any 
defendant  shall  be  deemed  to  be  part  of  the  plaintiff's  costs  in  the  cause. 
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such  sum  or  sums  being  deducted  therefrom  as  were  paid  by  the  defen- 
dant^ according  to  the  course  of  the  Court,  upon  the  exceptions  to  the 
said  answer  bong  submitted  to  or  allowed. 

f'  29.  That  where  the  plaintiff  is  directed  to  pay  to  the  defendant  the 
costs  of  the  suit,  there  the  costs  oocaaoned  to  a  defendant  by  any  amend* 
ment  of  the  bill  shall  be  deemed  to  be  part  of  such  defendant's  costs  in 
the  cause  (except  as  to  any  amendment  which  may  have  been  made  by 
special  leave  of  the  Court,  or  which  shall  appear  to  have  been  rendered 
necessary  by  the  default  of  such  defendant) ;  but  there  shall  be  deducted 
from  such  costs  any  sum  or  sums  which  may  have  been  paid  by  the 
plaintiff,  according  to  the  course  of  the  Court>  at  the  time  of  any 
amendment. 

''  SO.  That  when,  upon  taxation,  a  plaintiff  who  has  obtained  a  decree 
with  costs  is  not  allowed  the  costs  of  any  amendment  of  the  biU»  upon 
the  ground  of  its  having  been  unnecessarily  made,  the  defendant's  costs, 
occasioned  by  such  amendment,  shall  be  taxed,  and  the  amount  thereof 
deducted  frcnn  the  costs  to  be  paid  by  the  defendant  to  the  plaintiff. 

**  31.  That  upon  the  allowance  of  any  plea  or  demurrer,  the  plaintiff 
or  plaintiffs  shall  pay  to  the  defendant  or  defendants  the  taxed  costs 
thereof;  and  when  such  plea  or  demurrer  is  to  the  whole  bill,  then  the 
further  taxed  costs  of  the  suit  also,  unless  in  the  case  of  a  plea  the 
plaintiff  or  plaintiffs  shall  undertake  to  reply  thereto,  and  then  the  oosta 
.  shaU  be  reserved,  or  imless  the  Court  shall  think  fit  to  make  other  order 
to  the  contrary. 

**  32.  That  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant 
or  defendants  shall  pay  to  the  plaintiff  or  plainti£&  the  taxed  costs  occa-' 
sioned  thereby,  unless  the  Court  shall  make  other  order  to  the  coqtnuy. 
"  S3.  That  when  two  counsel  appear  for  the  same  party  or  parties 
upon  the  hearing  of  any  cause  or  matter,  and  it  shall  appear  to  the 
Master  to  have  been  necessary  or  proper  for  such  party  or  parties  to 
retain  two  counsel  to  appear,  the  costs  occasioned  thereby  shall  be 
allowed,  although  both  of  such  counsel  may  have  been  selected  from  the 
outer  bar. 

*^  34.  That  when  a  cause  which  stands  for  hearing  is  called  on  to  be 
heard,  but  cannot  be  decided  by  reason  of  a  want  of  parties,  or  other 
defect  on  the  part  of  the  plaintiff,  and  is  therefore  struck  out  of  the 
paper,  if  the  same  cause  is  again  set  down,  the  defendant  or  defendants 
shall  be  allowed  the  taxed  costs  occasioned  by  the  first  setting  down, 
although  he  or  they  do  not  obtain  the  costs  of  the  suit 

**  35.  That  where  a  cause  beinff  in  the  paper  for  hearing  is  ordered  to 
be  adjourned  upon  payment  of  the  costs  of  the  day,  there  the  party  to 
pay  the  same,  whether  before  the  Lord  High  Chancellor,  the  Master  of 
the  Rolls,  or  the  Vice-Chancellor,  shall  pay  the  sum  of  ten  pounds, 
unless  the  Court  shall  make  other  order  to  the  contrary. 

"  36,  That  whenever,  upon  the  hearing  of  any  cause  or  other  matter, 
it  shall  appear  that  the  same  cannot  convenieiftly  proceed,  by  reason  of 
the  solicitor  for  any  party  having  neglected  to  attend  penonally,  or  by 
some  proper  person  on  his  behalf  or  having  omitted  to  deliver  any  paper 
necessary  for  the  pse  of  the  Court,  and  wmch,  according  to  its  practice, 
ought  to  have  been  delivered,  such  solicitor  shall  personally  pay  to 
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all  or  aiif  of  the  parties  radi  oosU  as  the  Court  shall  tliink  fit  to 
awaxd* 

''37*  Tbat  the  sworn  deiks  of  the  court  and  the  waiting  derks  shall 
not  he  entitled  to  receive  any  fees  for  attendance  in  courts  except  in 
cases  where  they  shall  actually  attend,  and  where  their  attendance  shall 
he  necessary. 

''SS.  That  where  any  cause  which  is  set  down  to  he  heard,  either  in 
the  court  of  the  Lord  Chancellor,  or  in  the  court  of  the  Master  of  the 
BolU,  shall  he  afterwards  set  down  to  he  heard  in  the  other  of  the 
said  two  courts,  there  the  soliGitor  for  the  plaintiff  shall  certify  the  fact 
to  theiegistiar  of  the  court  where  the  cause  was  first  set  down^  who 
shall  cause  an  entry  thereof  to  he  made  in  his  hook  of  causes,  opposite 
to  the  name  of  such  cause ;  and  the  solicitor  for  the  plaintiff  shidl  be 
allowed  a  fee  of  six  shillings  and  eightpence  for  so  certifying  the  fact,  if 
he  shall  certify  the  same  within  ei^t  days  after  the  said  cause  is  so  set 
down  a  second  time. 

"  39.  That  where  any  cause  shall  become  abated,  or  shall  be  compro- 
miaed  after  the  same  is  set  down  to  be  heard  in  either  of  the  said  two 
courts,  the  solicitor  for  the  plaintiff  diall  also  certify  the  fact,  as  the 
case  may  be»  to  the  registrar  ot  the  court  where  the  cause  is  so  set  down, 
who  shall  in  like  manner  cause  an  entry  thereof  to  be  made  in  his 
cause-hook,  and  the  soliciior  for  the  plaintiff  shall  be  allowed  the  same 
lee  of  six  shillings  and  eightpence  for  such  certificate,  if  he  shall  certify 
the  fiiet  as  soon  as  the  same  diall  come  to  his  knowledge. 

''40.  That  the  penal  sum  in  the  bond  to  be  ^ven  as  a  security  to 
answer  costs  by  any  plaintiff  who  is  out  of  the  jurisdiction  of  the  court, 
be  increased  from  forty  pounds  to  one  hundred  pounds. 

•*  41.  That  the  deposit  upon  exceptions  to  a  Master's  report  shall  be 
increased  to  ten  pounds,  to  be  paid  to  the  adverse  party  if  the  exceptions 
are  overruled;  in  which  case  the  exceptant  shaU  also  pay  the  further 
taxed  costs  occasioned  by  such  exceptbns,  unless  the  Court  shall  other- 
wise order;  but,  in  case  the  exceptant  shall  in  part  succeed,  the  deposit 
shall  be  dealt  with^  and  costs  shall  be  paid  as  the  Court  shaU  direct. 

**  4tf.  That  the  deposit  upon  every  petition  of  appeal  or  rehearing  be 
increased  to  twenty  pounds,  to  be  paid  to  the  adverse  party  when  the 
decree  or  order  appoJed  from  is  not  varied  in  any  materiel  point,  tqge- 
tlier  with  the  further  taxed  costs  occasioned  by  the  appeal  or  rehearing, 
unless  the  Court  shall  otherwise  order. 

"  43.  That  for  the  purpose  of  enabling  all  persons  to  obtain  precise 
information  as  to  the  state  of  any  cause,  and  to  take  the  means  dl  pre- 
venting improper  deky  in  the  proeress  thereof,  any  derk  in  court  shall, 
nt  the  request  of  any  person,  whether  a  party  or  not  in  the  suit  or  matter 
inmiired  after,  procure  and  furnish  a  certificate  from  the  Six  Clerks' 
Office,  spedfTing  therein  the  dates  and  general  description  of  the 
several  pfoceedings  which  have  been  taken  in  any  cause  in  the  said 
office,  whether  such  derk  in  court  be  or  not  concerned  as  derk  in  court 
in  the  cause:  and  that  he  shsJl  be  entitled  to  recdve  the  sum  of  thr^ 
shillings  and  fourpence  for  such  certificate,  and  no  more. 

**  44.  That  whenever  a  person  who  is  not  a  party  appears  in  any  pro* 
ceeding,  either  before  the  Court  or  before  the  Master,  service  upon  the 
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•oEdtor  in  London^  hy  whom  such  party  appears,  whether  SQch  solicitor 
act  as  principal  or  agents  shall  be  deemed  good  service^  except  in  matters 
of  contempt  requiring  personal  service. 

**  45.  That  dericcd  mistakes  in  degrees  or  decretal  orders,  or  errors 
arising  from  any  accidental  slip  or  omission^  may^  at  any  time  hefore 
enrolment^  he  corrected  upon  petition^  without  the  form  and  expense  of 
a  rehearii^. 

"  46.  Tnat  every  application  to  stay  proceedings  upon  any  decree  or 
order  which  is  app^ed  firom,  he  made  fint  to  the  judge  who  pronounced 
the  decree  or  order. 

.  "  47.  That  every  application  for  the  new  trial  of  any  issue  at  law 
directed  by  a  judge  of  Uus  court,  be  first  made  to  the  judge  who  directed 
such  issue. 

''  48.  That  where  any  decree  or  order  referring  any  matter  to  a  Master 
is  not  brought  into  the  Master's  office  within  two  months  after  the  same 
decree  or  order  is  pronounced^  there  any  party  to  the  cause,  or  any 
other  party  interested  in  the  matter  of  the  reference,  shall  he  at^  liberty 
to  apply  to  the  Court  by  motion  or  petition,  as  he  may  be  advised,  for 
the  purpose  of  expediting  the  prosecution  of  the  said  decree  or  order. 

*'  49.  That  every  Master  shall  enter  into  a  book  to  be  kept  by  him  for 
that  purpose  the  name  or  title  of  every  cause  or  matter  referred  to 
him,  and  the  time  when  the  decree  or  order  is  hrought  into  his  office, 
and  the  date  and  description  of  every  subsequent  step  taken  before  him 
in  the  same  cause  or  matter,  and  the  attendance  or  non-attendance  of 
the  several  parties  on  each  of  such  steps,  so  that  such  book  may  exhibit, 
at  one  view,  the  whole  course  of  proceeding  which  is  had  before  him 
in  each  particular  cause  and  matter. 

"  50.  That  upon  the  bringing  in  of  every  decree  or  order,  the  solidtor 
bringing  in  the  same  shall  take  out  a  warrant  appointing  a  time  which 
is  to  be  settled  by  the  Master,  for  the  purpose  of  the  Master  taking  into 
consideration  the  matter  of  the  said  decree  or  order,  and  shall  serve  the 
same  upon  the  clerks  in  court  of  the  respective  parties,  or  uixm  the 
parties  or  their  solicitors  in  cases  where  they  shall  have  no  clerks  in 
court. 

<'  51.  That  at  the  time  so  appointed  for  considering  the  matter  of  the 
said  decree  or  order,  the  Master  shall  proceed  to  regulate  as  far  as  may 
be  the  manner  of  its  execution ;  as  for  example,  to  state  what  parties 
are  entitled  to  attend  future  proceedings,  to  direct  the  necessary  adver- 
tisement, and  to  point  out  which  of  the  several  proceedings  may  be  pro- 
perly going  on  pari  passu,  and  as  to  what  particular  matters  interro^ 
tories  for  the  examination  of  the  parties  appear  to  he  necessary,  and 
whether  the  matters  requiring  evidence  shall  be  proved  by  affidavit  or 
by  examination  of  witnesses ;  and,  in  the  latter  case,  if  necessary,  to 
issue  his  certificate  for  a  commission ;  and,  if  the  Master  shall  think  it 
expedient  so  to  do,  he  shall  then  fix  a  certain  time  or  certain  times 
within  which  the  parties  are  to  take  any  certain  proceeding  or  proceed- 
ings before  him. 

**  52.  That  upon  any  subsequent  attendance  before  him  in  the  same 
cause  or  matter,  the  Master,  if  he  thinks  it  expedient  so  to  do,  shall 
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fix  a  certain  tune  or  certain  timea  within  which  the  partiea  are  to  take 
any  other  proceeding  or  proceedings  before  him. 

'^  53.  That  where  aome  or  one^  hut  not  all>  the  partiea  do  attend  the 
Master  at  an  appointed  time,  whether  the  same  Is  fixed  by  the  Master 
peiaonally  or  upon  a  warranty  there  the  Master  shall  be  at  liber^  to 
proceed  ex  parte  if  he  thinks  it  expedient,  oon^dering  the  nature  of  tlfe 
case,  so  to  ao. 

**  54.  That  where  the  Master  has  nrooeeded  ex  parte,  such  proceeding 
shall  not  in  anj  manner  be  reyiewed  in  the  Master^s  office,  unless  the 
Biaster,  upon  a  special  application  made  to  him  for  that  purpose  by  a 
party  who  was  absent,  shul  be  satLsfied  that  he  was  not  guilty  of  wilful 
delay  or  negligence,  and  then  only  upon  payment  of  all  costs  occasioned 
by  lus  non-attendance;  sudi  costs  to  be  certified  by  the  Master  at  the 
time,  and  paid  by  the  party  or  his  solicitor  before  he  diall  be  permitted 
to  proceed  on  the  warrant  to  retiew. 

**  55.  That  where  a  proceedinff  fails,  by  reason  of  the  non-attendance 
of  any  party  or  parties,  and  the  Master  does  not  think  it  expedient  to 
proceed  ex  parte,  there  the  Master  shall  be  at  liberty  to  certify  what 
amount  of  costs,  if  any,  he  thinks  it  reasonable  to  be  paid  to  the  party 
or  parties  attending,  by  the  absent  party  or  parties,  or  by  his  or  their 
solicitor  or  solicitors,  or  derk  or  clerks  in  court  personally,  as  the  Master 
in  his  discretion  shidl  think  fit ;  and,  upon  motion  or  petition,  without 
notice,  the  Court  will  make  order  for  the  payment  of  such  costs 

''56.  lliat  where  the  party  actually  prosecuting  a  decree  or  ord^  does 
not  proceed  before  the  Master  with  due  diligence,  there  the  Master 
ahaU  be  at  liberty,  upon  the  application  of  any  other  party  interested, 
either  as  a  party  to  the  suit,  or  as  one  who  has  come  in  and  established 
his  claim  before  the  Master  under  the  decree  or  order,  to  commit  to  him 
the  prosecution  of  the  said  decree  or  order ;  and  fipom  thenceforth, 
neither  the  party  making  default,  nor  his  solicitor,  shall  be  at  liberty  to 
attend  the  Master  as  the  prosecutor  of  the  said  decree  or  order. 

"  57*  That  upon  any  application  made  by  any  person  to  the  Court,  the 
Master,  if  requued  by  tiie  person  making  the  application,  shall,  in  as 
short  a  manner  as  he  conyementiy  can,  certify  to  tLe  Court  the  several 
proceedings  which  shall  have  been  had  in  his  office  in  ihe  same  cause  or 
matter,  and  the  dates  thereof. 

^'58.  That  evecy  Master  shall  be  at  liberty,  without  order,  to  proceed 
in  all  matters  dediem  diem,  at  his  discretion. 

"59.  That  every  warrant  for  attendance  before  the  Master  shall  be 
conndered  as  peremptory,  and  the  Master  shall  be  at  liberty  to  continue 
the  attendance  beyond  the  hour,  and  during  such  time  as  he  thinks 
proper,  and  shall  be  empowered  to  increase  the  fee  for  the  solicitor's 
attendance  in  proportion  to  the  time  actually  occupied ;  and,  in  case  the 
Master  shall  not  be  attended  by  the  solicitor,  or  a  competent  person  on 
behalf  of  the  solicitor  of  any  party,  the  Master  shall  in  such  case  dis« 
allow  the  usual  fee  for  the  solicitor's  attendance,  taking  care  either  in 
allowing  an  increased  fee,  or  disallowing  the  usual  few,  to  mark  his 
determination  in  his  attendance-book,  and  also  on  the  warrant  for 
attendance. 

f.  2 
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**60.^  That  where  bjr  any  decree  or  ocdar  of  the Cooxl^  booki,  pqperiy 
or  writmgBj  are  directed  to  be  produced  before  the  Muter  for  the  pup- 
poses  of  such  decree  or  order,  it  shall  be  in  the  diacretioii  of  the  Master 
to  determine  what  books,  papers,  or  writrngs,  are  to  be  produced,  and 
when  and  for  hew  long  they  are  to  be  left  in  his  office  ;  or^  in  case  he 
shall  not  deem  it  necessary  that  such  books,  papers,  or  writings,  should 
be  left  or  deposited  in  his  office^  then  he  may  give  directknu  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at  sudi  time  and  in 
sudi  manner  as  he  shall  deem  expedient. 

'^  61.  That  all  parties  accounting  before  the  Masters  shall  bring  in 
their  accounts  in  Uie  form  of  debtor  and  creditor;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  accounts  so  brought  in,  shall 
be  at  liberty  to  examine  the  accounting  party  upon  interrogatories,  as 
the  Master  shall  direct. 

"  62,  That  all  such  accounts  when  passed  and  settled  by  the  Master 
shall  be  entered  in  a  book  to  be  kept  for  that  purpose  in  the  Master^s 
office,  as  is  now  the  practice  with  respect  to  receiver's  accounts,  and 
with  propor  indexes,  in  order  to  be  referred  to  as  occasion  may  require. 

''  63.  That  the  Masters,  in  acting  upon  the  order  of  the  Court  of  2dd 
April,  1796,  shall  be  at  liberty,  upon  the  appointment  of  a  receiver,  or 
at  any  time  subsequent  thereto,  in  the  place  of  annual  periods  for  the 
delivery  of  the  reoeivei^s  accounts  and  payment  of  his  balances,  to  fix 
either  longer  or  shorter  periods  at  his  discretion ;  and,  when  such  other 
periods  are  fixed  by  the  Master,  the  regulations  and  principles  of  the 
said  order  shall  in  ail  other  respects  be  applied  to  the  sud  receiver. 

«'  64.  That  in  every  order  directing  the  appointment  of  a  receiver  of 
a  landed  estate,  there  be  inserted  a  direction  that  such  receiver  shidl  ma« 
nage,  as  well  as  set  and  lei,  with  the  approbation  of  the  Master;  and 
ihat  in  acting  under  such  an  order  it  shall  not  be  necessary  that  a  ped- 
tion  be  presented  to  the  Court  in  the  first  instance,  but  the  Master, 
without  special  order,  shall  receive  any  proposal  for  the  management  or 
letting  of  the  estate  from  the  parties  interested,  and  shall  nuke  his 
report  thereon,  which  report  shall  be  submitted  to  the  Court  for  con- 
finnation  in  the  same  manner  as  is  now  done  with  respect  to  reports  on 
such  matters  made  upon  special  reference ;  and,  until  such  report  be 
confirmed,  it  shall  not  give  any  authority  to  the  receiver. 

**  65.  That  all  affidavits  which  have  been  previously  made  and  read  in 
Court,  upon  any  proceeding  in  a  cause  or  matter,  may  be  used  before 
Uie  Master. 

"  66.  That  where,  upon  an  inquiry  before  the  Master  affidavits  are 
received,  there  no  affidavit  in  reply  shall  be  read,  except  as  to  new 
matter,  which  may  be  stated  in  the  affidavits  in  answer ;  nor  shall  any 
further  affidavits  be  read,  unless  specially  required  by  the  Master. 

''  67.  That  the  Master  shall  not  receive  further  evidence  as  to  any 
matter  depending  before  him  after  issuing  the  warrant  on  preparing  hia 
report;  but  that  he  shall  not  issue  such  warrant  without  previously 
requirinffthe  parties  to  show  cause  why  such  warrant  should  not  issue. 

"  68.  That  no  warrant  to  review  any  proceeding  in  the  Master's  office 
ahaU  be  allowed  to  be  taken  out,  except  by  perminion  of  the  Master, 
upon  special  grounds  to  be  shown  to  him  for  that  purpose ;  and  the 
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costs  of  fodi  reriew,  when  allowed^  diaU  be  in  the  ducretion  of  the 
Master^  and  ahall  be  paid  by  and  to  such  penons  and  at  such  time  as 
he  ahall  direct. 

"  6S^  That  the  Master  shall  have  power  at  his  discretion  to  examine 
any  witness  vivd  voce;  and  in  such  case  the  subpoena  for  the  attendance 
of  the  witness  shall,  upon  a  note  finom  the  Master^  be  issued  from  the 
Salmena-offioe;  and  that  the  evidence  upon  such  tnvd  voce  examination 
shall  be  taken  down  by  the  Master,  or  by  the  Master's  clerk  in  his  pre- 
sence;, and  preserved  in  the  Mastet^s  office,  in  order  that  the  same  may 
be  used  by  the  Court  if  necessary. 

"70.  Tliat  in  aU  matters  refened  to  him,  the  Master  shall  be  at  liberty, 
upon  the  application  of  any  party  interested,  to  make  a  separate  report 
or  reports  nom  time  to  time  as  to  him  shall  seememdient;  the  costs 
of  such  separate  reports  to  be  in  the  discretion  of  the  Court. 

**  71*  That  whm  a  Master  shall  make  a  separate  report  of  debts  or 
legades,  there  the  Master  sluJl  be  at  liberty  to  make  such  certificate  as 
he  thinks  fit  with  respect  to  tiie  state  of  the  assets;  and  every  person 
interested  shall  thereupon  be  at  liber^  to  apply  to  the  Court  as  he  shall 
be  advised. 

*'  72.  That  the  Master  shall  be  at  liberty  to  examine  any  creditor  or 
other  person  coming  in  to  claim  before  him,  either  upon  written  inter- 
rogatories or  vhd  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require ;  the  evidence  upon  such  examination  bein^ 
taken  down  at  the  time  by  the  Master,  or  by  the  Master^s  derk  in  his 
presenoey  and  preserved^  in  order  that  the  same  may  be  used  by  the 
Court  if  necessary. 

"  73.  That  if  any  party  wishes  to  complain  of  any  matter  introduced 
into  any  state  of  facts,  affidavit,  or  other  proceeding  before  the  Master,  on 
the  ground  that  it  is  scandalous  or  impertinent,  or  that  any  examination 
taken  in  the  Master's  office  is  insufficient,  he  shall  be  at  liberty,  without 
any  order  of  reference  by  the  Court,  to  take  out  a  warrant  for  the  Mas- 
ter to  examine  such  matter,  and  the  Master  shall  have  authority  to 
expunge  any  such  matter  which  he  shall  find  to  be  scandalous  or  imper- 
tinent. 

"  7^  That  the  Master,  in  deciding  on  the  sufficiency  or  insufficiency  of 
any  answer  or  examination,  shall  take  into  consideration  the  relevancy 
or  materiality  of  the  statement  or  question  referred  to. 

''  75.  That  in  cases  where  estates  or  other  property  are  directed  to 
be  sold  before  the  Master,  the  Master  shaU  be  at  liberty,  if  he  shidl 
think  it  for  the  benefit  of  the  parties  interested,  to  order  the  same  to  be 
sold  in  the  country,  at  such  pUoe  and  by  such  person  as  he  shall  think  fit.- 

"  76.  That  where  a  Master  is  directed  to  settle  a  conveyance,  or  to 
tax  costs,  in  case  the  parties  difier  about  the  same,  there  the  party 
^l»n>mg  the  ooitfli,  or  entitled  to  prepare  the  conveyance,  shall  bring  the 
bOl  of  costs,  or  the  draft  of  the  conveyance,  into  the  Master^s  office,  and 
gire  notice  of  his  having  so  done  to  the  oUier  party;  and,  at  any  time 
wi^in  ei|^t  days  after  sudi  notice,  such  ocher  party  shall  have  liberty 
to  inspect  the  same  without  fee,  and  mi^  take  a  copy  thereof  if  he  thinks 
fit;  loid  at  orbefine  the  ezpbation  of  the  eight  days,  or  such  further 
tine  as  the  Ifastpr  shall  in.  his  discretion  aIlow>  he  shall  then  dthet 
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agree  to  pay  tba  oonts  at  adopt  the  caavejoDce,  as  tbe  case  may  be,  or 
signify  hu  xntentioa  to  dispute  the  same ;  and>  in  case  he  disputes  the 
same,  the  Master  shall  then  proceed  to  tsK  the  costs,  or  settle  Uie  oon« 
▼ejrance^  according  to  the  practice  of  the  Court. 

''  77«  That wh^everin  any  proceeding  before  aMaster  ihe  same  soli« 
citor  is  employed  for  two  or  more  pardes^  sudi  Master  may  at  his  disoe* 
tion  require  that  any  of  the  said  parlies  shall  be  represented  before  him 
by  a  distinct  solicitor,  and  may  rouse  to  proceed  until  such  party  is  so 
rqpresented. 

"  78.  That  such  ef  the  foregoing  orders  as  limit  or  allow  any  specified 
time  for  any  party  to  take  any  prooeedinff,  or  for  any  other  purpose^ 
shall  only  apply  to  cases  where  the  period  from  whidi  such  speofied 
time  is  to  be  computed  shall  be  on  or  subsequent  to  the  first  day  of 
Easter  term  next  ensuing. 

"  79-  That  su(ih  of  the  foregoing  orders  as  relate  to  the  manner  in 
whidi  the  costs  of  any  suit  or  proceeding  are  to  be  taxed,  and  to  the 
amount  of  costs  to  be  paid  on  any  occadon,  shall  not  apply  to  any  costs 
which  shall  have  been  incurred,  or  to  the  costs  at  any  proceeding  which 
shall  have  been  had  or  taken  preriouslj  to  the  first  day  of  Easter  term 
next  ensuing. 

"  80.  That  such  of  the  foregoing  orders  as  relate  to  the  course  of  pro- 
ceeding in  the  offices  of  the  Masters  of  the  court,  or  to  the  authority  of 
the  Masters,  shall  have  effect  from  and  af^r  the  first  da^  of  Easter 
term  next  ensuing,  and  shall  be  acted  upon  by  the  Masters  io  all  cases, 
except  where  from  the  then  advanced  stage  of  any  proceeding  they  are 
not  practically  applicable. 

>«  81.  That  subject  to  the  regulations  herein-before  specified,  the  fore- 
going orders  shall  take  effect  as  to  all  suits  whether  now  depending  or 
hereafter  commenced,  on  the  first  day  of  Easter  term  next. 

*'LyNDHURaT,  C. 
''John  Lbach,  M.R. 
*'  Lanoblot  Shahwbll,  v.  C/^ 


OBSERVATIONS. 

Oeder  1. 

This  order,  as  it  stands,  is  a  sin^Iar  specimen  of  legal  reform. 
The  only  thing  to  be  said  for  it  is,  that  some  other  regulation 
may  hereafter  &llow,  which  shall  get  rid  of  the  necessity  of  obtain- 
ing an  order  for  the  subpoena,  returnable  immediately. 

By  the  old  practice,  the  plaintiff  could,  on  an  affidavit  of 
the  defendant's  propinquity,  obtain  an  order  for  a  subpoena 
returnable  immediately.  It  was  considered  by  the  Commissionen 
reasonable  that,  in  aU  cases,  it  should  be  in  the  plaintifTs  power 
to  have  a  subpoena  returnable  immedia^ly,  ^^  without  incurring 
the  useless  expence  of  an  order  obtained  by  motion  or  petition  on 
affidavit'^  Now,  the  new  regulation  takes  away  the  necessity 
of  any  affidavit,  and  gives  the  order  (not  the  subpoena)  as  a 
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matter  of  course.  It  is  said,  that  the  reason  for  preserving  the 
order  J  though  not  the  affidaiu^  is,  that  compensation  would  other- 
wise be  claimed  by  the  Secretary  of  the  llolls,  who,  by  some 
others  of  the  new  reguhitions,  obtuns  an  increase  of  his  profits, 
and  therefore  could  mive  afforded  to  allow  justice  to  be  done  in 
this  instance.  Surely,  if  no  gain  is  to  be  taken  away,  none 
should  be  added ;  as  is,  in  fact,  the  case,  by  allowing  all  country 
causes  to  have  this  order.  A  great  many  orders  will  be  the 
result,  of  which  the  Secret&ry^s  office  will  haye  the  benefit,  for  a 
time  at  least ;  perhaps  for  ever,  if  parliament  is  inti^iibiable ;  and,  if 
compensation  is  hereafter  to  be  assessed  on  any  subsequent  altera- 
tions, this  very  additional  profit,  arising  from  reform^  will  swell 
its  rado.  The  alteration,  we  understand,  has  already  affected 
the  Secretary's  profits  very  sensibly,  of  which  we  hope  a  distinct 
account  will  be  kept  The  Chief  Baron  of  the  Exchequer  has 
lately  made  what  ought  to  have  been  the  order  in  this  Court,  by 
directing  subpoenas  to  be  made  out  at  once  returnable  immediately. 

Order  2. 

xlie  Commissioners  suggested  two  alterations  in  the  practice  of 
issuing  subpoenas : — ^the  one  proposed  to  make  the  writ  a  plain  and 
intelligible  mstrument ;  the  other  (and  the  only  one  adopted),  in- 
volved the  scheme  of  multiplying' subpoenas.  The  first  would 
obviously  be  an  improvement;  it  was  origmally  proposed  in  the  draft 
of  the  Commonwealth  act,  "  touching  the  Chancery ."^  But,  as  to 
the  second  point,  that  draft  proposed  much  more  sensibly,  ^^  that  a 
plaintiff  might  put  the  names  of  M  the  defendants  into  <me  sum- 
mons ;^  and  that  he  should  serve  it  by  showing  the  summons, 
•  and  delivering  a  copy.     This  was  a  plain  and  rational  mode  of 


Let  us  hear  the  Commissioners'  reasons  for  adopting  the  opposite 
course,  of  compelling  a  plaintiff  to  sue  out  twenty  writs  if  lie  has 
twenty  defendants. 

They  say,  ^^  according  to  the  present  practice,  if  three  defen- 
dants are  inserted  in  one  subpcena  the  service  is  effected  by 
serving  a  label,  and  showing  the  body  of  the  subpoena  to  the  two 
first;  and  by  leaving  the  body  of  the  subpoena  at  the  dwelling- 
house  of  the  third  defendant,  or  serving  him  personally  with  it. 
When,  as  frequently  ha/ppensj  both,  or  cither  of  the  two  first 
defendants  cannot  be  found  to  be  personally  served  before  the 
return  of  the  subpoena,  the  consequences  are  the  delay  and 
expence  arion^  from  the  necessity  of  suin^  out  another  subpoena. 
To  prevent  tms  delay  and  eofpenccj  a  wnt  of  subpoen  i  to  appear 
and  answer  should  be  sued  out  for  each  defendant,  and  wmch, 
of  oeursc,  wiU  not  require  personal  service ;  and  the  costs  of 
all  sudi  writs,  which  will  httle  exceed  the  costs  of  copies  (and 
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copies  must  otherwise  be  senred  in  addition  to  the  label,  in  order 
to  give  the  necessary  information  to  the  defendants)^  should  be 
costs  in  the  cause.'" 

Thus,  in  order  to  save  the  possible  casual  ezpence  of  two  or 
three  writs,  there  shall  be  always,  and  in  all  cases,  thbes  ! 

The  whole  statement  is  most  singular.  As  to  the  present  sup- 
posed inconvenience  (of  which,  by-the-bye,  we  cannot  find  that 
the  Commissioners  had  an  iota  of  evidence,  even  from  the  Subpoena- 
office^,  it  would  seem  that,  in  the  first  phice,  the  statement  is 
calculated  to  mislead.  The  plaintiff  is  not  obliged  to  take  the 
defendants  in  the  order  in  which  they  are  named,  as  would  seeub 
to  be  implied,  so  as  to  make  the  writ  useless  if  he  does  not  find 
the  first  nan^  defendant:  he  serves  any  one  or  two  whom  he 
first  sees,  and  the  worst  that  can  happen  is,  that  he  may  have 
at  last  to  get  a  second,  and  in  extreme  cases  a  third,  writ.  But 
it  cannot  be  pretended  that  this  often  happens;  and,  if  it  did, 
it  would  be  quite  sufficient  to  meet  thai  evil  by  allowine  the 
plaintiff  to  have  separate  writs,  when  he  antidjpated  or  found 
cause  for  it  There  is  no  reason  for  compelling  him,  in  all  cases, 
to  pay  for  three  times  the  number  he  wants.  The  mere  postage, 
in  country  causes,  is  no  trifle  in  such  proceedings. 

In  the  second  place,  it  is  a  very  oungling  device,  to  guard 
against  what  is  onfy  put  as  ^^  a  casiial^,^  by  a  permanent  tax  on 
tSi  causes :  for,  in  the  third  place,  a  ratbnal  and  simple  remedy 
might  easily  be  found  in  following  the  example  of  the  Exchequier, 
and  of  the  common  law  courts,  by  wmlriiig  the  writ  an  open  one, 
and  servmg  a  copy,  which  at  once  puts  an  end  to  the  casuoity, 
and  diminishes  instead  of  increases  expence :  or  it  might  have 
been  provided  that  the  service  of  the  labels  (making  them  a  little 
more  explanatory)  at  the  dwellinff-house  should  be  good  service. 

But  It  was  broadly  asserted  Uiat  this  proceeding  would  liiile 
increase  expence.  This  is  obviouslv  incorrect  if  contrasted  with 
the  plan  of  putting  more  of  the  defendants,  if  not  all  of  them, 
into  one  wnt  But  it  is  also  untrue,  even  as  matters  stand  by 
the  old  practice ;  and  of  this  the  Commissioners  publish  abundant 
evidence  in  the  Appendixes  to  their  Report. 

At^a  public  seal,  a  subpoena  against  three  defendants,  used,  we 
believe,  to  cost,  or  ouffht  to  have  cost,  3s.  6d.;  namely,  28. 6d.  for 
one  defendant,  and  6a.  for  each  succeeding  defendant  The  cost 
of  issuing, dbrec  subpoenas,  by  the  new  order,  will  be  7b.  6d.  If 
the  writ  nad  been  an  open  one,  and  consequently  without  labels, 
the  cost,  in  all  cases,  whether  the  defendants  were  one  or  threes 
would  have  been  only  2s.  6d.  We  li^ve  therefore  5s.  diffinenoe, 
to  ^vide  for  the  extra  exnence  of  copite  for  service,  for  which 
copies  Is.  a-piece  is  an  ample  allowance, — Cleaving  2ft.  saving,  even 
on  i/tat  plan.     But  it  is  not  true  that  service  by  copies  need  be 


1888.]  The  New  Chancery  Ordefe.  153 

amy  additioniil  ezpence.  The  fee  for  service  by  label  is  the  same 
as  the  fise  for  service  by  copy  (including  that  copy)  in  the  Ez- 
^emier  and  common  law  courts,  and  is  considered,  we  believe, 
amply  sufficient. 

The  observadon  that  <<  copies  must  otherwise  be  served  in 
addition  to  the  label^  is  a  cunous  one,  not  only  because  it  would 
be  petfecdy  easy  to  make  the  label  as  expressive  as  the  writ,  but 
because  a  writ  served  by  label  is  a  cloee  writ ;  which  no  one  can 
eflectually  serve  if  it  is  once  copied;  for  he  cannot  swear  to  its 
being  under  sealrShe  removes  that  seal  in  order  to  copy  it  Take 
away  the  necessity  for  the  magical  wax  which  encircles  it,  and  the 
writ  might,  indeed,  be  served  by  copy ;  but  away  would  also  go 
the  <<  casualty^  which  is  the  excuse  for  imposmg  three  writs. 
Great  practical  inconvenience  arises  from  the  seal  ^^  encircling,^ 
instead  of  being  an  apjiendage  to,  or  imprint  upon,  the  writ. 
From  there  beinff  an  omcial  stamp  upon  the  subpoena  in  addition 
to  the  seal,  the  rormer  is  frequently  mistaken  for  the  latter,  and 
much  confbsion  and  irregularity  constantiy  arise  as  the  necessary 
results. 

But  even  this  is  not  all.  The  great  evil  which  the  multiplica- 
tion of  subpoenas  brings  upon  the  suitors  is  studiously  kept  out  of 
flight,  though  the  Commissioners  received  and  have  published 
siuSdent  evidence  of  it  Subpoenas  are  only  to  be  had  at  the 
above  prices  on  what  are  called  public  seals,  t.  e.  about  forty  days 
in  the  year,  as  we  compute  them.  On  all  other  days  in  the  year 
a  fee  of  3s.  6d.  nominally,  but  really  (by  extortion)  of  5s.,  is  to 
be  paid  extra  for  each  subpoena  for  a  private  seal;  or  if  there  be 
no  prieaie  sealy  then  a  further  douceur  of  2/.  10s.  6d.  is  paid  for 
opening  die  s^,  besides  a  payment  for  a  ioumey,  iP  the  Chan- 
cellor is  in  the  country.  When  Lord  Eldon  was  at  Encombe, 
96L  5s.  was  charged  for  this  journey. 

The  necessity  for  having  writs  on  an  emergency,  without  wait- 
ing  for  public  seals,  is  of  very  frequent  recurrence.  The  prompt 
issuinff  and  service  of  a  subpoena  very  often  prevents  much  ultenor 
mischief.  Besides,  if  Order  17  is  to  remain  as  it  now  stands,  the 
flmitor  will  continually  be  obliffed  either  to  pay  for  a  private  eeal^  ox 
to  lose  his  bUl,  an  effect  which  no  order  of  the  Court  ought  to  pro- 
duce  in  favour  of  its  officers ;  though,  in  that  particular  instance, 
the  subpoena  wiU  continue  to  contain,  as  before,  three  defendants, 
in  defiance  of  the  obvious  ju^ce  of  allowing  it  to  include  cUl  the 
defisndants,  as  some  sort  of  counterbalance  for  the  advantage 
given,  in  odier  cases,  to  the  Subpoena-office  by  the  present  order. 
Brformj  to  return  to  the  subject,  will  thus  add  fa.  6d.  or  lOs. 
extra  profit  on  every  three  defendants  to  the  Lord  Chancellor  and 
those  of  his  officers  who  are  connected  with  private  seals.  It  is 
useless  to  urge  diat  all'  plaintiffi)  should  wait  for  public  seals. 
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Many,  often,  cannot  do  so;  and,  in  the  long  vacation,  for  instance, 
justice  must  altogether  sleep,  or  be  awakened  bv  those  gentle 
stimuli  which  brmg  agreeable  consequences  to  tnose  only  who 
profit  by  them. 

The  ffreat  desideratum  is  to  have  a  seal  or  stamp  permanently 
stationed  at  a  public  office  Tor  issuing  all  these  common  writs  on 
application,  at  tne  usual  fee  for  the  seal,  as  in  all  other  courts ;  and 
then  it  would  not  much  signify  whether  the  suitor  was  compdled 
to  group  or  to  separate  his  defendants.  But,  practically  speaking, 
it  would  often  be  very  useful  that  all  the  defendants^  names  shouJd 
be  put  together;  for  it  does  now  often  happen  (and  will  more  often 
happen  when  they  are  all  distinct),  that  defendants  are  put  to  the 
expence  of  separate  appearances  before  they  can  find  out  what  is 
the  subject  of  the  suit,  and  can  see  the  means  of  aeredng  on  what 
they  would  have  arranged  at  once  if  they  had  earner  known  their 
situation — ^a  common  defence. 

To  sum  up  the  reform  which  is  wanted  in  this  department,  we 
should  say  that  it  is  necessary 

1.  To  make  the  writ  an  intelligible  and  an  open  one. 

2.  To  let  the  plaintiff,  according  to  his  convenience,  place  the 
defendants  either  separately  or  jointly ; — ^unless  it  be  thought  best 
at  once  to  make  it  imnerative  on  him  to  put  all  into  one  writ. 

3.  To  have  a  seal  or  stamp  permanently  and  constantly  in 
action,  imprinted  upon  the  writ,  without  the  farce  and  defilement 
of  waxy  substances. 

4.  To  let  the  solicitor  fill  up  his  writ  himself,  and  bring  it  to 
be  sealed,  on  payment  of  the  same  fee  as  he  now  pays  for  having  it 
made  out  for  tiim.  (6) 

At  any  rate,  the  proJUa  of  the  present  reform  should  form  a 
sinking  nmd,  for  the  compensations  to  be  given  to  those  who  will 
lose  by  other  reforms. 


(6)  Ab  it  is  proper  that  it  should  he  the  duty  of  some  officer  to  see  to  the  r^golaritjr  of 
writs,  we -see  no  objection  to  pay  the  patentee  his  present  8s.  and  the  fee  of  Sd.  for 
sealing,  even  though  the  solicitor  should  fill  up  the  writ  himself,  which  he  would  fjbaSlj 
do  to  saye  two  joumies  to  the  office.  In  the  courts  of  law  this  is  the  plan,  though  the 
officers  who  pass  the  writs  (and  who  fonnerly,  no  doubt,  prepued  them)  have  fees  quite 
as  high  for  so  doing  as  the  charge  made  at  the  Subposna-office,  and  radier  hig^. 
Since  the  above  observationi  were  written,  we  learn  that  the  patentee  of  the  Subpoena* 
office  has  been  directed  to  make  out  the  three  writs  at  Uie  old  diarge  for  one  i  but 
we  understand  that  one  shilling  for  each  writ  bqrond  the  first  has  already  been  de. 
manded.  We  should  be  inclined  to  doubt  the  Qianoellor*8  authority  to  order  the 
patentee  not  to  charge  his  ancient  and  l^gal  fee  for  eveiy  writ  he  issues ;  but,  enn  if 
this  corrective  is  properly  administered,  sutdy  it  is  a  bunoiing  mode  of  meeting  the 
evil,  and  one  of  which  the  patentee  may  justly  complain.  Moreover,  we  have  not  hcisid 
that  the  private  sea/ feet  on  thenpcmumeraiy  wntsaratobelhna.waivid* 
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Order  3. 

This  order,  whicli  requires  a  defendant  to  commence  taking  his 
orders  for  time  at  the  end  of  eight  days  is  a  y^  proper  rule ;  but 
fastidious  critics  may  sug^t  that  perhaps^  it  would  have  been 
better  to  have  expressed  in  simple  tenns  what  the  defendant's 
course  was  in  future  to  be,  without  reference  to  technical  terms, 
which  the  new  orders  will  soon  render  obsolete,  and  even  unin- 
telligible; and  in  injunction  causes,  where  the  practice  was  to 
take  the  iiyunction  on  craving  a  dedimuSf  (as  a  saving  of  expence 
and  trouble  to  both  parties,  instead  of  the  form  and  cost  of 
issuinff  an  attachment,)  it  would  have  perhaps  been  as  well  (now 
that  tnis  craving  is  talcen  away)  to  provide  that  the  injunction 
might  issue  on  the  allegation  of  the  eiglit  days  after  appearance 
having  expired. 

Orders  4,  5,  6,  7,  8,  9,  10,  11,  12, 
Seem  on  the  whole  judicious ;  but  it  deserves  much  considera- 
tion, whether  a  cunning  defendant,  who  takes  careuto  make  his 
third  answer  sufficient,  after  wUfully  evading  the  two  first, 
should  not  be  liable  to  be  at  once  visited  with  costs.  The  stated 
costs  on  the  second  insufficient  answer  should,  at  any  rate,  we 
think,  be  increased.  Order  6  is,  we  think,  too  peremptory ;  par- 
.  ticularly  as  under  the  circumstances  implied  in  it  the  defendant  is 
clearly  the  dilatory  party,  and  the  plaintiff  the  active  one.  A 
month  would  be  a  more  suitable  time.  Order  11  should  go  on  to 
state  that  the  exceptions  for  scandal  or  impertinence  should  be 
delivered  in  the  same  way  as  exceptions  for  insufficiency. 

Either  here,  or  under  Order  16,  it  would  certainly  he  proper  to 
provide  more  time  for  the  plaintiff  to  reply  in  cases  or  answers 
reported  sufficient,  imless  much  more  time  is  to  be  allowed  in  all 
cases  after  answer.  At  present,  a  plaintiff  will  have  a  conflict 
between  his  interest  in  going  on,  and  the  conviction  that,  if 
he  excepts  at  once,  and  snould  by  anv  means  fail  in  supporting 
his  exceptions  (say  the  day  before  a  short  term),  the  defendant 
will  be  able  at  the  seal  uter  that  term  to  move  to  dismiss  his 
bill.  He  wiU  in  such  cases,  probably,  be  obliged  to  delay  his 
exceptions,  from  the  peril  of  consequences,  till  be  can  secure  the* 
report  so  falling  as  that  the  motion  wiU  be  deferred.  After 
exceptions  to  an  answer  have  been  disallowed,  the  time  for  moving 
to  have  the  biU  dismissed  should  be  reckoned  from  the  time  when, 
if  no  exceptions  had  been  taken,  the  answer  would  have  been 
deemed  sufficient,  unless  more  time  is  allowed  in  all  cases. 

An  answer  may  come  in  about  three  weeks  before  a  short  term. 
The  plaintiff  may  be  advised  (indeed,  some  causes  require  it)  at 
once  to  except;  and  if  the  report  of  sufficiency  (in  the  event  of  the 
Master  differing  from  the  plaintifTs  counsel)  shall  be  dated  one 
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day  before  the  term  (say  Trinity  Tenn),  he  will  in  this  case,  in 
pomt  of  fact,  have  only  about  six  weeks  from  the  time  when  the 
answer  was  put  in  to  consider  of  his  future  proceedings  before  a 
motion  will  come  to  dismiss  his  bill ;  whilst  if  the  answer  had 
been  clearly  sufficient  (in  which  case  his  course  would  have  been 
much  plainer)  he  would  hare  had  a  great  deal  longer, — in  fact,  in 
the  case  supposed,  till  the  next  December. 

Order  12  legislates  on  a  matter  not  requiring  it.  It  is  always 
competent  for  a  defendant  to  prosecute  such  an  order  as  well  as 
the  plaintiff. 

«  Orders  13,  14,  15, 

Are  quite  strict  enough,  perhaps  rather  too  much  so.  Here  too 
(unless  more  time  is  given  for  amendments  generally)  a  difference 
ought  to  be  made  in  the  case  of  an  answer  reported  sufficient.  It 
is  very  difficult  to  lay  down  any  rule  as  to  amendments  which  may 
not  work  injustice.  It  continually  occurs  that  amendments  become 
necessary  from  mere  mistakes  in  parties^  names,  which  may  not  be 
discovered  until  the  plaintiff  has  been-  placed,  as  against  other 
defendants,  in  a  situation  of  great  embarrassment.  It  surely  is  very 
hard  that  a  plaintiff  should  be  put  to  a  special  motion,  and  an 
affidavit  of  tne  facts,  in  order  to  rectify  a  sujo^ht  error  of  this  sort. 
Again,  it  seems  very  hard  to  deprive  a  plaintm*,  at  any  time,  of  the 
benefit  of  stating  an  important  met  which  has  come  to  his  know- 
ledge after  six  weeks  from  the  defendant's  answer,  while  the 
defendant  probably  knew  it  all  the  time,  and  purposely  concealed 
it.  Order  13  is  not  very  explicit,  but  it  is  presumed  that  the  second 
order  to  amend  is  to  be  still  a  motion  not  reauiiing  notice,  though 
an  affidavit  be  necessary  to  found  it  upon.  With  all  submission^ 
instead  of  the  vexatious  troublesome  process  of  making  the  puty 
himself,  as  well  as  his  solicitor,  swear  to  matters,  it  would,  per- 
haps, have  been  better  (if  the  solicitor's  affidavit  and  counsel's 
statement  were  not  held  sufficient,  as  they  certainly  ought  to  be, 
for  the  client  will,  of  course,  follow  their  advice)  to  have  given 
the  defendant  opportuni^  to  appear,  and  to  make  out  any 
proper  case  for  opposition,  by  requiring  a  notice  of  motion  to  he 

fiven.  It  is  hardly  possible  that  a  case  can  occur  under  Order 
5,  as  plaintiff  must  serve  a  subnoena  to  rejoin  immediately  after 
replication,  and  proceed  with  enect  This  last  order,  too,  does 
not  specify  who  is  to  make  the  affidavit,  which  it  reouires.  Pro- 
bably it  was  meant  that  the  solicitor  and  client  shomd  both  min 
here  also;  for  it  would  seem  singular  to  be  less  strict  after  lepnca- 
tion  than  before.  It  does  not  distinctiy^  appear  whetner  an  order 
for  amendment  before  answer  or  after  an  msufficicnt  answer  on 
exceptions  is  to  be  considered  the  first  order  obtained  by  a  plain- 
tiff before  replication. 
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Obdees  16,  17,  18. 

We  shall  follow  up  our  observations  on  these  orders  by  a  niecu^ 
lation  for  their  reform,  which,  though  no  doubt  requiring  (as  all 
such  alterations  must  do)  much  reconsideration,  woul^'  we  are 
▼Ain  enough  to  think,  be  an  improvement. 

We  strongly  object  to  the  uncertainty  and  irregularity  which 
will  arise  finom  the  regulation  now  proposed,  of  makmg  the  plain- 
tiff's time  depend  on  Terms,  to  an  extent  which  will  at  one  time 
afford  much  more  indulgence  than  is  wanted;  at  another,  will 
render  it  almost  impossible  to  act  at  all.  We  have  no  objection 
to  all  fair  r^ulations  for  preventing  the  evil  of  vexatious  delays 
to  a  defendmt,  but,  we  cannot  help  reflecting,  that  a  denial  of 
justice  to  the  plaintiff  is  a  more  serious  evil ;  and  that  no  court  has 
a  ri^ht,  in  the  hope  of  preventing  possible  abuses,  to  impose 
restnctions  on  a  plaintiff  which  are  not  rational  and  consistent  in 
themselves,  and  which  do  not  leave  him  a  fair  and  regular  period 
for  the  prosecution  of  his  cause.  With  the  delays  wluch  now  tak^ 
pUce  in  the  hearing  of  a  cause,  it  seems  ridiculous  to  grudge  a 
plaintiff  a  few  days  tor  actual  work,  which  are  likely  to  be  followed 
oy  perhaps  two  or  three  years  of  quiet  inaction. 

We  will  just  notice,  as  ^examples,  two  or  three  of  the  differ- 
ences which  a  mere  casual  occurrence,  or  the  superior  cunning  of  a 
party  majr,  under  these  orders,  make  in  the  most  important  stage 
of  tiie  plaintiffs  cause. 

If  the  answer  be  suflicient  on  the  day  before  Trinity  Term,  say 
the  5th  June  (and,  if  this  sufficiency  is  by  report,  it  may  be  in 
less  than  three  weeks  after  the  answer  is  filed),  the  pUuntiff  is 
liable  to  motion  to  dismiss  on  the  seal  after  that  term,  say  about 
90th  June.  If,  on  the  other  hand,  the  answer  be  sufficient  on 
the  6th  of  Jime  (the  first  day  of  Trinity  Term),  he  will  be  safe 
against  any  motion  till  about  the  5th  of  December.  In  the  one 
case  he  has  not  much  more  than  a  month  to  consider  and  deter- 
mine on  his  ftiture  proceedings ;  in  the  other,  he  has  full  six 
months. 

Again,  if  the  answer  be  reported  sufficient  on  22d  April  (the  day 
before  Easter  Term)  the  commission  will  be  returnable  on  the  Gtn 
June  (the  first  day  of  that  term),  and  the  plaintiff  will  be  driven 
to  pass  publication  about  the  25th  of  June,  giving  him  only 
a  few  days  to  examine  his  witnesses.  But  if  it  be  reported  sufficient 
the  next  day  (23d  April),  or  any  day  before  Trinity  Term, 
publication  will  not  pass  till  the  38th  November;  giving  the 
plaintiff  in  the  one  case  nearly  as  many  months  to  examine  his 
witnesses  in,  as  in  the  other  case  he  had  days,  considering  tiie 
time  it  takes  to  issue  and  open  a  commission. 

Such  rules,  applicable  to  so  important  a  proceeding,  are  unjust 
and  irrational.    They  will  fall  into  contempt  and  disuse  by  com- 
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mon  consent  They  relate  to  that  part  of  a  cause,  which,  above 
all  others,  requires  to  have  time  and  consideration,  and  to  be  regu- 
lated by  principles  of  no  fluctuating  or  accidental  character. 

There  is  no  necessity  to  provide  in  Order  16,  further  than 
for  compelling  a  replication ;  and  it  would  be  much  better,  there- 
fore, to  avoid  such  technical  terms  as  *^  speeding  a  cause  with 
effect^  The  replication  will,  by  Order  lyy  bring  certun  fixed 
and  inevitable  consequences,  and  nothing,  thererore,  is  wanted 
but  to  compel  the  plaintiff  to  take  that  one  step.  So,  in  a  com- 
mon law  cause,  a  sluggish  plaintifi^  is  ruled  to  ^Iv ;  if  he  does 
not,  nonpros,  follows :  if  he  does,  the  incidents  follow  consequent 
on  the  cause  being  at  issue ;  and,  if  he  fails  to  try  in  due  time, 
judgment,  as  in  case  of  a  nonsuit,  is  got  by  application  to  the 
Court 

Order  16  may  therefore,  in  some  respects,  be  simplified,  thoi:^h 
it  may  remain  quite  as  efficacious.  As  it  now  stands,  it  would  seem 
that  m  one  particular,  at  least,  the  dilatoiy  pliuntiff  is  less  con- 
fined than  tne  industrious  one  ;  for  the  unaertaking  to  speed  with 
effect  does  not,  we  apprehend,  carry  with  it  any  such  strict  rule, 
as  to  the  return  of  the  commission,  as  is  imposed  by  Order  17- 

In  Order  17  much  more  alteration  is  required  to  make  it  at 
all  applicable  to  general  purposes.  The  time  limited  for  the 
subpoena  to  rejoin,  &c.,  is  uselessly  confined.  It  at  any  rate 
imposes  the  necessity  of  paying  the  private  seal  tax  very  often, 
which  no  rule  made  by  a  Lora  Chancellor  oi:^ht  in  common 
honesty  to  do.  Subpoenas  to  rejoin  are  in  fact  wholly  useless,  and 
might  also,  with  the  rule  to  produce,  be  wholly  abolished.  It  is 
certainly  not  necessary  to  make  any  regulation  about  giving  the 
rule  to  produce. 

From  the  regulation  put  forth  as  to  commissions,  two  rather 
siimdar  consequences  follow : 

1.  In  cases  where  the  commission  is  required  to  be  returnable 
on  the  first  return  of  a  term,  the  plaintifi^,  in  a  toum  cause,  has 
more  time  allowed  him  to  examine  nis  witnesses  than  is  given  in  a 
country  cause  requiring  a  commission ;  for  the  examination  may 
of  course  go  on  m  town,  pending  the  rules,  during  the  whole 
term ;  but  the  commission  must  nave  ceased  with  me  vacation 
preceding. 

2.  When  the  replication  has  been  compelled,  or  has  been  riven 
voluntarily  in  Easter  Term,  the  commission  to  be  sued  out  ^ifter 
allowing  ror  at  least  ten  days  necessarily  consumed  in  striking,  and 
fourteen  days^  notice  of  opening  after  it  gets  into  the  country)  will 
generally  be  returnable  about  a  week  before  it  can  be  opened* 

It  is  obvious  that  neither  party  can,  m  the  general  way,  finish 
his  examination  within  the  limits  prescribed;  imd  a  motion  muet^ 
theiefore,   be  made  to  enlarge  publication  by  common  consent, 
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which  will  now  be  on  notice  (o),  and  will  therefoTe  cost  three 
times  M  much  as  on  the  old  plan,  to  which  by-the-bye  the  Com- 
missioners ui^  no  objection  (jf  not  interfering  with  the  hearing) 
but  the  expence.  It  need  not  be  observed,  that  the  time  to 
which  enla^ment  can  take  place  may  be  easily  rqpihited  within 
fair  bounds,  and  so  as  not  to  interfere  with  the  hearing  of  the 
cause ;  and  indeed  it  would  be  easy,  if  necessary,  to  make  the 
rule  to  pass  publication  one  which  (instead  of  eniring  in  eight 
days)  should  eifpire  at  an  average  time,  sufficient  for  the 
examination  of  country  witnesses,  the  commission  being  made 
either  returnable  without  delay  or  on  the  day  on  which  publican- 
tion  shall  expire. 

There  can  be  no  earthly  reason  for  thus  fretting  and  harassing 
both  the  plaintiff  and  the  defendant,  when  the  interest  c^  the 
latter,  in  a  dilatory  suit,  can  be  abundantly  protected  by  ensuring 
the  setting  down,  or  ultimate  decision  of  the  cause.  The  whole  term 
during  which  the  rules  are  pving  can,  at  any  rate,  in  a//  cases,  be 
allowed  for  the  running  of  uie  commission  and  the  examination  of 
witnesses;  and  there  seems  to  us  no  reason  why  either  party 
ahoidd  not  (when  they  want  it)  also  have  for  the  purpose  an  the 
vacation  previous  to  the  term  for  which  the  cause  is  set  down,  or 
at  least  to  the  seal  preceding  it. 

Publication  should  therefore  be  enlargeable  by  rule  or  order  (oi 
perhaps  the  original  rule  itself  should  not  expire)  till  the  first  (hiy 
of  the  succeeding  term,  or  the  seal  before  it;  except  in  Trinity 
Term,  when,  the  previous  vacation  being  a  short  one,  the  plain- 
tiff should  have  at  least  to  the  end  of  that  term.  It  would  be 
very  easy  to  provide  for  the  possible,  though  not  very  probable, 
case  of  the  Courtis  reaching  a  cause  set  down  for  Trinity  Term,  in 
that  term,  by  directing  that,  on  production  of  the  order  of  enlaige- 
ment  to  the  register,  he  should  as  of  course  mark  the  cause  ad- 
journed till  after  term. 

The  conclusion  of  Order  I7  is  very  doubtful  in  justice  and 
policy,  we  think.  We  would  at  least  let  a  plaintiff,  who  has 
shown  his  bona  fides  by  going  on  without  compulsion,  have  the 
benefit  of  a  notice ;  and  not  place  him  in  as  bad  a  situation  (for  a 
slip  which  his  previous  conduct  evidences  to  be  most  probably 
acddeutal,)  as  a  dilatory  plaintiff  used  to  be  in  after  an  under- 
taking to  speed,  twice  given  and  twice  broken.  It  would  be  much 
better  in  this  case,  if  not  in  all  cases,  to  let  the  defendant  move 
on  notice ;  the  Court  making  the  order,  unless  satisfactory  cause 
be  shown,  and  taking  the  opportunity  to  fix  peremptory  terms. 


(c)  Wf  bflfieve  tfuu,  to  reniedj  ddi  evQ  to  a  certain  CKtnt,  the  court  hag  lately 
01111110%  OMMCiiKv  BUf  cnhttge  at  tho  Sis  Clork*i  Oflioe,  and 
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according  to  the  justice  of  the  case.  It  can  haidly  be  wished  to 
proceed  much  more  harshly  than  in  courts  of  law ;  and  even  there 
a  defendant  moves  always  twice,  and  often  thrice  pn  notice  (or, 
which  is  more  expensive,  by  rule  nisi)  before  he  gets  judgment, 
as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial.  It  should  be 
considered  also  that  the*  defendant  may,  if  he  pleases,  after  sub- 
poena to  rejoin  set  down  the  cause  himself. 

A  plaintifF  will  rarely,  under  the  new  orders,  go  beyond  the 
motion  to  compel  replication,  if  he  does  not  intend  to  hear  the 
cause,  for  the  time  tie  would  get  would  be  little,  and  would  cost 
a  ffood  deal ;  and,  if  he  is  really  proceeding,  the  necessity  of 
takmg  several  steps  in  but  little  tune  will,  from  many  tnvial 
causes  of  accident  and  delay,  often  expose  him  to  the  operation  of 
a  harsh  proceeding,  which  is,  moreover,  very  objectionable,  because 
exnerience  has  shown  it  to  be  one  which  respectable  practitioners 
wiU  not  avail  themselves  of,  though  they  wotM  take  care  to  foU 
low  up  a  fair  and  open  path  of  proceeding. 

The  acts  of  default  to  be  committed  under  Order  17,  after  sub- 
poena to  rejoin,  appear  to  be :  Ist,  in  not  getting  an  order  for  or  is- 
suing a  commission,  which  is  rather  a  strange  thinff  to  impose  on  a 
plidntiff,  whether  he  wants  it  or  not ;  and  b^  not  taking  which,  if  he 
wants  it,  he  alone  suffers.  2d,  in  not  giving  the  rules.  3d,  in 
not  settmg  down  the  cause.  Both  these  latter  steps  are  taken 
through  the  clerk  in  Court,  and  may  be  casually  neglected ;  and 
a  default  in  either  case  is  easily  remedied  by  the  terms  which  tiie 
Court  would  impose  on  a  plaintiff,  at  his  own  cost,  on  a  motion 
against  him  for  default,  where  he  will  not  ask  indulgence  if  he 
really  does  not  mean  to  avail  himself  of  it,  because  it  will  cost  him 
mucn  and  do  him  no  good,  but  where  he  oiu^ht  to  have  indulgence 
if  he  bondjide  desires  it.  If  the  object  or  reasonably  protecting 
the  defendant  be  answered,  the  Court  has  no  rieht  to  take  steps 
which  wantonly  annoy  a  willing  plaintifF.  By  the  order,  as  we 
have  altered  it  below,  we  repeat  that  the  only  justification  for 
pressing  a  plaintifl*  (that  of  protecting  a  defendant  ftom  vexatious 
delay)  will  be  abundantly  answered ;  and  yet  the  plaintifF  will 
have  a  much  longer  period  for  preparing  his  evidence  and  exa- 
mining his  witnesses.  The  old  rules  of  die  Court  will  settle,  as 
between  plaintifF  and  defendant,  the  rights  to  the  carriage,  costs, 
&c.  of  the  commission.  There  is  no  necessity  for  further  regula- 
tions on  that  head. 

Several  questions  hiay  be  raised  on  Order  17  as  it  stands. 
What  is  to  DC  done  where  plaintiff  does  not  want  a  commisdioii  P 
Is  he  to  stand  dismissed  for  default  in  issuing  one,  whether  it  is 
necessary  *or  not?  and  is  not  tiie  chain  of  consequences,  &c 
broken  in  case^  where  none  is  issued  .^  How  is  defendanta  com- 
roisnoB,  if  he  wants  one,  and  his  time  for  using  it,  to  be  r%u- 
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lated,— «ay  in  Easter  vacation  ?  What  is  to  be  the  course  as  to 
commissions  abroad  ?  Is  an  order  for  a  commission  to  be  always 
necessary  ?  What  is  to  be  the  consequence  of  plaintiff's  not  serv- 
ing a  sub^na  to  hear  judgment,  though  he  may  set  down  his  cause? 
On  what  is  the  motion  to  dismiss  to  be  founded  ?  and,  if  on  a  cer- 
tificate, will  an  intervening  step  towards  conformity  save  the 
default ;  or  is  it  irremediable  ?  It  it  be,  the  necessity  is  stronger 
for  making  the  motion  on  notice^  for  the  sake  of  both  parties ;  that, 
in  case  of  accident,  it  may  be  set  right  as  soon  and  as  cheap  as 
possible.  Under  the  old  practice,  a  replication  filed  at  any  time 
before  motion  saved  dismissal ;  and,  if  every  locus  pwnitentice  is 
now  to  be  removed  (and  that,  too,  in  the  case  of  a  party  who 
has  hitherto  regularly  gone  on  towards  hearing,  and  has  placed 
the  cause  at  issue,  so  that  defendant  can,  at  the  worst,  get  rid  of 
the  suit  by  setting  it  down  himself),  the  harshness  of  a  motion 
without  any  notice  becomes  still  more  apparent 

In  truth,  the  sort  of  jumble  which  it  anpears  to  us  is  created 
by  these  three  orders,  as  they  now  stand,  wul  infalliMy  produce  a 
conventional  practice  which  will  shortly  defeat  them ;  while  a 
more  moderate  reform  would  have  had  a  constant  and  healthful 
operation,  (d) 

(d)  It  may  not  be  uninteresting  to  subjoin  a  short  statement  of  the  practice  of  the 
Court  of  Exchequer  in  these  stages  of  a  cause.  It  is  simple,  and  perhaps  not  unworthy 
of  imitation  with  some  modifications ;  to  obviate  the  irregularities  arising  bj  measuring 
tmie  by  terms. 

When  a  dear  term  has  elapsed  after  the  defendant*s  answer,  the  defendant  may  in 
the  following  term  move  as  Of  course  without  notice  for  an  order  to  dismiss  the  plaint0*s 
bin ;  and  thereupon  an  order  fit«i  is  made  and  served,  by  which  the  biU  standa  dis* 
miaaed  without  forther  order,  unless  cause  be  shown  to  the  contrary  in  a  week.  The 
eommon  cause  for  the  defendant  to  show  against  this  order  nUi  is  the  filing  of  a  repUca- 
tion,  which  discharges  the  order  to  dismiss.  But  the  plaintiff  may  give  notice  of 
allowing,  as  cause,  special  drcumstances ;  such  as  that  he  has  not  been  able  to  get  in 
other  answers,  or  that  he  wants  to  amend,  that  he  has  used  due  diligence,  and  that  he 
docs  not  amend  finr  delay ;  and  the  Court  exercises  its  discretion  on  these  circumstances, 
requiring  an  affidavit  to  be  filed  in  support  of  the  special  cause  shown. 

Supposing  replication  once  filed,  no  amendment  can  be  made,  except  on  special  motbn ; 
and  dtner  party  may  (in  the  subsequent  term  after  that  in  which  replication  is  filed) 
^va  the  rule  to  pass  puUication ;  or,  if  the  defendant  prefers,  he  may  (after  letting 
UMC  term  go  by)  in  the  subsequent  term  (t. « ;  after  one  dear  term  has  elapsed 
since  the  former  order  to  dismiss,  and  no  proceeding  has  been  taken)  move  agam  to 
diamka ;  and  on  this  another  order  niti  will  be  made,  dismissing  the  bill,  unless  phun- 
tiff  pbocs  himsdf  under  the  terms  of  what  is-called  the  peremptory  order,  which  cfiec- 
taaUy  prevent  any  fbrther  deUjr,  as  the  plaintiff  thereby  undertakes  to  examine  his 
witnesses  in  the  foDowing  vacation,  and  to  bring  his  cause  to  a  hearing  in  the  following 
term,  not  being  hindered  by  the  defendant.  Publicatbn  under  this  order  passes  on  the 
first  day  of  the  term,  and  in  de&ult  of  the  plaintiff's  setting  down  his  cause  for  hearing, 
and  serving  a  subpoena  to  hear  judgment  agreeably  to  the  undertaking,  the  bill  stands 
abaolutdy  dismiaaed  without  furmer  notice. 

There  is  in  this  Court  no  rule  to  produce  wimcsses.  The  rule  to  pass  publication  is 
in  fkct  a  rule  or  order  nisi,  expiring  a  week  after  service,  unless  cause  be  shown  by  en- 
largement t  and  each  puty  mav  enlarge  as  of  course  once,  each  enlaiif(ement  being 
f f«D  one  term  to  the  fuit  day  of  the  fbUowing  term ;  therdiy  always  giving  a  vacation 

VOL.  -II. — JU.  M 
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We  proceed  to  slinest  the  alterations  which  we  should  wish  to 
propose  in  the  form  of  these  ordeiSy-^unless  a  computation,  entirely 
mdependent  of  Terms,  could  be  adopted. 

Obdsr  16 
As  proposed  to  be  aUered. 

That  at  any  time  after  the  expiration  of  ten  weeks,  from  the 
time  when  the  answer  of  a  defendant  is  to  be  deemed  sufBdent,  if 
the  nlaintifr  shall  not  proceed  in  the  cause,  the  defisndant  shall  be 
at  uoerty  to  move,  upon  notice,  that  the  biH  be  dismissed  with 
costs  for  want  of  prosecution ;  and  the  bill  shall  accordingly  be  so 
dismbsed,  unless  the  pliuntiiF  shall  appear  uj>on  such  motion,  and 
ffive  an  undertaking  to  file  a  replication  within  a  fortnight,  in 
•default  whereof  the  oill  should  stand  dismissed  with  costs  without 
further  order;  or  shall  appear  upon  such  motion,  and  give  an 
undertaking  to  hear  the  cause,  as  against  the  defendant  manng  the 
motion,  upon  bill  and  answer,  and  to  set  down  the  cause  for  that 
purpose,  within  such  time  as  die  court  shall  then,  or  on  any  sub- 
sequent special  application  of  the  plaintiff  to  enlarge  such  time, 
limit,  in  default  whereof  the  bill  shall  stand  dismissed  with  costs, 
without  further  order;  or,  unless  it  shall  appear  that  the  plaintifT 
is  unable  to  proceed  in  the  cause  by  reason  of  any  other  detSmduit 
not  having  sufBciend]^  answered  the  bill,  and  that  due  diligence 
has  been  used  to  obtain  a  sufficient  answer  firom  such  defemUmt, 
or  that  other  special  circumstances  have  arisen  to  the  satidaction 
of  the  court ;  m  which  cases  the  court  shall  allow  to  the  plaintifT 
such  further  time  for  proceeding  in  the  cause  as  it  shall  deem 
reasonable. 

Order  I7 
As  proposed  to  be  altered. 

That  when  the  phintiff  files  a  replication,  either  with  or  with- 


Ibr  the  examination  of  witnenef— a  provinon  being  made  for  aUowing  extra  time  in  the 
caae  ofthe  Eaater  ahort  facation. 

An  J  iolMequcnt  application  by  either  party  to  enlarge  must  be  made  on  apedal 
groondi,  or  by  oooient.  The  defendant,  on  enlaiging  publication,  nndertakei  to  appear 
gratia  at  the  bearing ;  and  thepraductioD  of  an  office  copy  of  hit  order  of  enlaigement 
k  therefore  eqnifalmt  to  an  amdayit  of  hia  having  been  aenred  with  a  aubpcsna  to  hear 
lUflcmcnt* 

On  the  role  to  paM  publication  being  given,  the  cauae  ia  put  intoi^a  caaaa  lilt  knt 
for  the  purnoae,  and  it  wbaequently  paaaet  mto  a  aecond  hit— tluarof  eauiea  ripe  for 
hearing-^wlien  publication  haa  paaaed.     It  may  be  ao  placed  for  hearing  by  cither 

.  Ae  aubpcsna  to  hear  judgment  ia  aenred  on  the  rule  to  poaa  publication  having 
been  given  and  not  enlarged  by  defondant.  The  plaintitT  may,  it  appeaia,  if  he 
likea,  aerve  hia  aobpoBoa  at  once  on  giving  the  rulei  but  if  he  apprchenda  meh  an 
enlaigement,  he  uanally  omita  lervfaig  me  aubpenia ;  for  if  ne  aervea  it,  he  doea  ao  at 
pciU  of  not  bciog  tShmtd  Ibr  it  in  coata,  if  the  dcftndant*a  enlargement  rendcftit  anno- 
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oat  a  previous  motion  to  dismiss  the  bill  for  want  of  prosecudouy 
he  shall  serve  the  subpoena  to  rejoin,  (e)  within  one  month  from 
the  filing  of  such  replication ;  and  shall  give  his  rule  to  pass  pub- 
lication m  the  term  following  the  expiration  of  such  one  month, 
whether  such  one  month  shall  expire  in  term  or  vacation ;  and 
shall  set  down  his  cause  to  be  heard  in  the  term  following  that 
in  which  such  rule  to  pass  publication  is  ffiven,  and  shall  duly 
serve  a  subpoena  to  hear  judgment ;  and  if  the  plaintiff  shall  make 
any  default  herein,  [then,  in  cases  where  a  motion  has  beon  made 
before  replication  to  dismiss  the  bill  for  want  of  prosecution,  upon 
ap{>Iication  bv  the  defendant  upon  motion  or  petition  without 
notice,  the  plaintiff's  bill  shall  stand  dismissed  out  of  court  with 
costs;  (/)  and,  in  cases  where  no  such  motion  has  been  made,]  the 
defendant  shall  be  at  liberty  to  move  upon  notice  that  the  bm  be 
dismissed  for  want  of  prosecution,  and  the  bill  shall  accordingly 
be  dismissed  with  costs,  unless  the  Court,  upon  reason  for  the 
default  shown  to  it  by  affidavit,  shall  see  sxiffiaent  cause  to  retain 
the  bill  upon  payment  of  the  costs  of  the  motion  (unless  the 
Court  shall  otherwise  order),  and  on  such  other  terms  as  it  shall 
see  fit  to  impose;  in  default  of  compliance  wherewith  the  bill 
shall  stand  dismissed  with  costs,  without  further  order,  {g) 

Ordee  18 
As  proposed  to  he  altered. 
That  either  party  shall  be  at  liberty,  by  motion  or  petition, 
without  notice  (h)  to  enlarge  publication,  (the  cause  being  never- 
theless set  down  for  hearing),  until  the  seal  next  prececung  the 
term  for  which  the  cause  is  so  set  down ;  except  in  the  case  of 
Trinity  Term,  ad  to  which  such  publication  may  be  enlarged  to 


if)  Sabpcms  to  itjoin  ought  to  have  been  made  letuinable  immcdtAtdjr  without 
Older,— oUierwue  order  89  ii,  af  to  them,  whoUj  uteless.  No  proviiioii  is  Decenary  as 
to  the  rule  to  pradnoe,  which  the  pUintiff  will  giye  aooordiu^  to  his  ooofenienoe. 

(/)  We  had  very  much  rather  make  notice  necessary  m  every  case  (leaving  out 
the  wofds  within  the  brackets) ;  but  at  any  rate  it  should  apply  to  all  cases  where  no 
previoos  default  had  taken  place. 

(g)  Alight  not  the  defendant  be  allowed,  after  replieation,  to  proceed  with  the  cause 
■t  vnoe  if  he  plened,  instead  of  taking  a  dismissal  ?  For  that  purpose  it  would  seem 
to  be  onl^  necessary  to  provide  that  he  might,  after  replication,  (and  a  default  of  the 
plaitttiir  m  serving  subpoena  to  rejoin  in  the  month,}  be  allowed  for  a  limited  time  to 
give  notice  to  tlie^laintiff*s  derk  in  court  of  his  rejoming  gratis,  and  then  to  give  the 
rale  to  produce  ana  serve  a  subpoena  to  hear  judgment,  without  waiting  for  any  default 
on  the  Mtft  of  the  plaintiff  after  that  committed  in  not  serving  the  subpoena  to  rejoin. 

(A)  it  would  be  more  simple  and  easy  to  prescribe  that  the  role  tu  pass  publication 
night  (instead  of  espirlng  in  eight  days)  extend  to  the  first  day  of,  or  the  seal  before, 
tho  folMing  term,  except  (as  mbove-mentiooed)  before  Trinity  term;  the  cause  being 
set  down  after  givbg  the  role;  or,  instead  of  a  motion,  a  tuk  to  enlarge  might 
bo  given  by  ather  party  at  theSix  Clerks'  Office.  The  only  objection'**hich  the  Com. 
nisswBers  make  to  an  enlar^ment  which  does  not  interfere  with  tue  hearing  is  the 
expcnce,  which  b  easily  obviated. 

M   2 
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the  last  day  thereof;  and  that  publication  shall  not  be  fixrther 
enlaiged,  except  upon  special  application  to  the  Court,  supported 
by  affidavit,  and  at  the  cost  or  the  party  applying,  unless  by 
consent,  or  unless  the  Court  shall  otherwise  order. 

Orders  19,  20,  21,  22,  &  23, 

Are  good  and  wholesome  alterations.  But  is  an  order  nisi  for 
dissolving  an  injunction  necessary  at  all  ?  Would  not  a  notice 
of  motion  do  ?  Order  20  should  have  extended  to  subpoenas  to 
revive,  at  least  in  ordinary  cases  of  abatement  on  the  part  of  the 
plaintiff;  and  all  subpoenas  to  rejoin  should  be  returnable  imme- 
diately, without  whicn  this  order  is,  as  to  them,  fruitless,  for  it 
saves  nothing.  Orders  21  and  23  seem  to  be  founded  on  the 
evidence  of  tne  Under  Secretary  of  the  Rolls,  whose  prmcipal'^s 
interest  luckil]^  in  this  case  coincides  with  that  of  the  public,  and 
whose  profit  might  have  enabled  him  to  make  Order  1  effectual, 
without  his  bein^  a  loser  on  the  whole  account.  We  were  a  little 
amused  at  readmg  this  gentleman's  evidence  (Appendix  to  the 
Report,  327).  Being  asked,  whether  he  could,  from  his  experi- 
ence, suggest  any  alterations  beneficial  to  the  public,  his  answer 
is  prompt — ^that  it  would  be  a  great  benefit  to  tne  public  to  have 
orders  not  only  by  motion  but  by  petition,  that  is,  from  his  store. 
Being  frirther  pushed  on  the  plain  point,  whether  a  great  deal  of 
the  ^*  motion  <tf  course  "^  business  mi^ht  not  be  equafiy  well  done 
without  either  motion  or  petition,  (as  it  obviouslv  might),  he  says 
that  this  is  ^*  a  subject  on  which  he  hardly  thiuKs  himself  capable 
of  giving  an  opinion  without  further  consideration.'" 

Order  24 

Will  be  in  almost  all  cases  either  inoperative  or  a  burden  on 
the  defendant ;  because  it  applies  only  where  an  order  is  got,  and 
the  plaintiff  will  therefore  be  obhged  to  compel  him  to  get  one. 
In  tne  usual  way  costs  are  paid  and  received  without  order;  and 
the  rule  should  simply  have  been  that  the  receipt  of  such  costs 
should  not  compel  plamtiff  to  begin  de  novo. 

Order  25 
Is  a  good  one,  but, 

Order  26 

Is  of  very  doubtful  nolicy.  It  is  true  that  <^  the  examiner  is 
sworn  to  act  impartially,  &c.  &c.;^  but  no  person  is  proof 
against  impressions  received :  the  mischief,  after  all,  lies  in  pnvate 
examination. 

Order  27 

Involves  a  proper  principle. 
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OaDEBs  28,  29, 

Arc  proper  and  just  regulations  as  to  fuU  costs  occasioned 
by  insunicient  answers  and  amendments.  We  have  before  made 
some  observations  as  to  the  propriety  of  either  giving  full  costs, 
or  increasing  the  stated  costs  of  a  second  insufficient  answer. 
Indeed,  the  stated  costs  of  a  first  insufficient  answer  should  be 
much  more,  where  the  plaintin  has  to  go  to  the  Master:  they 
should  be  5/.  at  least. 

Okdeb  30 

Is  more  doubtfuL  It  goes  perhaps  further  than  was  necessary, 
in  not  only  refusing  costs  to  a  successful  plaintiff,  but  giving 
them  to  the  beaten  defendant.  We  do  not  clearly  see  where  and 
to  whom  the  office  of  judging  the  propriety  of  amendments  is  con- 
fided by  these  orders.  Cases  will  be  every  day  occurring  in  which 
no  two  Masters,  taken  at  random,  would  agree,  even  if  they 
could  be  persuaded  to  enter  as  fully  into  all  the  facts  and 
pleadings  as  they  ought  to  do  in  order  to  form  any  opinion  on 
the  subject.  Besides,  it  will  often  be  very  unfair  to  judg^  an 
amendment  after  the  result,  which  may  give  a  very  difterent 
colour  to  the  case. 

Orders  31  and  32 

Very  properly  make  the  full  costs  follow  the  event  of  a  plea  or 
demurrer ;  but  why,  if  care  is  thus  taken  to  prevent  a  vexatious 
use  of  the  forms  of  the  Court,  should  those  forms  still  continue 
almost  to  preclude  the  possibility,  in  a  country  cause,  of  applying 
a  demurrer  at  all  ?  We  cannot  but  express  some  surprise  at  Mr. 
Bell'^s  evidence  on  the  subject  of  demurrers,  having  practically 
known  repeated  instances  of  their  utility.  When  the  party  who 
adopts  this  defence  does  so  at  the  peril  of  full  costs,  we  see  no 
reason  why  the  Court  should  not  enlarge  within  fair  limits  the 
time  for  such  a  proceeding.  The  eight  days  after  appearing  arc 
notoriously  insufficient,   in  country  causes  at  least. 

Order  33 
Embraces  the  mere  tail  of  the  original  proposition  of  the  Com- 
missioners which  was  directed  against  hearing  more  than  two  coun- 
sel for  each  party.  The  opportunity  was  then  taken  of  setting  clear 
a  point  on  which  in  fact,  however,  little  or  no  practical  difficulty 
we  believe  was  ever  found.  It  now,  however,  rorms  the  whole  of 
a  new  order.    It  was  hardly  worth  so  much  honour. 

Order  34 

Is,  we  must  confess,   not  very  intelligible;   we  cannot  learn 

that  the  eventual  ^^  obtaining  of  the  costs  of  the  suit^^  had  any 

thing  to  do  with  the  defendant's  right  to  ask  for  the  costs  of  a 

default  by  the  plaintiff.     It  surely  is  not  meant  to  be  said  that 
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the  Court  could  not,  and  did  not,  whenever  asked,  make  the 

E roper  order  at  the  time,  giving  the  defendant  the  costs  occanoned 
y  plaindfTs  defaults  of  this  sort  where  it  saw  fit ;  and  there  is  no 
provision  here  for  the  defendant's  gstting  them  without  an  cnrder. 

Order  35 
Increases  what  are  called  *^  costs  of  the  day^  to  lOZ.,  a  sum 
often  too  much,  and  sometimes  too  little.  The  old  absurdity 
still  remains  of  the  same  siun  being  paid,  whether  there  be 
only  one  set  of  defendants,  or  whether  there  be  four,  five,  or 
six  sets.  Surely,  it  would  have  been  best  to  have  made  some 
graduation  in  this  respect.  There  is  some  rather  curious  reasoning 
on  the  subject  in  the  Commissioners'*  ^^  reasons^ ;  they  would  not 
give  each  set  of  defendants  the  stated  costs,  because  it  would 
often  be  more  than  they  have  spent.  Why  then  give  it  to  a 
single  set  of  defendants  ?  The  same  objection  applies.  A  defen- 
dant appearing  separately  does  not  spend  the  less  because  he  has 
co-defendants.  The  principle  of  tne  order  is,  we  must  say, 
bungling  and  improvident. 

Order  36 

Is  not  unjust  in  firinciple ;  but  the  Court  will  seldom  be  able  to 
insure  such  costs  being  in  fact  paid  by  the  solicitor.  Regulataons 
of  this  sort  are,  we  cannot  but  think,  a  little  beneath  the 
dignity  of  a  court. .  We  hear  nothing  of  complaints  of  the  Courts 
of  Kmg''s  Bench  or  Common  Pleas  against  attorneys.  The 
judges  do  theit  duty :  activity  is  the  order  of  the  day,  and  the 
principle  is  soon  infused  into  all  connected  with  them.  If  it 
was  (as  we  believe)  conddered  doubtful  before,  whether  the  Court 
could  thus  fine  solicitors,  we  must  say  we  cannot  see  how  it 
acquires  firesh  authority  by  itself  ordering  that  it  shall  have  it 

Order  37. 

We  were  rather  surprised  at  this  single  specimen  of  retrench- 
ment, and  cannot  but  think  the  instance  ill  chosen.  Many 
Cactitioners  think  that  the  abolition  of  the  sworn  clerks  would 
injurious ;  and,  if  Uiey  are  to  be  continued,  the  question  ou^ht 
to  be  fairly  considered,  whether  they  are,  or  are  not,  overpaid ; 
or  how  it  is  best  they  shoidd  be  remunerated  ?  It  is  strongly 
urged,  that  they  exercise  a  great  influence  in  keeping  the  prac* 
tice  of  the  Court  in  regularity,  and  that  much  time  is  occupied 
by  them  in  advice,  &c.  on  these  subjects.  The  fees  for 
attendances  in  court  (with  their  term  fees)  form  the  remune- 
ration. The  former  do  not  average  perhaps  more  than  one  pound 
per  cause ;  and  might,  we  think,  fairly  have  been  left ;  at  least, 
till  the  whde  question  could  be  considered. 

The  taxation  of  costs  is  the  principal  source  of  profit  to  clerks 
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in  court  This  would  probably  be  xemoyed,  if  proper  ofBcers 
were  to  be  appointed,  as  in  other  courts,  for  the  purpose;  and,  if 
so^  there  will  be  less  reason  for  cutting  down  thdr  fees  on  other 
points.  There  are  other  sources  of  expence  and  of  payment  to 
clerks  in  court  which  are  likely  to  be  roduoed ;  such  as  for  writs 
of  execution  of  orders,  and  writs  of  special  injunction ;  both  of 
which  are  wholly  useless,  as  the  service  of  the  order  itself  would 
answer  every  purpose :  if  continued,  diey  ought  surely  to  contain 
only  the  manoatory  part  If  efficient  reforms  are  to  be  hereafter 
made,  we  see  no  use  in  quarrelling  with  the  most  inoffensive 
source  of  recompense. 

It  moves  our  mdignatiion  to  see  the  6s.  8d.,  or  39. 4d.  of  actually 
efficient  officers  nibbled  at ;  while  the  six  derk  (with  the  enormous 
gains  which  he  levies  for  doing  almost  nothing)  is  left  in  tranquil 
possession  of  the  good  things  which  form  the  patronage  of  these 
reformers. 

While  on  this  subiect  we  would  observe  that  the  Court  of 
Exchequer  will  never  be  reformed  so  as  to  become  one  to  which 
a  solicitor  can  voltmiarily  take  his  client,  while  the  enormous 
charges  of  the  clerks  in  court  there  remain  what  they  are. 

Order  38. 
We  much  doubt  whether  the  practice  which  is  the  foun- 
dation of  this  order  was  ever  regular.  It  could  only  have  been 
done  by  consent  But,  unless  tne  order  ^[oes  further,  and  sanc- 
tions the  registrar  in  taking  a  cause  so  certified  out  of  the  paper, 
we  apprehend  that  he  will  not  venture  to  act  on  this  information 
whicn  the  solicitor  is  to  bave  6s.  8d.  for  giving;  and  that  great 
abuse  might  arise  if  he  did. 

Order  39. 
The  same  difficulty  wiU,  in  practice,  apply  to  this  order. 

Orders  40,  41,  and  42, 

Appear  reasonable ;  but,  while  on  the  subiect  of  appeals,  we 
wouKi  suggest  a  reform  on  die  subject  of  enrolling  decrees. 

In  truth,  we  see  no  ffood  reason  why  this  enrollment  should 
ever  take  place,  the  books  of  the  Court  oeing  amply  sufficient  for 
all  practical  purposes;  nor  why  activity  or  slowness  in  making 
such  enrollments  should  have  any  influence  on  the  power  and  rights 
of  the  Court  or.of  die  parties,  as  to  rehearings  or  appeals. 

At  least,  if  a  plaintin,  by  not  enrolling  his  decree,  loses  a^ 
portant  security,  or  any  advantage  at  all,  m  protecting  his  interest, 
why  is  die  absurdity  maintained  of  not  allowing  him  the  charges 
for  the  enrollment  on  the  taxation  of  costs  ?  Why  should  die 
Court  enforce  a  practice,  which  it  at  the  same  time  marks  with  its 
disapprobation  so  far  as  not  to  allow  the  costs  of  it? 
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The  cost  of  such  enrolhnent  again^  if  persisted  in,  should  be 
moderated.  At  present  the  expence  is  very  heavy.  A  plan  was, 
we  are  told,  long  ago  submitted  to  Lord  Eldon  by  an  eminent 
clerk  in  court  for  penorming  the  enrollment  at  a  trifling  cost;  but 
the  reform  was  rejected. 

Oeder  43. 

In  some  causes,  the  paltry  fee  allowed  for  this  service  may  bear 
some  proportion  to  the  work  done.  In  others,  the  clerks  in  court 
will  not,  we  apprehend,  be  emulous  of  a  duty  which  will  neces- 
sarily cost  them  a  considerable  degree  of  labour,  and  to  which 
they  begin  to  find,  we  are  told  by  experience,  that  they  will  often 
be  ].ut  from  mere  caprice  or  idle  curiosity.  There  are  many 
causes  where  this  order  would  impose  on  a  clerk  in  court  a  very 
serious  and  tedious  labour ;  especially  if  he  is  so  called  on  with 
relation  to  a  cause  iii  which  he  is  not  concerned,  and  which  therefore 
he  can  only  find  by  a  long  hunt  or  by  soma  lucky  accident.  Sup- 
pose a  clerk  in  court  was  tendered  3«.  4d.  for  a  certificate  in  such 
a  cause  (perhaps  our  readers  have  heard  of  it)  as  the  Attorney- 
General  and  Vigor,  or  in  the  Thelluson  cause ! 

Orders  44,  45,  46,  47, 
Seem,  in  their  several  departments,  very  reasonable  regulations. 

Order  48. 

This  order  differs  much  from  the  Commissioners*  proposition. 
The  latter  was,  we  alw/iys  considered,  very  ill  advised  ana  injudi- 
cious. The  present  order  can  do  no  harm ;  but  we  hardly  see 
either  the  necessity  or  utility  of  it,  as  we  apprehend  the  Court  was 
before  in  the  habit  of  entertaining  such  applications,  and  making 
orders  on  them^  As  to  a  party  in  the  cause,  he  does  not  want  any 
assistance ;  he  can  carry  in  and  prosecute  the  decree  himself. 

Order  49. 
We  shall  see  how  this  order  for  keeping  an  analysis  of  each 
cause  in  a  Ma8ter''s  office  will  work  in  practice.  We  very  much 
doubt  the  possibility  of  its  being  regularly  supported,  unless  the 
Masters  are  allowed  secretaries  for  the  purpose ;  and  we  really  are 
not  aware  of  any  grievance  which  it  is  intended  to  meet.  The 
papers  in  the  Master'^s  office,  which  are  of  easy  access,  will  always 
furnish  the  whole  information  in  cases  where  it  is  really  wanted;  an 
emergency  of  too  rare  an  occurrence  to  render  a  permanent  duty  of 
the  sort  here  enforced  at  all  necessary.  This  document,  however, 
if  it  can  be  got  (which,  considering  the  practical  course  of  j)ro- 
ceedings  in  the  Masters'*  offices,  we  believe  to  be  at  present  im- 
practicable), will  certainly  be  curious^  if  not  of  much  value.     We 
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are  told,  however,  that  by  common  consent  this  order  has  beeu 
entirely  disregarded. 

OaDsas  60,  51,  52, 

Embrace  points  on  which  considerable  difference  of  opinion 
existed ;  not  only  as  to  the  propriety  of  the  principle,  but  as  to 
the  possibiliw  c£  giving  it  practical  effect.  These  orders  are 
generally  derended  as  meant  rather  to  give  hints  to  intelligent 
Masters  what  to  do,  than  to  form  any  complete  code  to  be  acted 
upon  to  the  letter :  unfortunately,  all  Masters  are  not  intelligent, 
or  willing.  We  do  not  apprehend  that,  in  practice,  the  regula- 
tions here  laid  down  will  operate  to  any  great  decree,  except  so  far 
as  the  personal  request  and  suggestions  of  any  Master  (respected 
as  a  man  who  understands  his  business)  will  no  doubt  operate 
upon,  and  influence  (if  it  were  only  in  courtes]^)  any  respectable 
solicitor.  But  this  sort  of  influence  an  active  intelligent  Master 
might  always  have  exercised ;  and  we  are  rather  doubtful  whether 
experience  has  not  already  shown,  that  Masters  of  opposite  qua- 
lities make  any  regulations  of  the  sort  a  nuisance,  instead  of  a 
benefit :  some  curious  stories  are  in  circulation  on  this  head.  It 
is,  we  believe,  utterly  impossible  to  lay  down  any  code  of  rules, 
which*  if  followed  only  in  the  letter  and  not  in  the  spirit,  will  not 
be  foimd  imperfect  in  some  respects  and  mischievous  in  others.  It 
is  easy  to  point  out  many  cases  in  which  these  orders,  if  rigidly 
enforced,  will  operate  boui  to  delay  and  to  increase  the  expense  of 
the  suitor.  For  instance,  some  of  the  Masters'  ofiices  require  new 
warrants  to  direct  proceedings,  and  to  show  cause  as  to  preparing 
the  report,  to  be  invjiriably  taken  out ;  even  in  cases  of  referenee  se 
ample  and  direct  that  they  cannot  be  of  any  use.  To  this  mis- 
chi^  one  office  at  least  adds  another, — that  of  refusing  to  under- 
stand  any  decree  or  order,  so  as  to  direct  the  course  of  proceedings 
without  a  previous  "  state  of  facts,""  on  leaving  which  there  must 
be  a  warrant,  with  a  subsequent  warrant  to  proceed  upon  it.  Now, 
if  all  this  is  insisted  on,  according  to  the  letter  of  the  orders,  even 
in  the  simplest  reference,  either  of  an  ew  parte  nature,  where  the 
only  plausible  reasons  for  the  orders  do  not  exist,  or  in  cases  of 
the  simplest  inquiry  or  account  where  no  question  can  arise,  but 
where  the  only  object  of  the  defendant  is  delay,  it  is  obvious  that 
a  most  serious  injury  both  in  point  of  expense,  delay,  and  trouble, 
is  inflicted  on  the  plaintiff.  We  have  witnessed,  for  instance,  in 
the  case  of  a  simple  reference  between  a  plaintifi'  and  a  defendant 
on  the  point  whetner  a  good  title  could  be  made,  the  refusal  of  the 
Master  to  receive  the  abstract  of  title,  and  his  requiring  a  &tate  of 
facts  and  proposal  to  be  left,  and  subsequent  warrants  to  proceed 
upon  it  to  be  taken  out,  for  him  to  determine  under  the  new  orders 
whether  this  should  be  the  course  of  proceeding  when  there  could 
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by  no  possibility  be  any  other;  and  thus  both  parties  were  baffled 
and  loaded  with  the  most  useless  expense. 

Where  there  is  one  party  desirous  of  expediting  proceedings,  he 
always  had  means  of  forcing  on  the  other ;  and  the  new  orders  very 
properly  give  him  some  increased  facilities  for  so  doing.  The  only 
case,  therefore,  where  the  directing  power  is  wanted  by  the  Master 
is,  where  both  are,  for  reasons  that  are  either  improper  or  proper 
(and  there  are  many  cases  of  the  latter  sort  of  wluch  the  soudtors 
are  often  much  the  best  judges),  ajnreed  in  not  actively  following 
up  the  inquiries.  We  are  at  a  loss,  nowever,  to  see  how  the  Master 
will,  in  such  a  case,  be  at  all  able,  even  under  these  orders,  to  get 
on,  if  he  chooses  to  differ  in  opinion  firom  both  the  parties.  He 
may  counsel  and  advise,  and  regulate  and  bluster;  but,  if  the 
parties  will  not  move,  he  cannot  make  them;  and  we  do  not  see 
the  utility  of  appearing  to  arm  him  with  authority  at  which, 
when  it  is  called  into  action,  the  parties  may  safely  laugh.  No  war- 
rants will  be  attended  to  if  none  are  taken  out ;  and  were  can  be 
no  jnroceedings,  if  the  parties  agree  in  not  produdng  the  materials. 
It  IS  a  great  mistake  to  consider  Masters  in  the  light  of  arbitrators, 
who  can  at  any  time  act  on  the  default  of  one  party^  by  dedding 
for  the  other;  iu  most  cases  they  have  many  otner  interests  and 
considerations  to  attend  to. 

We  doubt  the  possibility  of  an]^.  Master'^s  keeping  such  an  eye 
of  supervision  over  all  the  matters  in  his  office,  as  to  exercise  with 
T^ularity  or  eifect  a  power  (if  it  were  given  him)  of  calling  the 
parties  hiefore  him,  and  of  ei^orcing  proceedings,  or  adjudicating 
against  the  absent  by  default ;  but  the  power  here  given  amounts 
to  no  such  thing.  It  is  nugatory,  we  repeat,  if  both  parties  dis- 
r^ard  it;  and,  if  one  party  is  disposed  to  expedite,  he  might 
have  abundant  means  of  so  doing,  without  much  of  what  is  here 
aimed  at. 

Considering  historically  (absit  invidia  as  to  all  living  person- 

XI)  what  Masters  in  Chancery  have  generally  been,  and  fixim 
sources  (nromotion  to  their  offices  generally  flows ;  considering 
that  from  their  acting  in  separate  offices  one  uniform  course  of 
procedure  is  not  be  expected ;  and  considering,  too,  the  privacy 
of  their  proceedings,  ana  the  variety  of  motives  which  often  operate 
upon  them,  we  are  disposed  to  fear  that  the  evil  of  delay  must 
remain  without  any  other  cure,  than  that  of  arming  all  parties 
interested  with  full  power  to  urge  on  proceedings  if  they  please. 

The  ten  Masters  in  Chancery,  we  nave  hea^,  might  generally 
be  divided  into  three  as  equal  portions  as  that  number  wm  allow. 

^  The  first  consisting  of  persons  desirous  of  executing  their  duties 
with  industry,  and  being  more  or  less  capable  of  so  doing. 

The  second  division  containing  men  perfecdy  easy  on  the  sub- 
ject, and  desirous  only  to  rub  on. 
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The  third  class  containing  men  from  various  causes  totally 
incompetent,  and  unsuited  for  any  such  office. 

To  men  of  the  character  comprised  in  the  first  division  strong 
powers  might  be  safely  confided,  thoi:^h  their  personal  character 
and  influence  would  almost  always  render  it  unnecessary.  To  the 
other  two  divisions  it  will  always  be  either  uaeiess  to  give  the 
power,  because  they  will  not  or  can  not  use  it;  or  it  will  be  mis^ 
chievousj  because  they  will  abuse  it. 

Orders,  for  instance,  that  the  Masters  shall  direct  the  course  of 
proceedings  nury  be  very  useful,  if  the  Master  in  the  first  place  is 
jtidicumSf  and  m  the  next  place  desiree  to  do  what  is  right.  In 
practice,  these  regulations,  m  the  office  of  such  a  Master,  work, 
we  are  told,  very  well.  A  Master  who  enters  into  the  spirit  of  the 
orders  will«  perhaps,  like  an  arbitrator,  borrow  a  brief,  or  the 
decree,  and  will  make  himself  master  of  the  cause,  and  give  his 
advice  as  to  the  prosecution  of  it,  which,  it  is  true,  he  comd  have 
done  without  an  order.  But  a  Master  of  another  cast,  if  empowered 
to  direct  the  course  of  proceedings,  chooses  to  do  so  in  every  case, 
whether  it  be  necessary  or  not ;  and  at  the  same  time  takes  his 
stand  on  what  is  obviously  true,  namely,  that  he  knows  nothing, 
and  is  not  bound  to  know  any  thing,  of  the  cause ;  and  puts  the 
parties  to  the  additional  expence  of  '^  states  of  facts,^  to  impart  to 
nim  some  of  their  light  and — a  good  deal  of  their  money. 

OfiDER  53 

Seems  to  add  no  power  not  already  possessed,  except  that  of 
proceeding  upon  what  is  called  personal  appointment^ — ^a  most 
dangerous  and  vicious  power,  which  should  be  trusted  to  no  one,  and 
whidi  perhaps  never  before  was  assumed  by  any  court  in  a  civilized 
country.  Is  a  man'^s  property  to  be  taken  away  from  him,  or  arc 
his  rights  to  be  adjudicated  upon  behind  his  back,  without  the 
least  notice  in  writing,  and  without  even  proof  of  a  verbal  notice  ? 

Order  54 

Is  a  proper  regulation;  provided  always  that  the  er  parte  pro- 
ceeding be  on  proof  of  due  notice,  and  not  on  the  ipse  dixit  of  any 
man  armed  with  authority,  who  phooses  to  say  that  he  told  a  party 
to  attend. 

Order  55. 
There  are  so  very  few  cases  in  which,  by  the  common  proceed- 
ing, a  party,  who  conducts  his  case  and  gets  up  the  necessary 
evidence  properly,  is  at  all  defeated  by  having  to  proceed  ex  partCy 
that  we  should  have  thought  an  obnoxious  power  of  summary 
fining  like  this  much  better  omitted,  or  confined  to  the  cases  and 
remedy  of  Order  54. 


173  The  New  Chancery  Orders.  L^^y» 

The  amount  of  any  such  costs  must  be  trifling,  and  in  most 
cases  much  less  than  the  char^  of  recovering  them.  The  pro- 
bable case,  which  we  can  conceive  as  likely  to  occur  in  practice,  is 
that  of  a  party^s  not  attending  a  warrant  or  two.  In  the  usual  way, 
the  remeay  is  to  swear  to  the  service,  and  then  to  proceed.  If  the 
party  attends  whose  charge  or  other  proceeding  it  is,  he  8ub« 
stantiates  it,  and  not  tl^  less  easily  on  account  of  his  opponent's 
absence.  If  it  be  his  opponent's  proceeding,  he  gets  it  disallowed. 
The  Master  will  feel  no  difficulty  about  this ;  because  the  other 
party  can,  under  Order  54,  come  in,  and,  on  payment  of  costs, 
review  the  decision.  If  he  does  not  choose  to  do  so,  so  much  the 
better  for  the  other  side. 

But  let  us  suppose  that  the  Master  thinks  it  expedient  not  to 
proceed  ex  parte  (and  it  may  be  su^g^ested  that,  where  he  gains  by 
requiring  further  warrants  and  by  giving  a  certificate  of  costs,  and 
where  the  offender  proportionably  suffers,  the  Master  may  often 
see  eofpediency  where  others  would  not),  he  may  then  mulct  the 
oiOfender  in  about  Ss.  for  warrant  and  service,  and  perhaps  139. 4sd 
for  attendances  on  it 

This  the  offender  is  to  pay.  But,  if  he  reftises,  what  then? 
The  Mjaster  is  to  grant  his  certificate  for  this  1&.  4(i  The  certi- 
ficate will  cost  at  least  11.  5«.,  besides  filing;  and  office  copy ;  and 
it  is  not  said  that  the  offender  is  to  pay  this.  But,  at  all  events, 
there  is  no  provision  for  his  paying  the  costs  d  the  order  for 
enforcing  the  payment,  if  he  still  refuses ;  and  the  obtaining  such 
an  order  will  cost  the  party  to  whom  the  Master  presents  these 
costs  more  than  their  amount.  Nay,  we  conclude  that  the  party  to 
whom  such  costs  are  awarded  must  follow  up  their  enforcement, 
or  lose  them  altogether ;  for,  as  they  have  been  once  awarded  to 
him,  and  he  has  a  remedy  for  them,  he  will  not  afterwards  be 
aUowed  them  in  his  costs  of  suit. 

We  cannot  help,  however,  doubting  the  legality  of  this  power 
of  summary  fining  without  appeal,  delegated  by  a  Court  to  its 
subalterns ;  for  it  is  so  delegated,  in  fact,  though,  to  save  appear- 
ances, the  matter  is  made  the  subject  of  an  order  on  motion  of 
course. 

Order  56 

Gives  a  very  arbitrary  power.  It  will,  however,  be  moderated 
in  practice  by  the  necessity  of  the  case.  Few  persons  will  under- 
take to  prosecute  a  cause  without  the  papers,  which  they  cannot 
get  under  this  order.  Still  fewer  will  meddle  with  extensive  admi- 
nistrative suits  as  to  matters  which  do  not  (except  in  part)  con- 
cern them ;  yet  it  is  in  these  sort  of  suits  that  the  complaints 
always  arise.  In  most  cases,  the  extra  costs,  which  (even  if  a 
party  so  entrusted  might  eventually  get  die  costs  of  the  suit) 
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he  or  his  client  would  have  to  bear,  would  alone  deter  such  an 
adventure.  But,  in  fact,  there  is  no  provision  made  for  a  person 
not  a  narty  to  the  suit  getting  any  costs  of  such  a  prosecution ;  it 
will,  uierefore,  be  gratuitous.  For,  though  the  oflfender  is  not  to 
attend  as  prosecutor  of  the  decree,  he  must  still  attend  as  a  party. 
The  person  to  whom  the  prosecution  is  committed  will  not  stand 
in  his  place  as  a  party,  so  as  to  take  his  costs;  and  there  will  not 
be  two  biUs  of  costs  allowed. 

Besides,  how,  in  cases  where  infants,  married  women,  &c.  are 
concerned,  can  such  a  proceeding  take  place,  so  as  to  bind  them  ? 

This  order  does. not  appear  necessary  as  to  jparties  to  the  cause, 
as  they  could  always  prosecute  the  suit,  if  neglected  by  the 

Orders  57,  58,  59,  60, 

Appear  proper  regulations,  and,  indeed,  furnish  all  the  pro- 
tection which,  as  it  appears  to  us,  can  be  usefully  afforded  for 
the  vigilant  prosecution  of  the  suit,  where  there  is  any  one  who 
really  wishes  it. 

Order  61, 

So  far  as  we  can  understand  its  practical  operation,  appears  to 
us  one  of  the  most  questionable  of  the  whole  of  the  series. 

The  general  and  almost  universal  cases  of  accounting  are  against 
executors  or  trustees  under  decrees  for  the  administration  of  estates, 
in  which  persons  incapablej  as  infants,  &c.,  or  absent^  as  creditors, 
&c.,  are  to  be  bound.  At  present,  the  course  is,  for  a  solicitor, 
directly  he  gets  his  decree  mto  the  Master's  office,  to  carry  in 
interroeatories  for  the  examination  of  the  executor,  &c.,  not  only 
as  to  his  receipts  and  payments,  but  as  to  the  testator'*s  personal 
estate ;  as  to  its  conversion,  and  as  to  t^e  parts  remaining  uncon- 
verted. He  does  this  immediately,  because  he  knows  that  the 
defendant  will  require  time ;  and,  wnile  waiting  for  his  examination, 
the  plaintiff  goes  on  with  what  other  proceedings  he  can. 

Under  the  present  order,  it  would  appear  (though  its  meaning 
b  very  obscure)  that  the  plaintiiF  must  first  compel  the  defendant 
by  warrants  to  bring  in  his  account ;  which  he  is  not  required  to 
fUtest  or  verify  by  any  oath ;  which  will,  therefore,  in  many  cases 
be  quite  illusory ;  and  which  a  prudent  opponent  will,  in  hardly 
any  case,  dare  to  take  for  granted. 

if  the  parties  are  not  satisfied  on  an  investigation  of  this 
account,  they  may  then,  and  not  till  then,  (after  beins  amused  by 
this  game  of*^  play),  set  to  work  in  good  earnest,  and  examine  on 
interrogatories.  Now,  we  humbly  inquire  of  the  framers  of  these 
orders,  who  is  to  be  competent  to  say  he  is  satisfied ;  whether  a 
power  of  affecting  the  rights  of  others  by  such  a  declaration  would 
not  be  most  mischievous,  and  monstrous,  and  would  not  open  a 
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door  to  all  sorts  of  collusion ;  and,  if  such  a  power  be  not  allowed, 
whether  this  order  be  not  wholly  inapplicable  m  ninety-nine  decrees 
out  of  every  hundred?  Are  legatees,  infants,  married  women, 
creditors,  &c.  to  be  concluded  by  such  accounts ;  and  how  is  the 
Court  to  act  upon  them  ? 

If  the  plaintiff  musty  after  all,  proceed  to  interrogatories,  why  is 
he  to  be  delayed  by  this  preliminary  step,  and  what  provision  is 
there  for  dispensing  with  it  when  wholly  inapplicable  ?  Besides, 
there  are  matters  which,  independently  of  the  mere  money  ac^ 
county  must  be  examined  into,  such  as  outstanding  estates ;  and 
plaintiff  must  either,  if  he  wants  to  get  on,  be  beginning  with 
separate  interrogatories,  confined  to  this  point,  with  the  risk  of 
having  to  bring  m  further  interrogatories  as  to  the  money  account 
if  that  be  found  unsatisfactory ;  or  he  must  wait  till  that  money 
account  is  settled  one  way  or  another,  and  then  begin  with  his 
interrogatories  at  the  time  when  he  ought  to  be  advancing  towards 
getting  his  report. 

The  accoimt  ought  at  least  to  be  vouched  bv  affidavit,  attached 
to  it  when  left  in  the  office,  otherwise  it  will  onen  be  wholly  illu- 
sory after  the  plaintiff  has  been  delayed  by  waiting  for  it.  It 
would  have  been  as  well  to  have  directed  that  the  production  of 
this  accoulit  should  be  compeUed  by  a  warrant  to  bring  it  in ; 
and  that  the  Master  should  on  such  warrant  limit  the  time,  for  its 
being  left,  and  grant  a  certificate  in  cases  of  default ;  on  which 
the  plaintiff  might  apply  for  an  attachment  This  we  apprehend 
is  at  present  the  proper  course  of  proceeding,  but  it  would  prevent 
mistaKes  to  state  it  explicitly  on  the  order. 

Order  62 

Is  not  very  explicit.  A  receiver'^s  book  belongs  to  the  particular 
cause ;  and,  as  a  series  of  annual  accounts  are  entered  m  it,  it  is 
a  proper  repository  for  such  documents,  which  might  otherwise  get 
separated.  But  this  order,  (though  it  declares  that  the  new 
mode  of  entry  shall  follow  the  practice  of  receivers^  accounts,)  cannot 
mean,  surely,  to  require  that  the  executorship  account  in  every 
cause  should  (though  probably  not  longer  than  two  or  three  pages) 
have  a  book  provided  for  it,  which  (as  the  book  will  not  range  wiw 
the  ordinary  bundle  of  papers)  will  be  pretty  sure  to  be  the  means 
of  losing,  instead  of  preserving  it.  If  it  be  meant  that  one  general 
book  should  be  kept  in  the  office  for  entry  of  all  accounts,  with  a 
general  index,  this  would  be  more  sensible ;  but  this  is  not  *'  the 
practice  with  respect  to  receivers^  accounts,"^  and,  therefore,  not 
what  the  order  purports  to  direct. 

If  this  order  be  hereafter  followed  up  by  another,  dispensing 
with  rccopying  these  accounts  into  the  schedules  to  reports,  there 
will  be  some  sense  in  it.     At  present,  it  only  adds  trouble  and  ex- 
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pence ;  for,  wc  conclude,  the  Masters  are  to  be  paid  for  this  new 
du^ : — another  spedmen  of  prqfttable  reform ! 

tn  practice,  we  believe,  the  accounts,  as  they  are^  now  kept, 
may  always  be  referred  to  with  the  greatest  ease.  Being  the  on- 
g^iial  documents,  they  are  worth  inhnitely  more  than  any  copies ; 
and  copies,  by  the  bye,  which  (as  the  solicitor  has  no  interest  in 
them)  ne  will  never  trouble  himself  to  see  to  be  correctly  made. 
If  tibe  Master^s  derk  does  not  see  that  they  are  properly  com- 
pleted, cast,  &c.,  now,  he  will  not  do  so  when  nis  labour  is 
mcreased  by  multiplying  copies.  Some  greater  care  is  certainly 
dedrable  than  is  usual^  exercised  in  the  Master's  offices  as  to 
these  documents;  but  the  new  regulation,  by  making  another 
document  the  prindpal  one,  will  rather  contribute  to  discourage 
than  encourage  accuracy  in  the  completion  of  the  original  account. 
In  the  Masters^  offices  m  the  Exchequer  more  predse  and  careful 
regulations  are  observed  as  to  the  preservation  of  and  reference  to 
these  documents ;  and  it  might  be  as  well  to  have  similar  regula- 
tions attended  to  in  fUwncery. 

Orders  63  and  64 

Appear  suitable ;  particularly  the  last. 

Order  66 

Was  always,  we  believe,  both  law  and  practice. 
Order  66. 

It  would,  we  should  think,  be  much  better  to  give  a  Master 
discretion  in  this  respect  The  rule  laid  down  has  often  been 
talked  of  in  bankruptcy.  But  it  is  scarcely  possible  accurately  to 
adhere  to  it :  and,  on  an  inquiry  before  a  Master  into  actual  fact, 
instituted  to  inform  the  consdence  of  the  Court,  and  to  affect  the 
interests  of  absent  or  incapable  persons,  it  is  impossible  to  stand 
upon  technical  strictness,  or  the  truth  would  often  be  excluded. 
A  strict  adherence  to  this  order  would  defeat  the  ends  of  justice, 
would  be  wholly  contrary  to  the  principles  on  which  courts  of 
equity  proceed  in  many  of  these  cases,  and  would  often  only  in- 
volve tne  parties  in  the  cause  in  ulterior  and  more  expensive 
proceedings. 

Order  67* 

This  order  appears  to  us  to  furnish  a  strong  instance  of  encum- 
bmng  the  majority  of  cases  for  the  purpose  of  avoiding  possible 
evil  in  some  few  instances ;  and  of  making  that  imperative  which, 
in  fact,  was,  or  ought  to  be  declared  to  be,  discretionary. 

It  might  be  useful,  in  cases  where  such  a  proceeding  was  an- 
tidpated  or  feared,  to  give  the  power  of  precluding  the  mischief 
by  a  prmmratory  warrant ;  but  why,  in  the  great  number  of  cases 
wnere  adverse  evidence  is  out  of  the  question,  and  where  expedition 
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is  the  plamtifF^s  object,  should  he  be  driven  to  increase  his  pre- 
sent expence  and  delay  by  being  obliged  to  obtain ;  1st,  a  warrant 
to  show  cause  why  a  report  should  not  be  prepared ;  2d,  a  war- 
rant on  preparing  it ;  3d,  a  warrant  or  two,  perhaps  three,  to 
settle  it ;  and  4th,  a  four-day  warrant  to  sign  it  P  Things  are,  in 
such  cases,  bad  enough  now ;  but  this  makes  them  worse. 

One  of  the  most  pregnant  causes  of  delay,  in  getting  reports  in 
creditors^  and  testamentary  suits,  arises  from  creditors  bringing  in 
charges,  and  leaving  them  incomplete,  or  undisposed  of;  so  that, 
when  a  report  is  wanted,  the  parties  are  delayed,  or  must  go  to 
the  expence  of  taking  out  warrants  which  the  creditor  ought  to 
pay  for  himself,  in  order  to  get  the  claim  disposed  of.  It  might 
be  usefiil  to  fix  a  time  (or  to  give  the  Master  power  on  the  hrst 
warrant  to  fix  a  time)  within  which,  after  bringing  in  a  charge, 
the  Master^s  final  decision  upon  it  should  be  got,  or' it  should  be 
considered  abandoned,  unless  further  time  should  be  granted  by 
him  on  a  warrant  taken  out  for  the  purpose  on  sufficient  cause 
shown.  «*«^^ 

Okdek  68  *^ 

Is,  in  theory,  and  perhaps  in  many  practical  cases,  proper ;  but 
sore  injustice  would  sometimes  be  worked,  we  fear,  if  the  decisions  of 
Masters  in  Chancery  were  not  to  be  reconsidered  in  cooler  or  more 
considerate  moments,  without  the  suitor^s  paying  a  fine  for  another 
man^s  spleen,  haste,  carelessness,  or  ignorance. 

Order  69* 

As  to  vivd  voce  examinations,  we  should  be  sorry  to  throw  out 
any  discouragement :  they  are  refreshing  glimpses  of  light  after 
the  darkness  palpable  of  Chancery  proceedings. 

We  should  have  thought  some  provision  necessary  as  to  the 
costs  and  expences  of  parties  so  summoned,  and,  as  to  the  power 
of  compelling  attendance  against  persons  who  are  not  parties  to 
the  suit.  Must  all  parties  so  subpoenaed  have  their  expences 
first  tendered  them  ?  If  so,  has  the  Master  power  to  require  the 
party  prosecuting  the  decree  so  to  proceed ;  or,  can  the  refusal  or 
inability  to  find  funds  defeat  the  Master^s  wishP 

Orders  ^0  and  71 
Are  very  proper,  we  think.  It  is  notorious,  however,  that  sepa- 
rate reports  arc  often  (where  there  is  no  vigilant  party  in  the  cause 
interested  in  opposing  them)  the  subject  of  abuses,  and  that  some 
of  the  Master^s  offices  are,  for  obvious  reasons,  much  more  facile 
on  the  subject  than  others. 

Order  72. 
The  question  for  examination  again'  oecurs  here  as  to  the 
expences  of  persons  broupjlit  up.     Is  a  man,   making  what  may 
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turn  out  to  be  an  unjust  claim,  to  be  paid  his  expences,  with  his 
subpoena  ?  and,  if  paid,  how  are  they  to  be  got  back,  if  his 
chum  is  eventuidly  shown  to.  have  been  frivolous  or  fraudulent  ? 

Order  7^ 
Seems  proper. 

Order  ^4^. 
With  some  hesitation  as  to  the  parties  to  whom  this  duty  is 
oflen  entrusted,  we  should  approve  this  order  also. 

Order  ^5 

Is  a  mere  sham  and  pretence  of  reform ;  it  saves  nothing,  nay, 
it  will  oden  add  to  the  pecuniary  expencc,  though  it  will  no 
doubt  generally  put  the  sale  into  the  nands  of  a  more  efficient 
person  than  a  Master^s  clerk. 

We  shall  briefly  notice  the  cxpences  attendant  on  Chancery 
sales,  aboiit  which  the  legislature  thinks  so  tenderly  as  to  remit 
the  auction  duty,  though  the  Court  in  return  loads  them  with 
the  most  extravagant  extortion ;  just  as  the  new  bankrupt  act 
remits  a  trifling  stamp  duty,  and  then  coolly  doubles  the  number 
of  barristers  attending  every  country  meeting;  and,  because  there 
arc  more  of  them,  (so  that  they  increase  work  by  standing  in  each 
other^s  way,)  doubles  the  fees  of  each  also. 

The  particulars  and  conditions  of  sale  are,  as  common  sense 
would  dictate,  printed,  and  the  pri  uteres  bill  is  allowed  as  an  item 
in  the  costs ;  but  the  Masters  used  to  consider  themselves  entitled 
to  make  them  all  as  written  copies  of  proceedings,  and  to 
charge  them  at  6d.  per  folio.  This  exorbitance  was  however 
compounded^  not  only  by  leave  or  connivance,  but  by  order  of 
the  court,  made  by  Lord  Eldon ;  and  the  money  now  pmd  passes 
under  the  appropriate  term  of  "  Master'^s  Compositiim  Money.'^ 
By  that  order,  the  Master  is  to  let  the  particulars  be  printed  at 
the  expence  of  the  suitor.  The  IMaster  therefore  now  makes  710 
copies,  but  he  is  to  be  paid  for  them  nevertheless;  only  that 
he  is  to  be  paid  for  so  many  copies  (of  which  not  one  is  ever 
made)  as  there  arc  actual  bidders  at  the  sale,  and  no  more. 
The  least,  one  would  think,  which  common  honesty  would 
require,  would  be  that  the  Master  (who  thus  compounds  by 
charging  half  the  work  and  doing  nothing,  instead  of  being 
liable  to  do  the  whole  if  he  is  paid  for  the  wnole)  should  pay  the 
printer^s  bill. 

Next  to  this  comes  the  Master  s  clerk's  fee  of  2s.  Grf.  for  every 
bidding  made. 

But  Masters  and  Masters"  clerks  are  not  satisfied  with  being 
paid  by  thejoh^ — ^l)y  taking  biddings  at  2*.  6(/.  each,  which  some- 
times amount  to  ¥)L  or  50/.  a  day  : — they  must  be  paid  by 
the  day  too;    and  the  clerk  therefore  cliarges  two  guineas  for 
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each  day  during  which  he  is  earning  the  half-crowns;  and  he 
also  charges  his  expences. 

Now  the  order  bdbre  us  will  reliere  the  cause  of  this  last 
charge  (for  time  and  expences),  and  this  only ;  but  the  amount 
so  saved  is  perhaps  less  than  must  be  paid  to  a  respectable 
auctioneer,  for  supplying  the  clerk^s  place,  and  the  parties  there- 
fore save  nothing. 

The  following  is  given  us  as  the  accoimt  of  a  three  days^  sale 
in  the  country,  at  which  the  Master^s  clerk  did  not  attend. 
Neither  he  nor  the  Master  had  the  least  concern  or  trouble  with 
the  sale ;  except  that  of  settling  the  particulars  (which  is  a  source 
of  profit  compensating  itself) ;  and  that  of  giving  the  reports  or 
certificates  of^  purchase  to  the  purchasers  tSterwards ;  wnich  on 
such  a  sale  amounted  to  full  50/.  in  addition  to  the  following  bill. 
Total  absence  from  the  sale  makes  no  difference  in  the  cnaige 
made  by  the  Master's  clerk  for  taking  the  biddings,  though  the 
auctioneer  does  the  duty,  and  is  separately  paid  for  it. 

For  composition  money if  540    0    0 

For  bidcQngs 126  10    0 

Instances  have  been  known  of  the  bill  amoimting  to  twice  as 
much.  The  clerk''8  personal  attendance,  if  it  had  taken  place, 
would  have  added  about  20/.  to  this  bill ;  and  as  30/.  was  paid  to 
an  auctioneer  for  doing  the  clerk's  duty,  the  parties,  by  naving 
the  sale  in  the  country,  and  apart  from  the  Master,  lost  10/., 
which  it  was,  no  doubt,  worth  their  while  to  pay,  to  get  an  efncient 
salesman  instead  of  an  inefficient  one. 

Such  is  the  reform  which  Order  ^5  will  effect.  It  will  retain 
to  the  Master  and  his  clerk  all  their  profit,  and  will  relieve  them 
from  all  care  about  the  duty. 

We  might  add  that '  the  enormous  profit  which  a  division  of 
estates  into  small  lots^brings  to  the  Master's  office,  owing  to  these 
fees  on  biddings,  &c.,  should  not  be  led  to  operate  in  the  quarter 
where  the  question  how  best  to  dispose  of  the  property  ought  to 
be  decided  with  perfect  impartiality. 

Order  76 
Seems  in  principle  very  proper,  though  in  many  trivial  cases  it 
will  occasion  delay.  '  It  seems  to  us  to  require  some  practical 
consideration  and  revision  to  make  it  efFective. 

Order  77 
Is  in  theory  perhaps  a  proper  regulation ;  controlled,  as  we 
trust  it  will  be  when  improperly  exercised,  by  an  appeal  to  the 
Court.  But  we  ard  not  without  our  doubts  on  tlie  subject; 
thinking  it  not  improbable  that  cases  will  occur  in  which  this 
power  will  be  capriciously  and  improperly  exercised.     It  ought  to 
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be  a  very  strong  case  in  which  even  the  Court  should  interfere  with 
the  right  of  parties  to  conduct  their  affairs  in  their  own  way. 

Orders  78,  79,  80,  81. 

We  see  no  reason  why  any  of  these  orders  should  have  been 
thus  instantaneously  forced  upon  the  profession,  without  giving 
time  for  consideration,  and  without  their  connection  being  shown 
with  other  orders,  which  it  is  said  are  to  be  sanctioned  by 
Parliament  If  Parliament  should  refuse  (as  it  is  very  likely  to  do) 
to  pass  an  act  which  should  be  offered,  containing,  as  it  probably 
would,  many  jumbles  like  the  present  specimens,  several  of  the 
latter  will  do  more  harm  than  good.  We  shall,  besides,  have  two 
lessons  to  learn  instead  of  one.  It  would  have  seemed  more  pru- 
dent to  have  put  forth  the  whole  together,  and  then  to  have  fixed  - 
their  operation  at  a  sufficiently  distant  time,  in  order  to  allow 
them  to  be  freely  canvassed,  and  the  necessary  alterations  to  be 
made. 

We  suspect  that  no  man  will,  even  afler  a  perusal  of  these  dis- 
cursive observations,  refuse  to  admit,  that  the  subject  of  many  of 
these  orders  requires  consideration  from  the  makers;  and  that 
they  would  have  better  consulted  their  dignity  and  the  comfort 
of  the  profession,  if  they  had  given  time  for  the  necessary  altera- 
tions to  have  been  introduced  before  the  operation  of  the  change 
had  commenced. 
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2.  A  Letter  to  the  Lord  High  Chancellor  of  Great  Britain^  ^c. 
By  John  Reddie,  Esq.  Advocate,  F.R.S.E.  &c.  &c.  and  Doctor 
or  Laws  at  Gottingen,  8vo.  1828. 

Those  who  advocate  the  formation  of  a  code,  or  written 
system  of  laws,  must  be  satisfied  to  share  the  lot  of  all,  who  have 
courage  to  propose  or  countenance  any  effective  change  or  modi- 
fication of  existing  forms  and  usages — any  comprehensive  scheme 
of  national  improvement.  They  must  expect  to  be  encountered  by  a 
host  of  adversaries,  armed  with  every  offensive  instrument  of  wordy 
warfare — ^with  argument,  declamation,  invective,  ridicule,  abuse, 
and,  above  all,  with  misrepresentation.  Powerful  are  the  passions, 
deep-rooted  the  prejudices,  and  multifarious  the  interests  arrayed 
against  them;  whifst  it  so  happens,  that  the  most  eager  and 
clamorous  of  their  assailants  are  precisely  those,  to  whom  they 
can  only  oppose  passive  forbearance.  With  the  sordid  practitioner, 
the  mere  man  of  law,  to  whom  the  community  is  as  a  property, 
and,  who,  therefore,  views  each  change  with  jealousy  ana  dismay, 
aa  tending  to  abridge  the  amount  of  his  good  things,  it  would  oe 
as  unseenuy  as  idle  to  contend;  ^^  he  laboureth,^  as  Solomon  says, 
*^  foriiimself,  for  his  mouth  craveth  it  of  him."^  The  superstitious 
formalist ;  the  preacher  of  legal  optimism ;  the  purblind  worshipper 
of  the  rust,  not  the  features,  of  antiquity:  are  equally  impracti- 
cable antagonists :  like  Buckthome's  father,  they  are  hard  men  for 
one  to  argue  with, — for  they  never  know  when  they  are  refuted. 
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But  besides  these,  the  legitimate  retainers  of  interest  and  pre- 
judice, there  are  other  enemies  to  the  project  of  a  code,  who 
profess  to  rest  their  opposition  upon  higher,  and  more  intellectual 
ffrounds,  and  to  discuss  the  question  solely  with  reference  to  its  own 
intrinsic  merits.  More  than  this  no  cause  can  deserve — no  honest 
cause  can  desire.  The  unrestrained  interchange  of  sentiments, 
the  clashing  and  conflict  of  opinions,  can  scarcdy  be  less  favour- 
able to  the  attainment  of  truth  in  legislation,  than  in  any  other 
question  of  political  or  moral  science,  (a) 

A  single  glance,  however,  will  convince  the  observer,  that 
whilst  some  few,  indeed,  of  the  number  are  combating  a  real  sub- 
stance, the  far  ^ater  portion  amuse  themselves  with  levelling 
their  attacks  against  an  imagination  of  their  own  hearts ;  a  lifeless 
effigy,  which,  when  they  have  fantastically  clothed  it  in  deformity 
and  abomination,  and  out  of  the  abundance  of  their  caprice  do- 
nominated  it  a  code,  they  set  about  demolishing,  with  all  the 
wanton  glee  and  noisy  triumph  of  school-boys. 

The  two  methods  of  discussion  cannot  be  better  exemplified 
than  by  the  works  that  stand  at  the  head  of  our  paper.  These 
we  propose  to  analyse  with  some  degree  of  minuteness  ;  anxious, 
on  the  one  hand,  to  exhibit  to  the  reflecting,  the  whole  battalia 
and  strength  of  the  objections  that  can  be  urged  against  a  written 
system  of  laws,  and,  on  the  other,  to  relieve  the  timid  and  cre- 
didous  from  the  many  groimdless  apprehensions  excited  by  legal 
alarmists. 

The  first  of  these  works  we  should  have  been  suilicieutl](  in- 
clined to  notice,  out  of  respect  alone  for  the  splendid  talents, 
erudition,  experience,  and  career  of  useful  occupation,  which  pre- 
eminently distinguibh  its  author,  and  which  entitle  his  opinions  to 
a  large  snare  of  attention.  But  we  have  a  strong  additional  in- 
ducement in  the  uses  to  which  the.  work,  after  several  years  of 
total  neglect,  has  of  late  been  applied  in  this  country.     It  is 

S noted,  as  a  sort  of  Colophon  to  tneir  reasoning,  by  some  who 
ave  read  it ;  it  is  referred  to  with  equal  confidence  by  others  wIm 
have  not  read  it ;  and,  again,  it  is  remorselessly  pillaged  of  its 
contents  by  a  third  class,  without  acknowledgment,  and  without 
discrimination.  To  the,  latter  charge  Dr.  Reddie'^s  pamphlet  is 
in  an  especial  degree  obnoxious.  For,  dissimilar  as  the  two  pro- 
ductions are  in  spirit  and  conduct,  it  is  not  the  less  manifest,  that 


(a)  We  speak  with  becoming  drcumftpeciion,  seeing  that  Dr.  Reddie*a  authority  is 
agidnst  us.  ^*With  regud  to  the  right  reason  of  the  French  code,'*  sayt  he,  ^'Acre 
seema  to  have  been  such  a  complete  diversity  of  opinion  among  thoae  whp  formed  it,  on 
moat  of  the  leading  points  and  enential  doctrines  of  jhrispmdenoe,  that  the  iUcuukcmM 
with  regard  to  their  adoption  serve  only  to  shew,  that  if  any  one  was  r^t,  the  others 
were  egregioiuly  wrong,"  p.  29.  The  learned  Doctor  haa  never  heard  or  the  icsolntioii 
of  disoOTd  mto  harmony. 
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Dr.  Reddie  composed  his  letter  with  the  treatise  of  Savigny  open 
before  him.  Statements,  reflections,  nay,  even  modes  of  expres- 
sion, and  citations,  have  been  transferred,  in  disjoint^' firaffments, 
from  the  one  to  the  other :  arguments  have  been  boVrowed,  to  be 
misapplied :  sentiments,  to  be  exaggerated ;  and,  iiponf  ^e  whole, 
the  letter  of  the  Scottish  adrocate  bears  the  same  resemblance  to 
the  work  of  the  Grerman  professor,  that  a  caricature  doep  to  a  por- 
trait And  this  is  one  oi  the  curses  which  genius  is  heir  to ;  that 
its  speculations,  too  often  carried,  in  the  energy  of  feeling,  beyond 
the  strict  limits  of  sober  truths  are  peculiarly  liable  to  be  mis- 
apprehended, strained,  and  perverted  by  injudicious  admirers ;  its 
excesses  being  the  very  points  that  attract  the  mass  of  imitators. 

Those  among  our  readers  who  have  been  in  the  habit  of  having 
the  name  and  authority  of  ^avigny  dinned  in  their  ears,  may  be 
surprised  to  be  told,  that  his  name  and  authority  have  been  very 
constantly  taken  in  vain ;  and  that  they  are  yet  to  learn  the  real 
extent  and  bearing  of  his  opposition  to  codes.  This  information 
it  is  our  present  purpose  to  convey  to  them. 

To  form  a  proper  estimate  of  his  work,  it  will  be  necessary 
to  advert  to  the  circumstances  which  called  it  into  being. 
Under  the  domination  of  Napoleon,  the  French  code  had  been 
imposed  upon  many  parts  of  Germany,  with  too  little  regard  to 
those  habits  and  prepossessions,  which  make  up  so  large  a  por- 
tion of  national  character.  In  substituting  a  body  of  laws,  simple 
and  uniform  in  its  structure,  for  that  which  has  been  described, 
by  one  of  the  most  learned  and  patriotic  of  German  jurists,  as  ^*  an 
endless  jumble  of  conflicting,  mutually  defeating,  motley  dispo- 
sitions ;  admirably  calculated  to  alienate  the  Germans  from  each 
other,  and  to  render  an  accurate  knowledge  of  the  law  unattain- 
able by  judges  as  well  as  practitioners  ;^  (6)  in  effecting  this 
change.  Napoleon  may  possibly  have  conceived  that  he  was  con- 
ferring the  highest  of  oenefits ;  whilst  that  haughty  disdain  of  his 
fellow-men,  their  affections  and  their  weaknesses,  which  was  con- 
firmed, if  not  ^nerated,  by  the  fortunes  of  his  life,  may  have 
made  him  unmmdful  of  the  mode,  by  which  he  accomplished  what 
appeared  to  him  to  be  good  in  itself.  Or,  perhaps,  ambition  was 
his  sole  moving  principle ;  and  he  may  have  regarded  the  code 
which  bore  his  name,  merely  as  the  means  of  perpetuath  g  his  own 
glory,  as  well  as  that  of  his  beloved  France,  and  giving  consbtency 
and  durability  to  his  wide-extended  conquests.  It  matters  little  to  the 


(6)  So  ist  alto  anser  gauzes  einheiniudies  Reeht  on  eodkwer  Wu«t  einander  widen- 
trdtcoder,  Ternichtender,  bubtachUckiger  BetdrnmungeD,  gans  dasu  geaitet,  die 
Dcutadien  von  einaoder  sa  trennen;  unA  den  Richtern  «nd  Anwiilden  die  griindliche 
Kenotnua  dea  RcdtCs  unmdglich  ni  machen.—Thilwat  ^^  uber  dif.  Noihwendigkeitcinet 
•Ugtmelnen  bureirlichcn  Hedits.** 

O  2 
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present  question,  which  of  these  motives — for  both  have  been  con- 
fidently attributed  to  him — really  influenced  his  conduct.  Suffice 
it  for  us  to  know,  that  it  was  under  the  hateful  character  of  an 
additional  badge  of  servitude,  that  the  code  was  regarded  by  many 
of  the  most  enlightened  amongst  the  Germans.  Their  spirits 
revolted  against  a  system,  >rhich  appeared  to  them  but  as  an 
engine  of  dominion— in/er  instrumenta  re^t,— designed  to  en- 
thral the  minds  of  the  people,  to  obliterate  gradually  all  traces  of 
national  identity,  and  to  add  moral  to  political  degradation.  It  is 
not  surprising,  therefore,  that  they  overlooked  such  merits  as  the 
code  unquestionably  possessed,  or  that  they  scanned  its  defects 
with  a  malicious  keenness  of  perception,  and  a  bitterness  of 
feelinff,  which  were  not  assuredly  diminished  by  the  circumstance, 
that  the  times  were  unpropitious  to  the  free  and  open  expression 
of  opinion,  (c) 

The  power  of  Napoleon  passed  away ;  and  it  was  amidst  the 
triumph  and  exultation  of  re-achieved  independence,  and  whilst 
the  memory  of  a  thousand  humiliations,  ana  a  thousand  wrongs, 
was  still  fresh  and  stimulating,  that  Savigny  wrote  the  present 
treatise.  The  ostensible  occasion  of  it  was,  the  appearance  of  a 
short  tract  from  the  pen  of  the  distinguished  lawyer  Thibaut, 
recommending  the  formation  of  one  general  code  for  the  whole  of 
Grermany ;  a  project  which,  it  was  expected,  would  meet  with  a 
favourable  reception  at  the  congress  of  Vienna,  then  sitting. 

That  the  work  of  Savigny  exhibits  marks  of  the  all-engrossing, 
feverish  excitement  of  the  period,  will  be  readily  admitted,  and 
as  readily  excused.  There  are  moments  and  situations,  in  which 
perfect  calmpess  is  quite  as  likely  to  arise  from  stupidity  or  heartless- 
ness,  as  from  philosophy*  To  that  state  of  exasperated  feeling 
we  must  ascribe  much  of  the  unqualified  censure  bestowed  by  the 
author  upon  almost  every  thing  mediately  or  immediately  con- 
nected with  French  law ;  the  same  cause  will  account  for  what- 
ever else  of  passion  tinges  other  portions  of  the  treatise ;  and  we 
greatly  deceive  ourselves,  if  the  sins  of  the  French  code  have  not 
been  at  once  magnified,  and  visited  upon  codification  generally,  (d) 


(0  Saviany  thus  ezpressM  hiiqielf,  pp.  67, 68 :— **  The  code  tared  him  (Nspolcoo) 
as  a  bond  the  more,  wherewith  to  shackle  nations ;  and,  on  that  acoonnt  alooe,  must 
it  have  been  pernicious  and  hatefol  to  us,  even  if  it  had  poncssed  all  the  intrinsic 
irorth  which  it  wants.** 

X4)  In  the  preface  to  the  second  edition  of  this  treatise,  which  has  appeared  within 
the  last  few  months,  Savigny  acknowledges  that  he  wrote  under  feelings  of  strooc 
ezdtcment  t  and  that  if  he  were  now,  for  the  first  time,  to  handle  the  subject,  it  would 
be  done  in  a  very  different  tone.  <  He  sUtes,  at  the  same  time,  that  his  coovictiona  upon 
the  question  of  a  code,  not  only  remain  unaltered,  bitt  are  confirmed  by  rdlection  and 
ezpenence.  We  place  the  utmost  reliance  on  his  sinoeri^.  But  no  one  knows  better 
than  himself  the  foiee  of  association,  and  the  poweifiol,  and  almost  invincible  bias, 
which  is  eommnoieated  to  our  opinions  by  the  first  impulse.    In  this  pid^  also, 
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With  this  warning  to  our  readers,  we  proceed  at  once  to  the 
details  of  the  work.     The  author  sets  out  with  a  brief  inquiry 
into  the  origin  and  development  of  all  laws,  as  exhibited  in  the 
pages  of  history.     He  finds  that  each  nation,  as  it  possesses  its 
own  peculiar  language,  manners,  and  constitution,  so  also  has  its 
own  peculiar  laws.     These  constitute  one  of  its  distinctive  na- 
tional characteristics,  thereby  ^^  excluding  all  idea  of  a  fortuitous, 
arbitrary  origin.*"     In  the  infancy  of  society  the  laws  are  few, 
simple,  and  obvious.     Understood  and  felt  by  all,  they  are  the 
subjects  of  popular  attachment,  and  form  a  part  of  the  popular 
creed.     At  this  period  legal   transactions  are   symbolical,  and 
addressed  rather  to  the  senses  than  to  the  reason.     According 
as  the  people  advance  in  civilization,  the  law  expands  to  meet 
their  Rowing  wants.     As  their  relations  become  more  various  i^nd 
comphcated,  the  law  becomes  more  and  more  artificial.     It  gra- 
dually loses  its  popular  exterior,  and  falls  into  the  hands  of  a 
distinct  order  of  men,  the  lawyers.     It  still,  however,  preserves, 
through  all  vicissitudes,  many  of  its  popular  principles,  and  main- 
tains a  close  and  uninterrupted   connexion  with  the  habits,  the 
feelings,  and  the  tenets  of  the  people.     This  connexion  the  author 
denominates  the  polUiceU  element  of  law ;  the  artificial  portion 
he  calls  its  technical  element. 

With  all  that  Saviguy  advances  upon  this  part  of  the  subject, 
we  most  cordially  agree.  With'  all  that  Dr.  Reddie  has  here 
copied  from  him,  we  also  agree ;  saving  and  excepting  what,  in 
the  process  of  transfusion,  the  Doctor  nas  contrived  to  render 
unintelligible;  as  in  the  following  example: — '^  Although  the 
origin  of  the  laws  may  sometimes  be  lost  in  the  remoteness  of  tra- 
dition,^ (we  have  heard  of  facts  being  preserved  in  the  remote- 
ness of  tradition),  *^  yet  it  is  based  upon  the  most  stable  founda- 
tion— ^the  spontaneous  involuntary  acknowledgment  of  the 
nation.''^  p.  o.  There  are  other  spontaneous  involuntary  effu- 
sions of  the  Doctor  upon  this  head,  so  very  fine,  that  we  should 
feel  it  in  our  hearts  to  ^ve  them  our  assent,  if  we  did  but  happen 
to  comprehend  them.  "  Thus,''  he  observes,  "  the  course  of 
jurisprudence  is  never  stationary  \*^  and  so  far  he  has  the  authority 
of  Savigny ;  but  mark  what  n)IIows : — ^^  it  is  either  on  the  ebb, 
or  on  the  fiow  ;  and  although  the  current  may  in  some  places 
roll  with  a  greater  velocity ,  and  to  the  eye  with  a  more  apparent 
stream,  yet  whether  it  e^vpand  itself  with  a  fertiUxing  activity 
over  the  extensive  plain,  or  is  confined  within  narrow  arid 
shelving  banks,  the  same  portion  of  element  issues  to  theocean,^ 
p.  9. 


he  malEM  the  mmgndg  honorable  to  the  modem  French  jurista  for  fltatain  ceniuret 
paned  opon  them,  the  pertudity  end  injustice  of  whieh,  a  more  perfect  knowledge  of 
thttf  laagoage,  uid  eoolar  feeliogi,  h«Te  enablid  him  id  diwoTcr. 
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Leaving  Dr.  Rcddie  at  sea,  let  us  return  to  Savigny.  We 
have  said  that  we  coincide  with  his  views,  as  to  the  natural  source 
and  tendencies  of  law.  History,  it  is  true,  furnishes  evidence  to 
prove,  that  a  body  of  laws,  aldiough  originally  forced  upon  a 
reluctant  people  by  the  strong  hand  of  power,  may,  in  process  of 
time,  take  deep  root  in  th^ir  affections,  and  become  naturalized 
amongst  them.  England,  at  the  conquest,  and  t}ie  Rhenish  poro- 
vinces  in  modem  times,  are  striking  instances  of  the  kind.  The 
adoption,  too,  of  the  Roman  law,  in  the  middle  ^s,  throughout 
the  continent  of  Europe,  and  especially  in  Germany,  bears 
testimony  to  the  fact,  that  a  nation  can  accommodate  itself  to  a 
system  of  jurisprudence,  alien  to  its  inbred  habits  and  associa- 
tions. But,  even  in  such  cases,  the  genius  of  the  particular 
people  will  assert  its  prerogative,  by  imparting  a  distinctive  colour 
to  institutions  so  acquired.  And  how  is  it,  we  would  ask,  that 
this  national  impress  is  communicated  to  the  laws  ?  It  must 
either  be  through  the  medium  of  the  le^slature,  ascertaining, 
enlarging,  restricting,  or  otherwise  modifying  that  which  already 
exists ;  pruning  excrescences,  abrogating  what  is  unprofitable  or 
hurtful,  and  supplying  deficiencies;  or  through  the  tribunals, 
performing  all  these  omces  under  the  name  of  interpretation. 

The  question  then  arises,  through  which  of  these  two  channels 
the  national  feeling  can  best  exhibit  itself,  and  operate  with 
most  effect?  Those  who  prefer  ew  poatfacto^  judge-made  law, 
are  in  the  habit  of  assuming,  that  the  legislator  is  stupidly  igno- 
rant of  the  interests  and  inclinations  of  the  people,  or  that  he  is 
obstinatelv  bent  upon  thwarting  those  interests  and  inclinations, 
or  Aat  ne  is  a  mere  day-areamer«  whoUy  engaged  in  the 
pleasinff  occupation  of  erecting  castles  in  Spain.  Now,  although 
those  diat  have  observed  the  process  of  modem  law-making  m 
this  country,  have  a  right  to  assume  many  things,  they  are  not 
entitled  to  assume  this.  On  the  contrary,  they  are  bound  to 
assume  that,  in  whatever  hands  the  legislative  power  may  be 
vested,  th;it  power  will,  in  ordinary  cases,  be  exerted  conformably 
to  the  known  wants  and  wishes  of  the  nation ;  and  this,  not  from 
any  high-flown  notions  of  human  virtue,  but  simply  because  it  is 
the  advantage  of  the  legislator  that  it  should  be  so. 

Besides,  in  accomphriiing  a  change  of  the  law,  the  legisktor 
acts  with  infinitely  more  efficacy  and  consequence  than  the  ju^;e. 
The  latter,  cautious  and  timid,  calls  fiction  to  his  aid ;  he  wrests 
this  doctrine,  and  suppresses  that ;  imtil,  by  dint  of  straining, 
and  twisting,  and  hammering,  and  splicing  the  materials  at  his  dis« 
posal,  he  has  knocked  up  such  a  piece  of  dumsy  handywork,  as 
may  in  some  sort  suit  nis  present  purpose.  And  then  we  are 
gravely  informed,  that  the  new  law  is  a  logical  deduction  from  the 
old.     Or,  perchance,  he  goes  more  dircctiy  and  boldly  to  the ' 
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Sunt,  and  using  Lord  Pctcr^s  ^*  plain  argument,^  swears,  by 
od,  that  ^'  the  crust  of  bread  is  true,  ffood,  natural  mutton  as 
any  in  Leadcnhall  Market.**^  Neither  of  these  modes,  however,  set^ 
the  question  at  rest ;  for  soon  comes  another  judge,  who,  after  suffi- 
ciently eulogizing  the  logic  or  the  good  intention  of  his  predecce- 
sor,  begs  leave  to  draw  a  distinction  between  bread  and  mutton  ; 
and  says,  in  the  words  of  Lord  Kenyon,  (e)  ^^  Not  finding  any 
case  pnor  to  that  of  Walton  v.  SheUy,  in  which  ^  (bread  was  pro- 
nounced to  be  mutton),  ^*  I  cannot  bring  my  mind  to  accede  to 
the  authority  of  that  case.*"  Now,  the  course  of  the  legislator, 
when  called  upon  to  act,  is  at  once  simple  and  conclusive.  The 
old  law  ceases  to  exist  but  in  history  ;  tne  new  fills  its  place  in 
practice.  Instead  of  insinuating  or  swearing  that  bread  is  mutton, 
the  legislator  declares, — ^*  henceforth  yc  shall  cat  no  more  mutton, 
but  shall  content  yourselves  with  the  brown  loaf.'^  The  new  sta- 
tute may  be  unjust  and  oppressive ;  but  it  is  neither  an  imposture 
nor  a  snare. 

The  law  of  England  has  experienced  both  the  above  influences. 
How  largely  it  was  indebted,  in  its  early  formation,  to  specific 
l^islative  enactment,  may  be  seen  by  a  reference  to  the  records  of 
the  reign  of  our  *^  English  Justinian,^  Edward  the  First,  who 
was  in  spirit  a  codifier.  Would  that  succeeding  ages  had  followed 
so  auspicious  an  example  !  We  should  not  now  be  wandering  in 
the  *^  Umbo  large  and  broad  ^  of  common  law,  bewildered  amidst 
the  thousand  shapes  and  forms,  '^  abortive,  monstrous,  or  un- 
kindly mixed,^  which  usurp  the  office  and  attributes  of  justice. 
Let  us  not,  however,  be  misapprehended.  We  have  on  former 
occasions  condemned  the  inconcrcnt,  desultory  legislation  of 
modem  times;  and  we  are  not  anxious  to  recommend  it  now. 
But  this  very  mischief  arises  from  the  circumstance,  that  the 
legislature  has  too  often  mistaken  its  proper  functions ;  and  instead 
of  exercising  a  general  superintending  and  correcting  power,  has 
frittered  away  its  energies  in  paltry  '^  turnip  and  carrot-seed ""  details, 
resigning  the  effective  control  of  the  law  to  the  law'^s  ministers. 
And,  as  Bacon  says,  *^  the  wisdom  of  a  law-maker  is  one,  and  of 
a  lawyer  is  another.*" 

Whether  the  common  law  of  Germany  (for  the  Germans  also 
have  Uieir  common  law)j  presents  any  thing  like  the  amount  of 
confusion  and  redundancy  that  an  Englishman  would  argue  from 
the  name ;  whether  it  be  really  **  an  endless  jumble  of  conflicting, 
mutually  defeating,  motley  dispositions,^  as  asserted  by  Thibaut, 
is  a  poijit  which  must  be  decided  by  German  Jurists.  Certain  it 
is,  that  Savigny  is  disposed  to  leave  the  fashiomng  of  the  law  much 


(e)  Jotdaiae  v.  LashbrooKe,  7  T.  R.  G03. 
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in  the  hands  of  the  lawyers ;  and  the  expediency  of  such  aiDoune 
is  what  he  evidently  wishes  to  inculcate  in  the  above  outline  of  the 
natural  history  of  law.  Not  that  he  is  an  enemy  to  all  direct  \em- 
lative  interposition.  On  the  contrary»  he  admits  it,  as  we  shall 
presently  see,  to  an  extent  far  greater  tnan  is  confessed,  or  perhaps 
apprehended,  by  his  self-stykd  disciples  in  this  country.  So 
much,  indeed,  is  this  the  case,  that  when  we  have  marshalled  and 
balanced  his  objections  and  concessions,  and  made  due  allowance 
for  diose  peculiar  circumstances  which,  in  Grermanv,  ^ve  to  the 
question  of  codification  another  character  from  what  it  assumes 
here,  our  readers  will  be  surprised  to  find,  how  few  points  of  real 
irreconcileable  difference  exist  between  the  German  professor, 
and  the  advocates  of  a  code  in  England. 

The  author  proceeds,  in  his  third  chapter,  to  state  his  views 
as  to  the  nature  of  the  project  entertained  by  codifiers.  We 
cannot  do  better  than  quote  his  own  words.  *^  The  meaning  of 
those,^  he  says,  *^  who  talk  in  our  days  of  the  necessity  of  codes, 
is  this :  that  the  state  is  to  examine  its  whole  stock  of  legal  mate- 
rials, and  commit  the  result  to  writing,  so  that  henceforward  this 
book  shall  be  the  only  authorised  source  of  law,  and  all  other 
authorities  that  may  have  hitherto  prevailed,  shall  no  longer  have 
any  binding  force ; — ^that  it  is  the  actually  existing  law,  which 
is  to  be  noted  down,  only  with  such  alterations  and  amendments 
as  may  be  rendered  necessary  by  political  considerations.'** 
Taking  the  word  'political  here  in  its  most  comprehensive  sense^ 
as  embracing  all  the  interests  of  the  body  politic,  the  exposition 
thus  given  would  be  most  readily  adopted  by  at  least  the  majority 
of  those,  who  are  favourable  to  codification  m  England.  We  are 
well  contented,  therefore,  to  debate  the  question  upon  these 
erounds ;  apprising  our  readers,  at  the  same  time,  that  they  must 
be  prepared  m  the  seauel  to  find  the  above  exposition  applied  to 
a  state  of  facts,  which  will  gcve  to  it  a  meanmg  most  unlooked 
for  by  them. 

The  code,  then,  as  our  author  remarks,  would  necessarily  be 
made  up  of  two  constituent  parts, — ^the  law  already  in  beine,  and 
new  enactments.  Now,  it  may  so  happen,  that  the  revolution 
effected  by  time  in  manners,  relations,  and  modes  of  social  exist- 
ence, may  have  rendered  some  portions  of  the  old  law  altogether 
unsuitable  to  the  present  wants  of  the  nation  for  which  the  code 
is  to  be  framed ;  or  the  machinery  may  have  become  clogged  and 
embarrassed  hy  the  awkward  contrivances  of  practitioners,  to 
bend  to  the  exigencies  of  the  day  what  was  designed  for  a  totally 
d^erent  state  of  things.  Instead,  therefore,  of  attempting  a 
patchwork  correction,  it  may  be  deemed  'necessary  to  mould  anew 
these  particular  portions,  as  Mr.  Humphreys  has  proposed  to  do 
with  respect  to  the  law  of  real  property ;  and  tnus  to  restore 
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healdi  and  vigour  to  those  doctrines  wliich  are  yet  to  be  vetttned« 
In  other  parts  of  the  old  kw,  experience,  aided  by  more  eaUatgiJi 
views,  may  have  discovered  that  the  means  actually  tend  io 
defeat  the  end ;  and  it  may  be  expedient  to  recur  to  first  prin- 
ciples, as  Bentham  has  instructed  us  in  his  Ratumale  of  Evu 
dence.  But  although  these  and  other  amieliorations  of  the  law^s 
substance  would  doubtless  gain  much  in  point  of  fiuality  and 
effect,  if  undertaken  at  a  time  when  the  law  itself,  in  all  its  rami* 
fications,  had  assumed  a  determinate  tangible  form,  by  being 
reduced  to  writing;  still  it  is  obvious  that  they  might  ha 
attempted  separatdy,  and  unconnected  with  any  plan  of  general 
compuement  On  the  other  hand,  the  code  miffht,  in  reality» 
contain  no  single  new  provision.  The  questions,  then,'  bemg  dia- 
tinct,  we  may  follow  without  scruple  our  author^s  steps,  and 
consider  the  code,  in  respect  of  that  which  would,  under  any 
circumstances,  constitute  its  chief  ingredient,  as  ^*  the  written 
enunciation  of  the  entire  existing  law,  invested  by  the  state  with 
exclurive  authority."  (/) 

The  most  important  advantages  to  be  derived  from  a  written  body 
of  laws  are  certainty  and  uniformity :  not  local  uniformity,  whicn 
is  but  a  secondary  good,  often  purchased  at  too  high  a  sacrifice ; 
but  that  intrinsic  invariableness  which  is  the  only  sure  foundation 
of  public  confidence.  With  regard  to  the  degree  of  completeness 
looxed  for  in  such  a  work,  as  a  system  of  precaution,  Savigny  thus 
expresses  himself: — ^^  The  code,  as  it  is  destined  to  be  the  only 
source  of  law,  must,  in  fact,  contain  an  anticipatory  decision  for 
every  emergent  case.^'  (g)  This  requires  explanation ;  the  more 
so  that  certain  writers,  through  wane  of  candour,  or  want  of  wit, 
have  found  it  convenient  to  ascribe  all  manner  of  absurdities  upon 
this  head  to  the  framers  of  codes.  The  latter  are  represented 
as  employed  in  *^  imagining  and  framing  new  abstract  laws ; " 
as  ^^  racking  their  brains  to  provide  for  all  the  ideal  cases  which  a 
prolific  imagination  can  supply ; '"  and  so  on.  Now  this  is  mere 
idle  talk.  The  compiler  "of  a  code  will  not  walk  on  his  head, 
because  the  operation  is  incommodious,  and  not  likely  to  advance 
him  on  his  road ;  neither  wiU  he  cudgel  his  brains  to  invent  possi- 
ble remedies  for  fancied  emergencies.  It  would  be  difficult  for 
him  to  conjure  up  the  idea  of  a  crime  never  yet  perpetrated,  or  an 
obligation  never  yet  contracted.  Law  is  essentially  and  necessarily 
founded  upon  the  experience  of  facts.  It  is  the  pre-existing  fiict 
that,  in  the  first  instance,  generates  the  law.     Tne  strong  sense 
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of  some  actual  mischief,  the  imperative  urgency  of  some  actual 
want»— -circumstances  over  whicn  the  legislator  himself  has  no 
control— call  his  powers  into  action,'and  guide  his  hand.  And  it 
is  in  this  sense  that  we  may  adopt  the  words  of  the  tHscoura  Pre- 
liminaire  to  the  Code  Civil : — ^^  Les  codes  des  peu{>Ies  se  font 
avec  le  temps ;  mais,  k  proprement  parler,  on  ne  les  fait  pas.^ 

But,  without  venturing  to  prognosticate  what  combination  of 
circumstances  the  womb  of  time  may  produce,  the  framers  of  a 
code  will  yet  provide  for  many  such  contingencies  through  the 
medium  of  analogy.  A  close  and  patient  investigation  of  uie  law 
abeady  in  force  wiU  enable  them  to  seize  the  leading  principles, 
upon  which  its  past  decisions  have  been  grounded.  These  can  be 
embodied  in  rules ;  and  it  can  be  declared,  that  all  such  cases  as 
fall  under  the  principle  shall  be  amenable  to  the  rule.  As  far 
then  OS  the  elements,  of  which  the  code  is  composed,  do  in  them- 
selves really  and  in  truth  furnish  canons  for  the  guidance  of  the 
future,  BO  far,  and  so  far  only,  is  it  permitted  to  the  code  to 
anticipate  coming  events ;  and  it  will  scarcely  be  contended  that  a 
principle  accurately  defined,  and  couched  in  well-poised  language, 
IS  more  difficult  ox  application,  than  were  it  still  floating  in  the  un- 
explored regions  of  common  law.  It  is  of  the  utmost  consequence 
that  this  rational  lunitation  of  the  views  of  a  code  should  be 
clearly  apprehended,  and  that  the  public  should  not  be  amused 
wiUi  illusory  expectations :  for  the  public  is  of  a  most  capricious 
temperament,  and,  like  Steme^s  wife,  if  disappointed  in  a  scheme 
of  vanity, — some  gold-brocade  fantasy, — ^would  probably  disdain 
any  medium;  contented  to  put  up  witn  as  twelvepenny  a  system  of 
expedients,  as  ever  bore  the  name  of  customary  law.  Let  it, 
therefore,  be  distinctly  understood,  that  a  written  *^  corpus  juria^ 
aifects  to  perform  no  greater  impossibilities  than  an  unwritten  law; 
but  that  it  promises  aU  that  an  unwritten  law  can  honestly  promise, 
and  that  with  ten-fold  certainty,  simplicity,  and  efficacy. 

But  a  combination  of  circumstances  occurs,  it  will  be  said, 
which  is  referable  to  no  principle  recognized  in  the  code :  what, 
then,  is  to  be  done  ?  Wc  answer  the  question  by  another. — ^How 
would  such  a  case  be  disposed  of  under  a  common  law  dispen- 
sation ?  The  judge  would  either  dismiss  it  altogether,  or,  what 
is  more  in  the  order  of  things,  he  would  say  with  Judge  Jenkins 
and  the  hooks,  "  If  any  case  happens  at  common  law  for  which 
there  is  no  precedent,  common  law  shall  judge  according  to  the 
law  of  nature  and  the  public  ^ood  C"  (h)  whicli,  being  interpreted, 
signifies  that,  wherever  the  judge  cannot  find  a  law  ready-made, 
he  shall  make  a  law  for  the  occasion.      Now,   cither  of  these 


(/«)  Judge  Jenlnnft^s  "  Eighl  Ceutuncs  of  Rcporti^''  Cent.  3.  caac  33. 
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courses  is  open  to  a  code,  and  the  world  will  be  n  >  worse  than  at 
common  law.  If,  like  the  French  code,  (i)  it  insists  that  the 
judge  shall  decide,  in  spite  of  the  silence  of  the  law,  then  the 
guardians  of  the  law — for  such  there  ou^ht  to  be  under  any 
system-^will,  at  their  periodical  revision,  cither  approve  the  judg- 
ment^ and  incorporate  it  in  the  code,  or  disapprove  it,  and 
substitute  a  better  law  for  it.  If,  on  the  other  hand,  the  jud^ 
is  confined  to  his  legitimate  function  of  interpreting  and  adminis- 
tering the  law,  and  a  denial  of  justice  tnereby  ensues,  the 
foiMfuXaxii  will  here  also  be  on  the  alert,  and  take  the  earliest 
opportunity  of  supplying  the  defect. 

Savigny,  be  it  observed,  is  not  one  of  those  who  feel  them- 
selves under  the  necessity  of  attributing  to  the  advocates  of  a 
code,  amonffst  other  frantic  projects,  that  of  endeavouring  to 
attain  the  all-^ufiicient  fullness  of  detail  above  mentioned :  on 
the  contrary,  he  asserts  that  in  the  modem  codes  there  is  not  a 
semblance  of  such  an  effort ;  adding,  indeed,  that  no  attempt  has 
been  made  in  these  works  to- supply  the  want  of  that  completeness 
by  any  other  means.  That  such  a  succedaneum  is  to  be  found  in 
the  application  of  the  principles  of  law  he  admits ;  but  he  says, 
and  says  truly,  that  to  search  out  these  principles, — to  trace  their 
connection  and  affinities, — ^is  one  of  the  most  difficult  problems  of 
l^;al  science.  The  friends  of  the  measure  are  far  from  insensible 
to  the  difficulties  attending  it.  They  are  conscious  that  it  would 
demand  no  ordinary  powers  of  mind,  much  labour,  much  circum- 
spection, deep  reflection,  and  many  informing  aids  to  accomplish 
it  worthUy.  i}ut,  we  need  scarcely  add,  they  take  it  for  granted, 
that  the  wisdom  and  intelligence  of  the  present  day  are  ^equate 
to  the  occasion. 

Savigny,  looking  to  his  own  country,  judges  differently ;  and 
the  more  immediate  object  of  the  present  work,  as  indeed 
might  be  gathered  from  its  title  alone,  is  to  prove,  that  the  age 
is  not  qualified  by  its  genius  for  so  momentous  an  undertaking; 
'  that  it  possesses  ndtner  the  skill  to  master  the  vast  and  cotopTi- 
CAted  materials  from  which  a  code  must  be  constructed,  nor  the 
vigour  and  clearness  of  diction  so  essential  to  the  usefulness  and. to 
the  dignity  of  such  a  work.  He  is  therefore  naturally  led  to  con- 
sider the  mischiefs  inseparable  from  a  failure — from  an  indiffer- 
ently executed  code   (das  mittelmassigc  Gcsetxbuch),      Present 


(i)  **  Le  jtue  qui  refusera  dc  juger,  sous  pretextc  du  silence,  de  Tobscurite,  ou  dc 
riD8ii£Bnnoe  &  U  loi,  poum  £tre  pouisuivi  oomioc  ooupable  dc  ileiii  de  juitioe.** 
(Tifcre  PxetimiiiBire,  Art.  4.)  Dr.  Rcddie,  mentioning  this  provision,  (Letter,  p.  30,) 
cites  two  articles  from  the  body  of  the  code,  so  contradictory,  to  ?iis  ajifrclwutton^  that 
they  must  render  it  difficult  for  the  judge  to  escape  the  threatenctl  prosecution,  Tf 
Dr.  Reddic  will  consider  the  matter  again,  he  will  find  tbi't  the  puzzle  wa^  in  his  own 
mihd. 
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confiision  and  futuie  helplessness  he  states  to  be  of  the  number ; 
and  that  even  if  a  more  favourable  juncture  should  ever  arrive  for 
the  melioration  of  the  law,  the  code  would  inteipose  itself  as 
a  barrier,  impeding  all  access  to  the  old  sources,  from  which 
so  much  benefit  might  be  drawn.  This,  indeed,  would  be  an 
appalling  evil.  The  friends  of  written  law  look  upon  it  as  the 
best  means  of  facilitating  and  securing  future  improvement,  by 

f  resenting  something  defined,  palpabk,  and  impressible  to  the 
and  of  the  reformer,  instead  of  the  vague  and  unsubstantial 
generalities  of  common  law,  which  eludes  tne  grasp,  and  instead 
of  itself  submitting  to  control,  according  to  Dr.  Reddie'^s  boast,  (Ap) 
*^  controls  and  modifies  even  the  express  acts  of  the  legislature. 
Grreat,  then,  would  be  their  astonishment  to  encounter  an  obsta- 
cle, in  the  very  scheme  designed  to  ensure  the  future  advancement 
of  law.  But,  with  all  submission,  we  cannot  help  thinking  that 
our  author^s  terrors  in  this  respect  are  groundless.  The  old 
sources  of  law  would  still  remain  ^^  for  reverend  precedents,  but 
not  for  binding  authorities :  ^ — available  to  the  historian,  the 
antiquary,  the  legal  student,  and  the  legislator ;  and  we  are  much 
mistaken  in  the  temper  and  predilections  of  the  present  age,  if  the 
recourse  to  them  would  not  rather  be  too  frequent,  than  too  rare. 
Look  to  the  French  code,  which  Savigny  evidently  regards  as  a 
work  of  mediocritv.  Has  it  produced  the  effect  here  contem^ated? 
has  it  hebetated  tne  faculties,  or  damped  the  activit)r  of  the  French 
lawyers.^  are  thev  not  at  this  moment  up  to  their  ears  in  the 
dust  of  antique  lore  ?  is  not  the  science  of  law  making  rapid 
progress  among  them  ?  In  Prussia,  too,  as  we  learn  from  our 
author'^s  preface  to  his  second  edition,  the  materiak  from  which 
the  code  (Landrecht)  was  framed,  are,  with  the  code  itself,  the 
subject  of  academical  lectures, — Savigny  himself  the  lecturer. 
And  surely  it  will  not  be  affirmed,  that  there  is  either  an  indisposi- 
tion to  improve  the  Landrecht,  or  that  the  scientific  culture  or  the 
law  generally  is  retrograding  in  that  kin^om. 

The  chi4>ter  closes  with  the  followmg  reflections.  That  few 
periods  can  boast  the  qualifications  re<|uisite  to  the  production  of 
an  excellent  code:  that  nations,  in  their  infancy,  want  language 
and  logical  method ;  in  their  decline,  the  power  of  comprehension 
as  weu  as  expression.  There  remains  the  middle  period  of  high 
cultivation;  *^  but  such  a  timc,^  remarks  our  autnor,  <*  has  no 
need  of  a  code  for  itself;  it  would  only  be  preparing  one,  like 
winter  store,  for  succeeding  and  less  fortunate  times.  But  an  age 
is  seldom  disposed  to  make  such  provision  for  posterity.**^  In 
these  observations  Savigny  appears  to  us  to  take  too  partial  and 


ik)  Letter,  p.  71* 
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merel]^  technical  a  view  of  the  subject^  and  to  lose  sight  of  a 
most  important  truth,  namely,  that  law  exists  not  for  itself,  nor 
for  the  lawyers,  but  for  the  welfare  of  the  community ;  and  that 
the  science  and  its  cultivation,  its  means  and  appliances,  are  only 
valuable  as  they  tend  to  that  grand  object.  An  mfiint  state  might 
frame  a  code,  which,  albeit  deficient  in  the  technical  symmetry 
and  coherence  required  in  more  refined  times,  would  yet  be 
excellent  in  its  kind,  accommodated  to  the  actual  exigencies  of  the 
people,  and  befitting  their  place  in  the  scale  of  civilization.  Nay, 
even  in  the  worst  of  junctures,  a  season  of  general  national  decline, 
some  few  stirring  spirits,  some  Tribonian  might  be  found  to 
accomplish  a  work  which,  however  imperfect,  would  for  a  time 
arrest  the  progress  of  decay  in  the  study  and  practice  of  the  law. 
Again,  with  respect  to  the  third  period,  which  it  is  here  supposed 
could  dispense  with  a  written  system  of  law,  we  must  bear  it  in 
mind,  that  in  the  most  auspicious  times  for  the  consummation  of 
human  talent,  the  number  of  persons  possessing  the  intimate  and 
exhausting  knowledge,  and  other  rare  gifts,  demanded  by  our  author 
in  the  framer  of  a  code,  must  be  small  compared  with  the  mass  of 
practitioners.  The  former  mi^ht,  it  is  true,  rely  upon  their  own 
strength  and  resources ;  and,  naving  threaded  their  way  in  safety 
through  the  mazes  of  unwritten  law,  might  exclaim  with  Lucre- 
tius— 

Sed  nil  dulcius  est,  bene  quam  munita  tenere 
£dita  doctrina  sapientum  tcmpla  serena, 
Despicere  unde  queas  alios,  passimque  videre 
Errare,  atque  viam  palantes  quaerere 

but  to  the  latter,  and,  what  is  of  infinitely  greater  moment,  to  the 
public  through  the  latter,  the  code  would  be  an  invaluable  pre- 
sent benefit. 

To  sum  up  Savigny'^s  objections  to  the  principle  of  a  code, 
they  amount  to  this : — that  the  experiment  is  hignly  I^zardous, 
the  difficulties  immense,  the  chances  o{  success  few,  the  conse- 
quences of  failure  deplorable,  and  success  itself  in  som^  sort 
negative,  as  leading  to  no  immediate,  but  only  prospective  advan- 
tage. These  are  strong  statements ;  but  it  remained  for  such  as 
Dr.  Reddie  to  discover  that  any  code,  the  best  or  the  worst,  must 
work  absolute  ^mischief.  The  German  professor  has,  ere  this, 
started  and  smiled  to  find  his  sentiments  translated  into  the  fi;>I- 
lowing  exquisite  raving : — "  What,  then,  will  be  the  effect  of  a  new 
dogmatical  code?  Putting  a  stop  to  further  amelioration  and 
advancement,  it  will  teach  the  nation  that  the  law  is  a  dead  letter, 
a  mere  engine  of  state,  a  rule  of  conduct  prescribed  to  the  people, 
not  voluntarily  adopted  by  them  from  a  conviction  of  its  expe- 
diency and  justice ;  that  its  sole  quality  (and  it  is  a  very  essential, 
but  not  the  sole  quality,)"" — ^hail,  parenthetic  lucid  interval !) — "  is 
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its  integral  fixedness,,  whether  it  may  chance  to  be  anplicable  or 
inapplicable, — thus  declaring  that  it  matters  not  what  tne  laws  are, 
provided  that  they  are  writtenr  and  unalterable,^^  &c.  &c. — Letter, 
p.  63. 

In  the  fourth  chapter,  Savigny  is  led  to  consider  the  Roman 
law,  as  it  bears  upon  the  present  subject.  A  writer,  whose  ob- 
servations upon  codes,  if  not  always  happily  timed,  are  generally 
marked  witn  much  candour,  states  that  French  and  German 
lawyers  are  agreed,  that  the  history  of  Roman  law  demonstrates 
the  impossibuity  of  constructing  for  a  powerful  nation  a  code, 
which  shall  replace  its  old  laws,  to  the  exclusion  of  all  the  ancient 
sources  of  its  jurisprudence.  (/)  If  this  were  true,  our  author, 
who  is  one  of  the  persons  specified  by  the  writer  in  question,  would 
lie  open  to  the  charge  of  gross  inconsistency ;  for  in  the  very 
chapter  before  us  he  acknowledges,  that  at  the  time  of  the  classi- 
cal jurists  there  would  have  been  no  difficulty  in  framing  an 
excellent  code,  (m)  But  the  statement  is  incorrect.  The  utmost 
that  Hugo  and  Savigny  attempt  to  prove  from  the  history  of  the 
Roman  law  is,  that  it  holds  out  no  encouragement  to  a  scheme  of 
the  kind.  The  compilations  of  Justinian,  they  observe,  whatever 
value  they  may  justly  bear  in  modem  eyes,  were  in  themselves 
miserably  defective,  compared  with  the  earlier  law;  they  were 
framed  at  a  period  of  intellectual  stagnation,  and  national  decay  ; 
whereas,  in  the  flourishing  times  of  the  Republic,  and  so  long  as 
the  law  retained  life  and  energy,  the  want  of  a  code  was  not  felt. 
This  is  the  doctrine  inculcated  in  the  present  eloquent  chapter,  in 
which  the  author  expatiates  on  the  instrinsic  beauties  of  the  Ro- 
man law,  with  all  the  warmth  of  an  impassioned  and  favoured 
votary. 

But  an  example,  to  carry  weight  with  it,  must  pre-suppose  an 
exact  conformity  of  circumstances;  and  if  it  should  appear  that  the 
Romans  possessed  that,  which  served  them  as  an  admirable  sub- 
stitute for  a  code,  and  which  is  not  possessed  by  any  modern 
nation,  tlie  fact  of  their  abstaining  from  the  more  regular  work 
can  scarcely  be  drawn  into  a  precedent.  To  prove  that  the  Ro- 
mans were  so  circumstanced,  it  is  only  necessary  to  direct  the 
attention  of  our  readers  to  the  nature  of  the  Prsctorian  Edict, 


(/)  *'  Je  tenninerai  cette  partie  de  mea  observations  en  ajoutant,  que  Ics  Fran^ain  c-t 
lea  Allemands,  peuples  les  plus  versus  dnn9  Ic  Droit  Romain,  depuis  lea  temps  dc  Cujas 
at  DoDOU.  jusqu*^  ceux  de  Hugo  et  Savigny,  sont  d'accord  pour  reoonnoitrc,  que  Hiis- 
ttrire  du  Droit  Romain  peut  servir  de  lei^on  aux  legislateuit,  en  leur  demoutrant 
rimpoaribilit^  de  former  pour  unc  nation  puissantc  un  code  qui  rcmplace  lea  anciennea 
loia,  ^  Texclusion  de  toutea  sea  andennes  sources  de  jurisprudence.  *—  Cooper,  in  his 
LettrtM  tur  h  tour  dc  la  ChanceUeriCy  p.  194. 

(m)  N&mliih  xur  ZtAi  der  classischen  Juristcn,  hStte  es  kcine  Schwicrigkeit  gcmacht, 
cin  trefflicfaer.  Ocsetzbucfa.zu  verfasaan — p.3i 
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**  one  of  the  most  prolific  sources  of  tlie  Roman  law,"*^  (n)  or,  as 
it  is  styled  by  Marcian,  viva  vox  juris  civUis.  (o)  The  Praetors 
were  require<(  upon  their  entrance  into  office,  (p)  to  publish  an 
edict,  setting  forth  the  rules  and  principles,  according  to  which 
they  intended  to  administer  law  and  equity,  or  ratner  law  in 
equity,  during  their  year ;  and  the  extensions,  modifications,  and 
amcncbncnts  of  the  existing  law,  which  they  proposed  to  intro- 
duce ;  (g)  "  in  order,'"  says  Pomponius,  "  thai  the  citixena  might 
know  what  the  mtigistrate  would  declare  to  be  law  in  each  casCy 
and  provide  accordingly.""  (r)  The  edict  expired  with  the  office 
of  its  promulgator,  imless  adopted  by  his  successor,  who  then 
made  such  additions  and  alterations  as  circumstances  appeared  to 
demand,  {s)  It  would  seem,  inde^,  that  the  praetors  sometimes 
preferred  what  they,  no  doubt,  called  "  the  law  of  nature  and 
tfie  public  good^  to  the  caprice-restraining  fetters  of  written 
rules ;  for,  in  the  year  of  Rome  687>  a  law  was  passed,  at  the 
instance  of  the  tribune  Caius  Cornelius,  to  compel  them  to  adhere 
strictly  to  their  edicts  {vi  prcetorea  ex  edictia  auis  perpetuis  jus 
dkerent).  (t) 

(»)  ^'  Eine  der  allcrergiebigsUh  Qaellen  des  Rechts."  BugOy  Lehrbuch  der 
Gcsch.  iet  Rom.  Rcchtt,  lOte.  AuH.  377-  It  is  not  known  precisely  at  what  period 
the  jiM/ir<r/ari«ffi  was  established.  A.11  that  can  be  stated  with  certainty  ia,  that  it 
existed  previous  to  the  prstorship  of  Verres,  from  the  expression  of  Cicero,— ^pof^tfo- 
quam  jtts  Preetorium  coiutitutum  est,  Cic.  in  Verr.  i.  44.  That  it  increased  in  im- 
iwrtahoe  as  a  branch  of  law,  within  the  mcmoiy  of  Cicero,  is  evident  from  the  foUow- 
ing  passages : — ^'  DUcebamM  enim  pttcri  XII »  ut  carmen  neceitarium^  quat  jam 
Hcmo  dUcit,*'  De  Leg.  ii.  23.  *^  Non  ergo  a  PratorU  edicto^  ui  pkrique  nunCy 
fieqtie  a  XIL  tabulh^  ui  xuperloret^^''  &c.  De  Leg.  i.  5.  For  a  further  account  of 
the  Edicts,  see  Taylor" t  "  Civil  Law,"  p.  210;  Bever^t  "  Roman  Laws,"  p.  90; 
Spenee**  *'  Inquiry,"  p.  9G ;  and  amongst  foreign  writers  Hetnecciut^  ^*  Hist.  Edict." 
in  opusc.  post. ;  Bouchaudy  ^^  Recherches  Historiqucs,"  in  Mem.  de  TAcad.  des  In- 
script,  t.  39.  41.  42.  46  ;  HugOy  "  Lehrbuch,"  ut  supr. ;  Mackeldeyy  **  Lehrbuch^des 
heut.  Rom.  Rechts/*  ss.  29.  3U  ;  Zimmern, ''  Gesch.  des  Rom.  Privatrecfato,"  i.  118. 
We  have  heard  of  a  dissertation  ^'  De  Edictis  Prastorum,"  by  John  Keddie,  Gottingen, 
1825 ;  whether  the  author  be  the  Doctor  of  that  name,  we  know  not. 

(o)  Dig.L  1.8. 

\P)  *'  ^*^™  tnaffistreUum  inlerii^  ct  in  condonem  atcenderis  (est  enim  tibi)  cdlccn- 
dum,  gtUB  tit  obiervaturui  in  Jure  diceiido,**  Cic  de  Fin.  iL  22. 

(q)  *'*'  Jus  prsetorium  est,  quod  Prstores  introduxerunt,  adjuvandiy  vel  tupplcndiy 
vel  corrigeitdi Juris  civtlit  gratioy  propter  utilitatem  publicam."  Papinian,  Dig.  L  1.7. 

(r)  *^  Eodem  tempore  et  magistratus  jure  reddebant,  et  ut  tcirent  cives,  quod  Jut  de 
quaque  re  quitque  dicturut  ettet^  scquc  pramumrenty  edicta  proponebant ;  qua  edicta 
Frstorum  jus  honorarium  constituerunt."  Dig.  i.  2.  2. 10. 

(«)  Mliat  the  new  Pnctor  retained  of  his  predecessor^  edict  was  termed  tratatUiuin 
edictum  (Cic  in  Verr.  i.  45) ;  what  he  added  of  his  own,  novum  edictum  (Dig.  xxxvii. 
9.  1.  13.),  or  nova  clausula  (Dig.  xxxvii.  8.  3). 

(t)  ^'  Aliam  deinde  legem  Cornelius,  ctsi  iicffio  repugnare  ansus  est,  multis  tamen 
•nvUit  ttttit,  ut  praetores,"  &c.  Asconius  Ped.  in  Aigum.  ad  Fragm.  Cic.  Orat^pro 
Com. ;  see  also  Dio  Cass.  xxxvL  23.  One  of  the  charges  of  Cicero  against  Verres  is, 
that  he  ^^  in  magittratu  eonira  iUud  edictum  suum  sine  vUa  reUgione  decemehaL** 
Orat  in  Verr.  ii.  1.  46. 
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Here,  then,  we  have  an  inBtitution,  to  which  modem  times  can 
offer  no  pandlel.  We  find  the  consuetudinary  law  subjected  to 
constant  check  and  control ;  and,  although  giadu^jr  expanding 
and  accommodating  itself  to  the  successive  cnanges  in  the  frame 
of  society,  yet  proceeding  undis^sedly,  and  with  a  settled  ^s- 
temadc  purpose ;  not  pent  up  m  the  inscrutable  bosom  or  a 
judge ;  not  floating  among  the  possible  entities  of  a  law-concocting 
bram;  not  announced  for  the  first  time  to  the  world  by  the 
judicial  sacrifice  of  some  luckless  victim ;  but  pre-ascertained, 
defined,  prospective,  written,  promulgated,  notorious  to  all  whom 
it  concerned,  *^  ut  acirent  cives^  quod  jus  de  qtuique  re  quisqne 
dieturue  essety  seque  prcemunirentP  From  the  period  of  the 
Twelve  Tables,  down  to  the  composition  of  the  Perpetual  Edict 
under  Hadrian,  the  history  of  the  Roman  customary  law  presents 
to  view  something  so  nearly  resembling  codification  and  periodical 
revision,  {u)  that  we  can  well  understand  why  a  more  methodical 
and  comprehensive  work  should  neither  have  been  attempted  nor 
found  necessary.  It  was  after  the  ju«pr^^ont^m  had  ceased  to 
exist,  and  the  never-ending  commentaries  of  jurists  had  usurped 
the  place  of  the  genuine  law,  that  some  such  measure  as  the 
Constitution  of  Valentinian,  or  the  legislative  Digest  of  Justinian, 
were  imperatively  demanded.  As  to  the  imperfections  of  the  latter 
work,  they  are  not  better  known  than  the  causes  that  produced 
them ;  and  as  it  is  not  pretended  that  those  causes  are  of  universal 
operation,  no  argument  can  be  thence  drawn  to  affect  the  question 
now  at  issue.  We  should  always  recollect,  too,  that  if,  in  one 
point  of  view,  the  compilations  of  Justinian  may  be  regarded  as 
standing  in  the  way  of  after  improvement,  by  cutting  off  all  com- 
munication with  the  early  sources  of  legal  knowledge ;  in  another 
they  may  be  said,  like  Aaron,  to  have  "  stood  between  the  living 
ana  the  dead,*"  to  preserve  life  in  the  living.  For  it  may  reason- 
ably be  doubted  whether,  without  some  undertaking  of  the  kind, 
80  much  of  the  sound  old  law  would  have  been  spared  to  the  yet 
infirmer  periods  of  the  sinking  empire. 

It  may  here  be  mentioned,  that  Savigny,  both  in  the  present 
treatise,  and  in  other  of  his  writings,  speaks  of  the  praetorian 
edict  in  terms  of  unqualified  eulogy,  recommending  strongly  it  to 
the  imitation  of  modern  states. 

The  immediate  design  oFthe  fifth  chapter  is  to  vuidicate  the  civil 


(«)  Mr.  Spence  seems  to  have  been  so  much  struck  by  the  resemblance,  that  he  hat 
caiployed  the  terms  e^ict  and  code  as  synonimousz-r"  From  thia  time,  therefore, 
every  PrsBtor,  who  did  not  choose  to  adopt  the  edict  of  hii  predeoesior,  published 
a  distinct  edict  or  code.*'  Inquiry,  p.  96. 
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law  of  Germany,  or,  perhaps  we  should  rather  say,  to  palliate 
certain  organic  defects  and  inconveniences  in  its  constitution.  It 
is  interesting  to  the  general  Question  of  codification,  only  in  as 
far  as  it  gives  us  a  clearer  insignt  into  the  nature  of  die  author^s 
objections  to  a  code,  by  drawing  our  attention  to  the  peculiarities 
of  the  system,  with  reference  to  which  the  objections  were  espe- 
cially made.  The  principal  source  of  the  common  law  of  Ger- 
many is,  as  our  readers  are  probably  well  aware,  Roman  law ; 
sometimes  in  its  pure  unmixed  state,  furnishing  the  doctrine  as 
well  as  the  procedure ;  sometimes  combined  with  other  less  classic 
elements.  Its  preponderating  influence  as  an  authority  might  be 
inferred  from  the  circumstance  alone,  that  of  the  German  periodi- 
cal (tA  devoted  to  the  historic  school  of  jurisprudence,  at  least 
four-nfths  relate  to  Roman  law.  An  immense  portion,  there- 
fore, of  the  material  o{  Roman  law  must  necessarily  enter 
into  the  composition  of  a  code  framed  for  the  use  of  Germany  ; 
and  indeed  all  the  modem  continental  codes  are,  mediately  or  im- 
mediately, drawn  from  that  source.  As,  then,  it  is  a  preuminary 
condition  to  the  compiling  of  a  code,  that  its  materials  should  be 
thoroughly  understood,  and  as  much  remains  to  be  achieved 
towards  the  perfect  understanding  of  the  Roman  law,  we  can  well 
conceive  that  one,  who  has  made  this  branch  of  knowledge  his 
cherished  study,  who  has  himself  contributed  largely  to  its  past 
progress,  and  whose  expectations  from  its  further  advancement 
are  enthusiastically  sanguine-— one,  too,  whose  very  ac(][uirements 
render  him  fastidious — should  be  disposed  to  deny  to  his  contem- 
poraries the  amount  of  information  necessary  to  the  satisfactory 
completion  of  a  code,  and  should  at  all  events  press  for  delay. 
But,  how  widely  different  is  the  case  with  respect  to  England ! 
Our  law  acknowledges  no  foreign  origin,  no  derived  worth,  no  ex- 
traneous authority.  Where  it  has  borrowed,  be  the  obligation 
ever  so  notorious,  it  has  complacently  claimed  to  itself  the  merit 
cf  the  invention,  (w)  We  are  thus  placed  in  a  position  unlike  that 
of  any  part  of  the  continent.  We  nave  our  materials  for  a  digest 
wholly  within  our  reach.  We  can  gain  nothing  towards  the  work 
from  the  decyphering  of  palimpsestsj  from  the  vigilance  and 
sagacity  of  a  Niebuhr,  or  the  research  cf  a  Savigny.  If,  instead 
of  the  institutes  of  Caius,  all  the  writings  of  all   the   classical 


iv)  '*  Zdtadirift  fur  geschichdiche  Rechtswianenschaft,**  establiahed  by  Savigny, 
EicUiom,  and.  Odscben.  The  work,  after  a  discontinuance  of  two  yean,  has  been 
icmmed,  under  the  immediate  direction  of  Klenze. 

(w)  The  English  lav  has  often  treated  the  lloman,  somewhat  in  the  manner  Hudi- 
briM  was  wont  to  treat  his  trusty  squire : 

**  The  knight,  who  used  with  tricks  and  shifts 
To  edify  by  Ralpho's  gifts, 
But  in  appearance  cried  him  down, 
To  nuike  them  belter  scnn  his  own.'" 
VOL.   11.— JU.  V 
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jurists  from  Scaevola  to  Modestinus,  were  suddenly  to  blaze  upon 
the  world  they  yrould  not  communicate  a  ray  of  light  to  our 
Jurisprudence,  nor  add  one  iota  to  the  stock  of  matter  which  would 
enter  Jnto  the     mme  of  our  code. 

Another  topic,  touched  upon  in  this  place  by  our  author,  is  the 
vast  diversity  of  territorial  and  local  usages,  that  are  scattered  over 
the  face  of  termany,  distinguishing  not  merely  state  from  state, 
but  provInceffDm  province,  and  town  from  town.  This  requires 
a  few  observations.  Whatever  assimilates  the  reciprocal  relations 
of  those  who  are  bound  by  common  political  ties,  obviously  tends 
to  simplify  the  machinery  of  government,  and  to  give  increased 
energy  and  consistency  to  its  operations  for  the  public  welfare. 
In  no  branch  of  the  national  administration  is  simplicity  more 
desirable  than  in  that  which  regards  the  dispensing  of  justice. 
It  must,  at  the  same  time,  be  confessed,  that  there  is  in  the 
idea  of  uniformity,  a  false  attraction,  (r)  wliich,  to  use  an  ex- 
pression of  Bacon,  ''  doth  fascinate  and  bind  hand  and  foot 
those  that  are  shallow  in  judgment,""  and  often  induces  men 
to  sacrifice  that  which  is  essential,  to  the  convenience  and 
pleasing  show  of  symmetry.  Such  is  the  case  wherever  the  le- 
gblator  does  a  violence  to  the  inclinations  of  the  people,  in  his 
endeavours  to  establish  some  one  invariable  standard  for  the  regu- 
lation of  their  mutual  transactions.  Now,  local  customs  are  gene- 
rally the  peculiar  objects  of  popular  affection ;  the  peonle  are 
attached  to  them  as  much  from  pride  as  from  habit.  Tney  are 
regarded  as  a  privilege,  a  distinction,  a  property.  By  substi- 
tuting other  rules  for  them,  putting  out  of  consideration  any 
inconvenience  that  may  result  from  the  change,  you  deprive  the 
people  of  a  degree  of  importance  in  their  own  eyes,  and  conse- 
quent satisfaction.  You  may  thereby  produce  uniformity,  it  is 
true ;  but  it  is  the  uniformity  of  apathy,  the  uniformity  of  stag- 
nation. 

Here,  therefore,  we  find  a  second  obstacle  to  the  complete 
success  of  a  code  in  Germany ;  (y)  the  same  as  existed  in  the 
north  of  France  previous  to  that  great  national  convulsion,  which 
uprooted  all  ancient  prepossessions, — ^which,  effacing  the  memory 
or  the  past,  and  pointing  solely  to  the  future,  left  a  blank  page 
to  the  hand  of  the  legislator.  But  in  England  there  is  no  such 
impediment.  The  local  customs  are  comparatively  few,  and 
might,  with  little  detriment,  be  suffered  to  subsist  as  partial  excep- 


(r)  MoDtesq^uieu  (Esp.  des  L.  H?.  xxiz.  c.  18.  Df#  Idiet  d*  Uni/brmiti),  discusses 
this  point  in  hu  usual  short,  epignunmatic  style. 

(y)  The  fimmenof  the  Piussisn  code  iJLandrecht)  felt  themselves  constrained,  as  we 
shiill  hereafter  see,  to  respect  the  prorincial  customs  of  the  diflerent  parts  of  the 
Kingdom. 
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tions  to  the  operation  of  a  general  code.  This  commodious  con- 
dition of  our  law  is  one  beneficial  effect  of  a  system,  in  many 
respects  highly  objectionable ;  the  concentration,  namely,  of  the 
juoicial  powers  in  one  place.  As  it  is  a  grateful  task  to  extract 
good  from  evil,  we  will  also  mention,  that  the  same  cause  would 
secure  to  a  code  the  additional  advantage,  of  guarding  in  a  gpreat 
measure  against  those  deviations  of  practice  and  interpretation, 
which  are  a  constant  theme  of  reproach  to  the  Frencn  i^stem, 
and  which  good  easy  persons,  whose  ^*  discemings  are  iethar- 
gied,^  are  in  the  habit  of  attributing  exclusively  to  the  law  itself. 

In  the  next  chapter  the  author  argues,  that  the  juristical  litera- 
ture of  Germany  is  backward,  compared  with  the  general  lite- 
rary advancement  of  the  nation ;  and,  although  there  is  a  spirit 
stirring  which  gives  strong  assurance  of  future  excellence  in  that 
branch  of  science,  yet  that,  at  present,  the  Germans  possess 
neither  the  requisite  acquirements,  nor  language,  for  a  code ;  in 
fine,  that  they  are  deficient  in  thos''  aptitudes  and  appliances, 
which  constitute  what  he  terms  a  call  {Bemf)  to  an  unaertaking 
of  the  kind.  What  change  of  sentiment  upon  this  head  the 
fourteen  years,  that  have  intervened  since  he  wrote  his  treatise,  may 
have  brought  about,  we  have  no  means  of  jud^ng.  We  can 
only  say,  that  the  grounds  of  his  conclusion,  as  it  stands,  occa- 
sionally strike  us  as  somewhat  fanciful ;  and  that,  even  if  the 
conclusion  be  just,  it  can  in  no  way  affect  the  question  as  it 
refntrds  England. 

In  order  to  establish  more  fully  his  position,  that  the  present 
age  is  not  sufficiently  gifled  for  the  momentous  business  of  framing 
a  code,  Savigny  next  proceeds  to  pass  in  review  the  three  most 
important  works  of  this  nature  that  modern  times  have  produced— 
the  French,  the  Prussian,  and  the  Austrian  codes.  The  first  of 
the  three  falls  especially  under  the  lash  of  his  criticism,  as  might 
be  expected.  AVhatever  opinion  may  be  formed  of  the  rea- 
sonableness of  some  of  his  animadversions,  it  is  but  bare  justice 
to  him  to  acknowledge,  that  he  does  not,  like  Dr.  Redcue  and 
others  whom  we  could  name,  exhaust  himself  in  sound  and  fury ; 
he  states  his  charges  gravely,  and  supports  them,  not  by  assertions, 
but  facts.  Moreover,  he  does  not  attribute  any  of  the  defects  of 
the  French  code  to  codificatUm,  but  to  the  insufficient  attainments 
and  ill-digested  plans  of  the  authors  of  the  individual  work ;  so 
that,  although  the  design  of  his  observations  is  to  deter,  they 
may,  in  fact,  serve  the  very  opposite  purpose,  of  encouradng 
future  attempts,  by  pointing  out  the  rocks  to  be  avoided.  The 
most  striking  imperfection  mentioned  by  him,  and  one,  indeed, 
which  is  to  be  traced  to  the  very  scheme  of  the  work,  is  its  incom- 
pleteness  of  detail,  and  its  abandonment  of  so  large  a  field   to 
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the  dominion  of  jurirorudence:  a  jarisprudence,  too,  composed  of 
such  vague  and  indefinable  elements,  as  forcibly  to  remind  us  of 
the  admired  judicial  description  of  English  common  law : — ^*  that 
its  grounds,  maxims  and  principles,  are  derived  from  natural  and 
moral  philosophy,  from  the  civil  and  canon  law,  from  logic,  from 
the  use,  custom,  and  conversation  among  men,  collected  out  of 
the  general  disposition,  nature,  and  condition  of  human  kind.*"  (z) 
As  eaily  as  the  first  pu])lication  of  the  ^^  Projet  de  Code,^  this 
inadequacy  of  its  provisions  was  perceived  and  commented  upon 
very  freely  Sry  the  Tribunal  of  Montpellier  ;  (a)  which,  apprehen- 
sive of  the.  mischiefs  that  would  arise  from  entrusting  the  judges 
with  so  much  arbitrary  power,  recommended,  either  that  the  code 
should  be  regarded  as  an  institute,  and  that  the  commentary  and 
development  of  its  details  should  form  the  subject  of  separate 
treatises,  constituting  a  species  of  pandects ;  or  that  the  various 
local  customs  should  be  allowed  to  subsist  co-ordinate  with  the 
code,  wherever  they  did  not  offend  the  public  feeling.  The 
advocates  of  written  law  in  England  are  not  insensible  to  this  and 
other  demerits  of  the  French  code.  They  have  never  regarded  it 
as  a  faultless  pattern  for  imitation.  But,  looking  at  the  period 
of  its  formation,  and  the  critical  circumstances  which  demanded 
dispatch ;  looking  at  the  excellence  of  a  large  share  of  its  pro- 
visions, and  the  enlightened  spirit  which  pervades  it ;  looking, 
above  all,  at  its  intrinsic  capability  of  perfection^  rather  than  to 
its  actuid  state,  they  have  considered  it  as  contributing,  by  the 
instruction  it  furnishes,  to  the  success  of  any  similar  undertaking. 
They  cannot,  however,  conceal  from  themselves,  that  the  French 
have  much  neglected  the  means  in  their  power,  of  revision  and 
correction,  and  have  thus  suffered  the  incubtts  of  jurisprudence, 
a  fiend  of  their  own  conjuring,  to  wax,  like  "  the  man  Mordecai, 
greater  and  greater.""  We  cannot  dismiss  this  topic,  without 
noticing  one  of  the  many  complaints  brought  in  this  country 
against  the  French  code.  There  are  persons,  who,  hearing  the 
body  of  laws  in  question  commended  for  its  compactness  and 
brevity,  will,  notwithstanding,  expect  to  find  in  it  regulations  as 
minute  as  ever  formed  the  subject  of  an  EngUsh  turnpike  act. 
If  they  would  take  the  trouble  to  look  into  the  Discours  Prelimi' 
naircy  they  would  discover  that  the  work  does  not  profess  to  enter 


(«)  Judge  Aston,  in  Millar  t.  Taylor,  4  Burrow.  2343.  S^vigny  has  collected  from 
ezpreasionB  (some,  it  must  be  oonfesvcd,  rather  vague,)  used  in  the  ^'  THtcoun  Prelimi- 
naire,'*  the  "  Conference,^*  the  "  3/o/l/>,"  &c.  that  the  following  subsidiary  authorities 
are  recognized  by  the  French  law : — 1.  natural  equity,  natural  law ;  2.  Roman  law  ; 
3.  ancient  customs ;  4.  usage,  examples,  decisions,  jurisprudence  i  6.  common  law ; 
6.  genera]  principles,  maxims,  doctrine,  science. 

(a)  Analyse  dcs  Observations  sur  le  Projet  de  Code  Civil.  (Crussaire  Editeur.)  p.  8. 
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into  details ;  but  they  will  not.  Then,  finding  that  some  paltry 
pettifogging  matter,  that  happens  to  occupy  their  petty  souls, 
18  not  provided  for  in  the  code,  they  profoumUy  conclude  that  the 
whole  performance  is  good  for  nothing.  The  conception  these 
persons  have  of  a  code  can  be  compared  to  nothing  but  the 
t>ailiff''s  idea  of  a  map  in  ^^  The  Puritan  :^ — ^*  Sirrah  sergeant, 
these  maps  are  pretty  painted  things,  but  I  could  ne'er  fancy 
them  yet ;  they  say  all  the  world'^s  in  one  q{  them,  but  I  could 
ne'er  find  the  Counter  in  the  Poultiy.'" 

The  legislative  labours  of  Prussia  and  Austria  meet  with  more 
indulgence  from  Savigny  than  those  of  France.  The  Prussian 
Landrecht  has  the  preference ;  and  he  does  ample  justice  to  the 
deliberate  reflection  and  integrity  of  purpose,  with  which  it  was 
undertaken,  and  to  the  zealous  endeavours  of  its  authors  to  pro- 
for  the  scientific  study  of  the  law.  But,  as  in  the  framers  of 
the  French'^  code,  so  in  those  of  the  two  German  works,  he  dis- 
covers strong  indications  of  an  imperfect  acquaintance  with  their 
main  source,  the  Roman  law.  Other  defects,  both  of  plan  and 
execution,  he  points  out ;  but  as  none  of  them  arc  inseparable 
from  the  idea  of  a  code,  we  may  spare  our  readers  the  detail. 

We  now  come  to  a  chapter  which,  with  an  abounding  charity 
more  than  Christian,  we  will  suppose  has,  from  some  unaccount- 
able accident,  never  come  under  the  eyes  of  those  of  Savigny's 
readers^  who  quote  his  authority  against  the  English  project  of  a 
code.  The  title  of  the  chapter  is,  "  What  we  are  to  do  where 
there  are  no  codes.*"  After  an  elaborate  exposition  of  the  views 
of  the  historic  school,  as  to  the  systematic  and  scientific  study  of 
the  three  constituent  parts  of  the  common  law  of  Germany, — 
namely,  Roman  law,  Grerman  law,  a^d  the  modifications  of  both ; 
and  some  remarks  upon  the  ministers  and  interpreters  of  the  law, 
and  upon  procedurcy  the  author  thus  continues: — "  In  con- 
formity, then,  with  these  views,  no  code  would  be  required  for  the 
states  which  are  subject  to  the  common  law ;  but  it  is  by  no 
means  thereby  declared  that  legislation  in  civil  matters  could  be 
wholly  dispensed  with.  Besides  the  laws  of  political  import  (which 
are  foreign  to  the  present  matter),  it  would  have  the  twofold  object 
of  determiJiing  doubtful  points,  and  registering  ancient  customs. 
{Entscheidung  von  Controversen,  und  Verzeichnung  alter 
Gewohnheiten.)  The  doubtful  points,  however,  would  perhaps 
be  better  decided  in  the  form  of  provisory  dispositions  or  instruc- 
tions to  the  tribunals,  than  by  means  of  actual  statutes.  The 
second  object  of  legislation  would  be  the  noting  down  of  th'*- 
customary  law,  over  which  a  superintending  controul  wouh 
thus  be  exerHsed,  similar  to  that  practised  in  Rome  by  mean^ 
of  the  edict.  (Das  zweyte  Object  der  Gesetxgeburg  ware  die 
Verzeichnung  dcs   Gewohnheitsrechts,  vber  welches  auf  diese 
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Weise  eine  ahnliche  Jufsicht  tde  in  Ram  dutch  das  Edict 
ausgeiAt  tcurde).'^  p.  132. 

Vary  the  scene:  apply  these  obBervations  to  England,  and 
what  18  the  restdt  ?  At  once  we  have  the  entire  body  of  the 
common  law  ascertained  and  fixed  by  legisUtive  authority ;  all  its 
doubts  determined;  all  its  inconsistencies  reconciled.  For  an 
unwritten  law,  we  have  a  written  law ;  for  conjectural  rules,  and 
the  will  of  the  judge,  we  have  **  the  real  lawy  the  proper  wM  of 
the  people  hrou^t  forth  to  the  lights  and  maintained  in  its 
purity  i^  (6)  in  fine,  we  have— a  code  !  What  then,  it  will  be 
asked,  is  the  author's  meaning  ?  How  can  he  entertain  hostility  to 
codes,  consistently  widi  this  declaration  ?  A  few  words  will  explain 
the  mystery.  We  have  already  more  than  hinted,  that  the  whole 
tenor  of  Savigny'^s  remarks 'upon  the  inexpediency  of  codifying, 
is  directed  to  a  state  of  things  altogether  different  nom  that  which 
prevails  in  England.  We  have  also  adverted  to  the  large  space 
occupied  by  Roman  law  in  the  jurisprudence  of  Germany.  The 
body  of  indigenous  customary  law,  the  ^wth  of  actual  experience, 
is  tnere  comparatively  small.  Some  idea  of-the  proportion  which 
the  latter  bears  to  its  extraneous  auxiliaries  may  be  formed  from 
the  circumstance,  that  the  Prussian  Landrecht,  the  avowed  design 
of  which  was  merely  to  supply  the  place  of  the  Roman  and  other 
foreign  subsidiary  laws  previously  current,  takes  up  more  than 
two  thousand  octAVo  jftigesy  and  contains  ahoYe  seventeen-thou- 
sand  articles.  It  thus  himpens,  that  the  operation,  which  with 
us  would  have  the  effect  of  producing  a  code  in  its  most  ^sential 
parts,  would  accomplish  but  a  smafi  portion  of  the  task  in  Ger- 
many or  Italy ;  leaving  an  immense  vacuum  to  be  filled  firom 
lixtraneous  sources ;  necessitating  the  adoption  of  rules,  drawn 
from  facts  perhaps  imperfecUy  understood,  the  result  of 
unknown  relations,  the  produce  of  foreign  experience.  This  is 
the  ^cies  of  code  which  had  fallen  under  our  author's  observa- 
tion ;  this  is  the  work  to  which  the  present  age  is,  in  his  opinion, 
unequal.  To  avoid  the  possibility  of  misrepresenting  him,  we 
will  quote  his  precise  expressions.  *^  Let  it  not  be  imagined 
that  thus  the  hitherto  combated  code  could  yet  find  admission, 
only  under  another  name :  the  difference  lies  in  the  very  essence 
of  the  thing.  For  in  this  customary  law  will  be  comprised  only 
that  which  has  been  decided  in  actual  practice,  and  which,  as  the 
decision  is  before  us,  unll,  without  doubt,  be  fully  comprehe  Jed  : 
the  code,  on  the  contrary,  is  compelled  to  speak  upon  every  thing. 


(h)  ^*  Hier  kann  &Ilen]ixi|n  eine  Art  fOD  Oeseti^boog  emtretcn,  wdche  der  Oewoholwit 
lu  HUlfe  kommti  jeoe  Zweifel  und  dieM  UDbestmunthetten  entfemt,  und  lO  tfat 
wirkU^  Bechi,  den  eigtfUtkhfn   WWen   de$   VoOct,  xu  Tage  fordert,  mnd  rdn 
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even  where  there  is  no  specific  motive^  no  opportunity  of  obser- 
vation to  qualify  it  for  the  purpose,  solely  in  anticipation  of 
future  possible  cases,    p.  132. 

Out  readers  were  led  in  the  outset  to  expect,  that  little  real 
diversity  of  opinion  would  be  found  to  exist  between  Savigny  and 
the  advocates  of  written  law  in  England.  We  leave  them  now 
to  determine  whether  their  expectations  have  been  decdved.  And 
lest  an  endeavour  should  be  made  to  evade  conviction,  by  alleging 
that  something  else  than  what  is  here  propounded,  is  contem- 
plated in  the  proposal  of  an  English  code,  we  beg  attention 
to  the  deliberate  judgment  of  one,  whom  Mr.  Cooper  designates 
**  le  Nestor  des  Soutiens  des  Codes^  and  who  will,  in  all  proba- 
bility, be  thought  to  have  carried  the  doctrine  as  far  as  any  one  in 
England.  *^  Of  these  necessary  materials,^  says  Mr.  Bentham, 
speaking  of  the  English  reports  of  adjudged  cases,  *'  the  stock 
already  m  hand  is  not  only  rich,  but,  one  may  venture  to  say, 
sufficient :  nor  to  the  composition  of  a  complete  body  of  law,  m 
which,  saving  the  reauisite  allowance  to  be  made  for  human  weak- 
ness, every  imaginable  case  shall  be  provided  for,  and  provided 
for  in  the  best  manner,  is  any  thing  at  present  wanting  but  a 
duly  arranging  hand.'*''  (c) 

Little  more  remains  to  be  said  respecting  the  work  before  us. 
In  those  parts  of  Germany  where  codes  have  been  introduced, 
Savigny  does  not  recommend  their  abolition ;  but  he  insists  that 
the  same  course  of  juristical  study,  which  he  has  laid  down  for  the 
rest  of  Germany,  is  equally  inmspensable  there.     The  consum- 
mation of  such  earnest  and  well-directed  labours  he  describes  in 
glowing  colours.      When   a  jurisprudence,   fotmded  upon  the 
secure  basis    of   historical    research,   and  guided  by  scientific 
principles,  shall  have  become,  not  the  exclusive  monopoly  of  a 
few,  but  the  property  of  the  whole  body  of  jurists ;  when  the 
heteri^eneous  materials  of  law,  which  now  perplex  and  bewilder, 
shall  be  mastered,  and  their  import  thoroughly  understood  and 
appreciated,  then,  says  the  author,  will  the  Germans  really  pos- 
sess a  law  of  their  own — ^a  national  law ;  and  the  power  or  ade- 
quate expression  will  not  be  wanting.     Then  will  they  no  longer 
present  a  feeble  copy  of  Roman  excellence,  but  will  possess  a 
culture  peculiar  to  themselves.      Then  may  they  consign  the 
Roman  law  to  history  ;  and  then,  also,  may  they  provide  for  the 
weakness  of  future  degenerate  times  by  codes,  or  other  measures 
that  may  be  deemed  more  advisable. 

The  remainder  of  the   treatise,    with  the  exception  of  some 
severe  strictures  upon  the  modem  study  of  the  Roman  law  in 


(r)  Papers  on  Codification,  pp.  37*  38.     Letter  to  the  President  of  the  United 
States,  dated  October,  1811. 
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France,. which,  in  the  preface  to  the  second  edition,  are  acknow- 
ledged to  have  ori^natra  in  misapprehension,  contains  little  more 
than  a  recapitulation. 

The  general  result  may  be  stated  very  shortly.  To  a  code  such 
as  those  that  have  appeared  in  modem  times  Savigny  is  decidedly 
opposed.  Any  attempt  to  ^me  a  perfect  work  of  a  similar  descrip^ 
Mofi,  from  the  matenals  at  hand,  and  in  the  existing  state  of  legal 
acquirement  on  the  continent,  he  thinks  would  be  abortive ;  and 
He  deprecates  an  enterprise  where  miscarriage  would  be  disastrous, 
and  success  itself  rather  productive  of  future  than  present  benefit. 
Fully  sensible  of  the  necessity  of  checking  the  wild  and  tangled 
luxuriance  of  customary  law,  and  bestowing  upon  it  certainty  and 
conffruitv,  he  is  yet  jealous  of  the  too  frequent  interposition  of 
the  lq;iBmture  for  the  purpose  of  actual  change.  In  the  lawyers 
he  places  his  chief  hopes  of  legal  regeneration.  Conscious  ot  his 
own  powers,  filled  with  noble  aspirations,  and  deeply  impressed 
with  ihe  dignity  and  exalted  usefulness  of  his  calling,  ne  evidently 
looks  back  witn  classic  and  professional  fondness  to  those  times, 
when  the  house  of  the  jurisconsult  was  ^^  totitis  oraculum  dvi- 
ioHa^  where  he,  sitting  enthroned  (more  patrio  sedens  in  aolio)^ 
delivered  his  authoritative  responses^  and  exercised  a  species  of 

^'udidal  empire  (regnttm  judiciale).  (d)  To  us,  in  England,  who 
lave  litde  idea  of  the  lawyer,  but  as  a  practical  man,  and  who 
have  nothing  in  our  habits  to  remind  us  of  the  Roman  model,  the 
author^s  expectations  from  that  class  have  the  air  of  being  some- 
what overwrought ;  and  we  can  scarcely  refrain  from  applying  to 
him  the  comment  of  Madame  de  Stael  upon  the  tribune  Riensi, 
that  he  mistakes  lea  souvenirs  pour  des  esperances.  However  this 
may  be,  or  however  sound  his  objections  to  a  code  in  Germany, 
ana  countries  similarly  circumstanced,  those  objections  affect  not 
England.  It  would  be  advisable,  then,  that  the  opponents  of  an 
English  code  should  use  the  name  of  Savigny  with  some  caution ; 
for  if  it  be  too  much  to  assert  that  he  would  himself  be  a  warm 
partisan  of  such  a  scheme,  it  is  assuredly  too  little  to  say  that 
none  of  his  arguments  in  the  present  treatise,  or  others  (e)  that  he 
has  written  on  the  same  subject,  militate  agunst  it. 

We  have  only  to  add,  tnat  the  excellence  of  the  work,  as  a 


(ji)  Cic  de  Oratore,  i.  45.    De  Leg.  i.  3.    Ep.  ad  Atticum,  i.  1. 

(e)  SftTigoy  bM  devoted  two  pspen  in  his  **  ZeiUchriff^**  to  the  lubject ;  one  a 
critique  upon  a  work  of  Qonner,  m  which  the  present  treatise  was  unfairly  handled  i 
{Zeitschnfty  L  373.  art.  17.)  and  another,  entitled  '^  Voicet  for  and  against  JVrw 
Cod€9^*  in  which  the  opinions  of  the  difeent  Oeiman  jurists,  who  had  discussed  the 
point,  are  marshalled.  The  authors  fiivourable  to  the  measure  are  Thibaut,  Feuer- 
iMcfa,  Pfaffer,  Almcndingen,  and  05nner;  those  against  it,  Hugo  and  Schrader. 
These  papers  contain  hio  new  argument  upon  the  subject,  but  merely  reiterate  and 
amplifv  those  thst  occur  in  the  "  Berufr  The  last  of  the  two  artides  Savigny  hss 
appended  to  the  seoond  edition  of  this  work. 
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literary  coinposition,  is  too  striking  to  escape  even  a  foreigner. 
The  ingenuity  of  the  arguments,  their  skilful  arrangement,  the 
dignified  and  unpressive  lan^piage  in  which  they  are  Pressed,  and 
the  earnest  tone  of  patriotic  feeling  which  pervades  the  whole 
composition,  throw  a  charm  around  it  which  renders  the  task  of 
dissent  somewhat  difficult 

We  now  come  to  Dr.  Reddie'^s  '^  Letter  to  the  Chancellar.'" 
Dr.  Reddie  is  known  to  many  of  our  readers  as  the  author  of  a 
lively  Utde  sketch  of  the  history  of  the  Roman  law ;  but  as  the 
Doctor  seems  now  inclined  to  undervalue  this  performance,  we 
shall  not  thwart  him  by  noticing  it  farther  than  to  say,  that  we 
wish  the  present  work  possessed  a  tithe  of  its  merit  Oif  the  tem- 
per and  discretion  which  distinguish  the  ^^  Letter^  the  following 
passaoe  may  serve  as  a  specimen.  ^^  The  French  code  has  been 
expelkd  from  every  nation  of  the  north  of  Germany  by  the 
unanimous  and  simultaneous  voice  of  the  people ;  and  likewise 
from  the  south ;  with  the  exception  of  the  Rhenish  provinces 
(where,  however,  French  law  has  been  naturaUzed  ror  thirty 
years),  two  insignificant  duchies,  and,  to  its  disgrace^  the  prin- 
cipality of  Saxe-Cobourg."" — ^pp.  37,  38.  Now,  we  are  no  harsh 
castigators  of  frailties,  human  or  animal,  and  we  have  always  felt 
charitably  disposed  towards  the  dog  of  Goldsmith's  ballad,  who, 

" to  suit  his  private  ends. 

Went  mad. " 

The  provocation,  probably,  was  great.     But,  though  we  compas- 
sionate the  dog,  we  do  not  hold  him  up  as  the  most  discreet  of 
four-footed  animals,  nor  compare  him  to  the  stag-hound  of  Sir 
Kenneth,  in  Scott's  *^  Talisman^    His  weakness  and  his  fate 
have  been  embalmed  in  a  ballad,   but  we  will  not  make  him 
the  hero  of  a  romance.     In  the  same  spirit  of  forbearance  we 
should  have  forgiven  the  principality  of  Saxe-Cobourg,  if,  under 
the  rankling  irritation  of  recent   injuries,  and  exulting  in  the 
liberation  of  Germany,  it  had  shaken  off  the  code,  as  a  portion 
of  the  foreign  yoke,  and  repudiated  its  benefits  on  account  of 
the  hand  that  bestowed  them ;    we  should  have  pardoned  and 
pitied.    .  But  to  vilify  a  state  for  retaining  a  bod]r  of  laws  to  which 
It  had  become  familiarized, — and  from  which,  it  is  to  be  presumed 
(Dr.  Reddie  does  not  assert  the  contrary),  advantage  nad  been 
derived, — for  retaining  thAse  laws,  in  despite  of  the  blinding  influ- 
ence of  national  antipathies,  national  wrongs,  and  the  thousand 
other  inducements, — ^hke  the  dog, — to  go  mad;   what  is  it,  we 
would  seriously  ask,  but  to  consecrate  passion ;   to  canonize  ab- 
surdity ;  to  give  to  infirmity  and  to  folly  a  pre-eminence  over  all 
the  moral  wisdom,  and  all  the  philosophy,  that  have  been  preached 
or  practised  since  the  world  began  ?     As  to  the  assertion  that  the 
code  was  expelled  hy  the  unanimous  and  simultaneous  voice  of 
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the  people^  we  may  be  allowed  to  Question  the  fact,  and  to  doubt 
whether  the  people  of  Hanover,  tor  example,  had  any  voice  in 
the  re-introduction  of  the  torture  (/),  which  had  been  aboliahed 
by  the  code. 

The  above  is  a  fair  sample  of  the  temper  in  which  the  <^  Letter^ 
is  written;  the  next  quotation  will  exhibit  the  extent  of  the 
author^s  reasoning  powers. 

*'  The  following  fact  will  serve  as  a  spedmen  of  the  mode  in  which 
justice  was  administered  under  the  French  dynasty  through  the  code. 
One  of  the  Hanoverian  ministers  had  fled  to  Russia,  and  the  courts  of 
justice  established  at  Hanover,  Zelle,  and  UeLse,  were  desired  by  the 
government  of  Westphalia  to  sequestrate  his  effects,  in  accordance  with 
a  certain  regulation  referred  to  in  the  code.  The  court,  ^nding  that 
neither  this  nor  any  other  regulation  of  the  code  warranted  such  a  mode 
of  procedure,  delayed  till  it  received  a-  letter  from  the  French  minister 
of  justice  at  Cassel,  Simeon,  informing  the  judges  that,  for  their  dis< 
obedience,  they  deserved  to  be  displaced ;  and  would  have  been  so  had 
the  circumstance  happened  in  France ! " — ^pp.  36,  37.  note. 

Through  the  code ! — through  the  Talmud,  As  well  might  it 
be  said  that  Lord  Sidmouths  state  prisoners  were  deprived  of 
their  liberty  through  the  Habeas  Corpus  Act !  as  well  might  it  be 
said  that  Dr.  RedcUe  errs  through  excess  of  logic  ! 

Furnished  with  these  general  indications  of  the  state  of  the 
Doctor^s  mind,  our  readers  will  be  the  less  startled  by  the  mon- 
strosities which  mark  the  details  of  the  work.  We  have  seen 
that  Savigny  combats  a  code  such  as  has  actually  existed.  The 
object  of  Dr.  Reddie^s  hostility,  on  the  contrary,  never  had 
any  existence  but  in  the  misty  regions  of  his  own  brain.  He 
takes  it  for  granted  that  a  code  must,  of  necessity,  be  something 
as  little  akin  to  common  sense  as  may  be ;  something  wholly  at 
variance  with  the  habits,  relations,  and  feelings,  of  the  people  for 
which  it  is  made;  something  most  industriously  perverse  and 
elaborately  idle ;  and,  (O  notable  discovery !)  that  "  the  very 
name  of  a  complete  code  seems  to  exclude  even  the  idea  of  farther 
improvement ;  ''(p.  JO.)  as  if  a  complete  house  excluded  the  idea 
of  future  repairs. 

After  paraphrasing,   little   to  the   advantage   of  the   original, 
Savigny'^s  outline  of  the  history  of  law.  Dr.  Heddie  proceeds,  in 


(/)  **  La  posterity  sent  ^nn6c  d*apprendre,  que  dans  telle  partie  de  TAlleniagne 
la  question  preparatoire  a  kXlk  r^ntroduite  dans  la  procedure  criniinelle  pendant  lea 
annto  1813  et  1814 ;  qu'elle  a  cie  entr*autres  par  un  souverain,  qui  gouveme  en  ineme 
terns  un  autre  pays,  oik  la  torture  n'a  jamais  etc  re9ue,  et  ou  les  juges,  il  y  a  pres  dc 
deux  siecles,  ont  refuse  de  TappUquer,  comme  rontrairc  a  leur  hoAneur,  et  a  celui  de 
lcur,legisladon/* — ^Aleyer,  Inst.  Judic  Introduction,  t  I. 

The  quettion  was  deiinicivcly  abolinhed  in  Hanover,  by  an  onlinance  t^  the  2&th  of 
March,  1822.— Mitlcrmaier,  Deutsche*  Strafverfahrcn,  i.  270.  n.(24.) 
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imitation  of  the  Grerman  professor,  to  review  the  codes  of  modem 
times.  The  first  that  engages  his  attention  is  the  *<  Cotie 
Frederic.'*^  It  might  have  b^n  expected  that  he  would  have 
made  himself,  in  some  small  degree,  acquainted  with  the  work 
before  he  ventured  to  criticize  it.  Had  he  done  so,  he  would,  per- 
haps, have  discovered  that  a  cabifiet  order  of  I78O,  was  not  likely 
to  be  an  ^^  order  for  the  formation*^  of  a  code  which  had  been, 
according  to  his  own  statement,  ^^  promulgated  in  1751.^  The 
truth  is,  that  he  absolutely  knows  nothing  about  the  <<  Code 
Frederic^'"  but  confounds  its  provisions  with  those  of  a  subsequent 
project  of  Frederic  the  Great,  which  formed  the  ground-work  of  the 
Landrecht,  The  intention  of  Frederic  was,  that  this  his  new 
work  of  legislation  should,  to  use  Savigny'^s  words,  **  possess  the 
utmost  simplici^,  popularity,  and  completeness  of  detail,  so  that 
the  business  of  the  judge  should  consist  in  mere  mechanical 
application.  With  this  view  he  (in  I78O)  peremptorily  prohibited 
all  interpretation,  and  ordained  that,  in  every  case  where  the 
law  was  insufficient  or  doubtful,  recourse  should  be  had  to  the 
legislative  power.**^  (g)  Dr.  Reddie,  who,  on  this  and  other  occa- 
sions, would  wish  to  be  considered  to— 

''  Have  lights  when  better  eves  are  blind. 
As  pigs  are  said  to  see  the  wind," 

is  not  satisfied  with  Savigny'^s  explanation  of  the  monarches  motive 
in  the  above  prohibition.  "  The  object  of  the  enactment,^  he 
observes,  **  is  sufficiently  obvious.  •  Through  the  medium  of  the 
code,  Frederic  could  extend  his  observation  and  control  over 
the  whole  kingdom,  and  cause  the  coercive  hand  of  political 
power  to  be  felt  at  its  remotest  bou9idaries.  With  such  an  engine 
at  command  a  prince  is  really  despotic.'^  We  suspect  that  the 
Roi  philosophe  had  a  much  less  circuitous  method  of  causing  the 
coercive  hand  of  political  power  to  he  felt. 

The  real  source  of  the  Scottish  advocate'*s  hostility  to  Frederic 
is  probably  to  be  found  in  another  part  of  the  cabinet  order. 
^*  Tf,"^  says  the  monarch,  *'  I  can  attain  my  object,  this  simplifica- 
tion of  the  law  will,  doubtless,  deprive  many  lawyers  of  their 
mysterious  importance,  upset  their  whole  small-ware  trade  in 
subtleties,  and  render  useless  the  entire  corps  of  advocates ;  but 
in  return  I  may  look  to  have  the  more  skilnil  traders,  manufac- 
turers, and  artificers,  from  whom  the  state  will  derive  greater 
froGtr{h) 

From  what  he  dreams  to  be  the  "  Code  Fredeiic^^''  Dr.  Reddie 
passes  to  the  Landrecht,  upon   which   he  comments  with   the 


i.h)  Cabinctiordrc  von  I7W,  in  davigny *»  Hcrv/;  p  88.  n.  1. 
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same  happy  indifference  to  time,  and  circumstance.  *'  This 
new  code,  he  remarks,  ^^  had,  however,  one  very  decided  dis- 
tinction from  those  which  have  since  heen  formed.  It  was 
intended  merely  *  to  supply  the  place  of  the  Roman,  Saxon,  and 
other  foreign  subsidiary  laws ;  ^  and  it  contained  an  express  enact- 
ment, that  '  all  the  local  and  provincial  customs  should  retain 
their  validity y  unalteredj  at  Imet^  for  a  certain  period ;  ^  and 
tiua^  in  a  great  measure^  the  fiaturally  progressive  course  of 
national  jurisprudence  was  left  undisturbed,^ — ^p.  18. 

Now,  we  appeal  to  all  who  understand  the  English  language, 
whether  it  be  possible  to  affix  any  other  meaning  to  this  pas- 
sage, than  that  the  Landrecht  contained  an  express  provision, 
that  the  local  customs  should  not  be  altered  or  disturbed  for 
a  certain  period?  What,  then,  will  be  the  astonishment  of 
the  reader  to  hear,  that  the  passage  in  Savigny,  which  is 
evidently  Dr,  Reddi^s  authority <,  runs  thus  ? — ^'  All  the  pro- 
vincial laws  were  to  continue  stUl  in  force,  but  they  also  were 
within  three  years  to  be  worked  up  into  separate  codes,^  Per- 
haps it  will  be  sud,  that  as  Dr.  Reddie  refers  to  the  original 
source, — the  Publications  Patent, — ^we  are  not  entitled  to  assume 
that  he  derives  his  information  at  second-hand.  So  much  the 
worse  for  his  pretensions  to  candour;  for  Savigny  himself  has 
stated  the  matter  rather  loosely.  The  real  fact  is,  that  so  far 
back  as  1791,  an  ordinance  was  issued,  directing  that  the  dif- 
ferent local  laws  should  within  three  years  be  collected,  revised, 
and  arranged  in  separate  codes,,  upon  the  plan  of  the  general 
code.  In  1794,  when  the  Landrecht  was  promulgated,  the  king, 
in  the  patent  of  publication,  mentioned  this  his  previous  ordin- 
ance ;  and  added,  that,  as  he  was  informed  the  provincial  works 
were  not  yet  finished,  he  prolonged  the  period  of  their  completion 
for  two  years.  So  that,  instead  of  "  the  naturally  progressive 
course  of  national  jurisprudence,'^  as  Dr.  Reddie  terms  it,  being 
left  ^'  undisturbed  "^  by  the  Landrecht,  it  had  actually  been  con- 
templated that  the  provincial  codes,  framed  upon  the  plan,  and 
accommodated,  as  much  as  possible,  to  the  provisions  of  the 
general  code,  would  have  beea  readv  for  promulgation  at  the 
same  time  as  the  Landrecht  itself.  Ana  all  this  information  is  to  be 
found  in  the  Publications  Patent,  to  which  Dr.  Reddie  refers,  (i) 
but  which  it  is  charity  to  suppose  he  never  set  eyes  on. 


(i)  The  following  is  a  translaiion  of  such  parts  of  tlic  PuhliaUioM  Patent  of  1794, 
as  more  especially  bear  upon  the  subject : — 

*•*•  The  particular  provincial  lavrs  and  statutes  that  have  hitherto  prevailed  in  the 
different  provinces,  are  for  the  present^  indeed^  (^zwar  vor  dcr  Hand,)  still  to  retain 
their  legal  force  and  validitv."  Sec.  3.  *^  But  in  order  that  tlie  same  thorough  amend- 
ment, which,  for  the  welfare  of  all  our  faithful  subjects,  we  have  effected  witli  respect 
to  the  heretofore  existing  common  and  subsidiary  laws,  might,  in  like  manner,  be 
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*<  The  subsequent  fate  of  this  work,^  continues  the  Doctor, 
<*  framed  for  the  ostensible  purpose  of  givins  perpetuity  and 
certainty  to  the  laws,  affords  an  important  illustration  on  the 
subject  of  *•  new  codes."*  Originally  promiilgated  in  1794,  a  new 
edition  of  it,  containing  multifarious  alterations,  appeared  in 
1803,  90  much  changed,  that  although  of  a  small  size,  little 
remained  in  the  one  of  what  had  been  contained  in  the  other. 
In  1806  another  edition  was  published,  with  an  immense  and 
elaborate  collection  of  enactments,  to  explain  the  laws  of  the 
code,  only  then  becoming  intelligible.'*' — pp.  18,  19. 

Whoever  has  so  far  practised  upon  the  Doctor's  credulity  as  to 
induce  him  to  hazard  this  statement,  is  guilty  of  a  most  malicious 
piece  of  mischief.  Our  readers  arc  scarce)]^  prepared  to  hear,  what 
18  the  fact,  that  the  alterations  in  the  edition  of  1803,  which  hap- 
pens to  be  the  last  revised  edition  of  the  Landrecht,  amount  to 
171  articles ;  which,  in  a  civil  code  {j)  containing  upwards  of 
seventeen  thousand  articles,  will  be  construed  by  few  into  a  total 
change.  The  Doctor  refers,  indeed,  ^^  for  his  authorities  to  the 
official  history  of  the  code  by  ^  Justice  Commissary  Simon^  in 
Mathis   Junstische    Monatschrift,"'    but    Justice    Commissary 

brought  aboat  in  these  pnmncul  laws  and  statutes ;  me  had  aiteady^  by  an  ordinance 
of  the  90th  of  Mardi,  1791,  directed^  that  these  particular  laws  also  should,  wUMn 
thrte  y€ar$^  he  coUecUd^  reviacdy  and  arranged  upon  the  plan  of  the  general  legiskUion  ; 
and  wa  hmby  repeat  this  our  sovereign  pleasure.  Having,  however,  discovered  that 
dns  compilation  (  Verarbeitung)  of  the  provincial  laws  is  not  yet  every  where  completed, 
we,  by  Uiese  presents,  prolong  the  term  prescribed  for  two  years, — a  period  more  than 
■afiident  for  &e  purpose,  {zum  Ueberjluue,)  and,  consequently,  till  the  1st  of  June, 
1796.»'  Sec  4. 

The  6th  section  directs,  that  "  wherever  it  has  not  yet  been  done,**  the  proper  authori. 
tics  arc  to  meet,  and  ^^  carefully  examine  the  existing  provincial  laws  and  statutes, 
which  are  to  be  arranged  by  them  upon  the  plan  of  the  general  Landreeht ;  to  mark 
duly  their  deviations  from  the  provisions  of  the  said  Landreeht  ;  and  then  maturely  to 
weigh  which  of  these  variations  must  of  necessity  still  be  retained,  and  admitted  into 
the  pardcolar  code  of  the  province.** 

In  the  6th  section,  the  fraraers  of  ihc  piovincial  codes  are  farther  admonished  to 
adroit  no  dcTiation  from  the  Landreeht,  except  upon  the  most  cogent  reasons ;  such  as 
the  '*  peculiar  constitution  of  the  province,  its  natural  position,  the  particular  trades 
and  occupatbns  of  its  inhabitanu,  or  such  primitive  institutions  as  could  not  be  abo- 
lished without  prejudice  to  acquired  rights.**  The  intention  of  the  legislator  is  suffi- 
ciently  evident  from  this  document.  What  obstacles  the  framers  of  the  Customariee 
encountered  in  giving  effect  to  that  intention  we  are  unable  to  conjecture  :  cev-tain  it  is, 
that  only  one  has  to  this  day  made  its  appeararice,  namely,  *^  The  Provincial  Law  of 
EaH  Pruisia,"  published  in  1801.  See  ^^  Berufy''  p.  83.  n.  (2);  and  Eichhom, 
Staate  und  Rechtsgeschichte,  s.  618.  n.  (ii.) 

(j)  The  20th  title  of  the  2d  part  of  Oie  Landreeht,  relating  to  Crimes  and  Punisfu. 
meniSy  and  containing  1577  articles,  is  not  here  included.  'Hie  altering  and  explaining 
enactments  upon  this  subject,  mhich  had  issued  between  1794  and  1803,  were  not 
incorporated  in  the  revised  edition  of  the  Landreeht ;  because  it  was  in  contemplation 
to  publish  a  separate  criminal  code.  But  all  the  other  alterations  and  explanations  were 
so  moorporate^  We  have  a  king*s  word  for  the  fact.  See  the  Publications  Patent  to  the 
edition  of  1803.  The  original  text  remains  unchanged,  the  amendments  being 
appended  to  the  articles  to  which  they  respectively  relate.  Out  of  the  171)  only  four- 
teen  consist  of  more  than  one  paragraph. 
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Simon  in  no  respect  bears  him  out  in  his  {issertions ;  and  we  must 
be  pardoned  for  doubting  whether  he  has  ever  seen  the  work  of 
Justice  Commissary  Simon ;  for  the  only  passage  that  he  quotes 
he  has  taken  from  Savigny,  and  has  rendered  thai  unintelligible 
for  want  of  the  context,  which  Savigny  furnished.  After  other 
equally  incorrect  statements,  and  certam  very  puerile  reflections, 
the  Doctor  continues  thus : — "  Another  revision  of  this  code  has 
been  recently  commenced,  and  another  "  new  and  perfect  code 
(the  italics  are  the  author'^s)  has  been  promised  to  the  Prussians 
in  1832 ;  at  which  period,  it  is  presumed,  the  last  perfect  code 
will  have  lost  its  attnbutes  of  perfection^ — p.  20.  If  the  Doctor 
will  address  himself  .to  Savigny,  who,  we  believe,  is  a  member  of 
the  commission  to  which  this  work  of  revision  is  entrusted,  he  will 
learn,  that  a  perfect  code,  in  his  sense  of  the  word,  that  is,  a 
code  which  "  excludes  the  idea  of'  farther  improvement,*  id 
a  phantasm,  reserved  for  those  who  are  blessed  with  the  brilliant 
invention  of  Dr.  Reddie. 

The  Austrian  code  is  next  dispatched  in  a  single  sentence,  with 
a  sweeping  brevity  most  convenient  for  those  who  wish  assertion 
to  nass  tor  argument.  ^'  Austria  made  an  attempt  somewhat 
similar  at  codification,  about  the  same  period,  and  with  no  greater 
success,  if  the  character  of  the  law  may  be  read  in  the  subse- 
quent annals  of  the  nation.**^ — ^p.  20. 

Then  follows  a  panegyric  upon  the  Expose  Syst^matique  dea 
Lois  Civiles  de  r Empire  Rnsse^  drawn  up  by  the  comnission 
appointed  by  Alexander  to  form  a  new  code  for  Russia,  (k)  But 
even  in  his  eulogistic  moods.  Dr.  Reddie  is  pursued  by  a  most 
invincible  wrongheadedness ;  here  again  he  blunders, — ^mistaking  a 
demi-official  Notice  of  the  E^vpasc  for  the  E^vposi  itself.  (/)  What 
renders  the  matter  still  more  amusing  is,  that  if  his  commendations 
are  worth  any  thing,  'and  any  argument  is  to  be  drawn  from  them» 
it  is  an  argument  of  that  class  which  has  been  aptly  described  as 
having  the  cogency  of  nine-pins, — it  knocks  down  nis  main  argu- 
ment ;  for  all  the  lauded  labours  of  the  commission  terminate  in  a 
code.  "Cetteperiode,^  concludes  Xhe  Notice^  "  qui  fait  proprement 
Fobjet  du  travail  public  par  la  commissioii  des  lois,  sera  termin/e 
par  le  nouveau  code,  qui  etant  fondd  sur  Ics  elemens  du  droit 


(Ar)  See  some  remarla  upon  this  legislative  commission  in  Bentham*s  Codification 
PropotdLf  p.  31. 

(/)  The  Notice  in  question  was  published  in  French  at  Su  Petersbouig.  Roast 
inserted  it  in  the  AnneUet  de  LcgiiJatum  (t.  1.  p.  290);  from  whence  it  was  avowedly 
copied  into  the  '^  TJUniu.^  (t.  3.  p.  40.3.)  We  can  safely  say  that  Dr.  Reddie  has  not 
seen  the  Expoti  itself,  which,  as  we  understand  from  good  authority,  is  in  the  Russian 
language,  and  has  never  been  on  sale.  Rossi  acknowleges  his  ignorance  of  it.  Dr. 
Reddie*8  quotations  are  sll  taken  from  the  Notice.  As  far  as  we  are  enabled  hy  this 
demi-official  docun^cnt  to  form  an  idea  of  the  legislative  labours  of  the  commixiitm^ 
their  plan  would  wem  to  accord  exacihj  with  the  sc£eme  of  an  English  rode. 
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national,  sera  le  firuit  de  la  sagcsse  des  discussions  du  conseil 
d'etat,  et  portera  aind  que  le  siecle,  le  nom  du  souverain  aui 
regla  les  destinees  des  nations  en  r^tablissant  les  veritables 
bases  de  la  justice  et  de  la  loi.'^  Dr.  Reddie  endeavours  to 
mystify  this  fact,  \yy  studiously  avoiding  the  word  code ;  but  in 
the  innocency  of  his  heart  he  stumbles  upon  a  sentence,  such  as 
the  advocates  of  written  law  in  England,  should  they  ever  see 
their  object  accomplished,  may  in  future  times  appropriately  use, 
to  designate  the  progress  and  result  of  their  own  labours : — 
<^  After  having  thus  carefully  ascertained  what  is  and  what  is  not 
law,  the  modmcations  and  partial  reforms  of  which  the  present 
system  is  susceptible,  are  proposed,  and  the  law  and  progress 
of  the  people  maintained  in  harmony  and  correspondence.'" — 
p.  22. 

The  Code  Napoleon  is  next  paraded,  and  many  hard  and  hij^h- 
sounding  words  are  expended  upon  it.  Amidst  the  undistinguish- 
ing  vehemence,  the  exaggeration,  the  confusion  of  ideas,  the 
oratorical  galimatias^  the  niagno  conatu  nuga^  of  this  portion  of 
the  **  Letter,^  the  chief  conclusion  to  which  the  Doctor  directs 
us,  would  seem  to  be  this  : — that  with  the  exception  of  that  part 
*<  which  regulates  the  relations  of  Frenchmen  in  their  private 
dealings,^  (meaning,  it  is  to  be  presumed,  the  code  civil,)  for 
which  lie  acknowledges  "  they  have  reason  to  be  grateful ;  ^  with 
the  exception  also  of  the  code  de  procedure  civile,  which  ^^  is 
merely  a  modification  of  the  ordonnance  of  the  year  1667  ?  ^  ^h© 
code  penal,  and  the  code  des  delits  et  des  peines,  which  are 
represented  as  mere  modifications  of  former  ordonnances ;  and 
the  code  de  commerce,  which  "  is  little  more  than  a  compilation 
from  the  ordonnances  of  1673, 1681,  and  1687 ; '' — ^with  all  these 
exceptions,  the  Code  is  the  pestilent  production  of  Napoleon''s 
despotic  humour.  "  Les  chiens  se  creveront  des  restes  de  mon 
mouton."" 

In  page  93,  Dr.  Reddie  notices  the  criminal  code  of  Bavaria, 
and  sdleges  that,  three  years  after  its  publication,  *^  a  hundred 
and  eleven  new  laws  had  been  added  to  it,  altering,  abrogating, 
and  explaining,  the  former."  As  he  gives  no  authority  for  his 
assertion,  our  readers  may,  peradventure,  imagine  that  he  states 
the  result  of  his  own  individual  researches,  and  may  feel  disposed 
to  value  the  communication  accordingly.  We  think  it  necessary, 
therefore,  to  inform  them  that  he  has  taken  the  fact  from  Savigny''s 
"  Zeitschrift,'^ — ^vol.  3,  p.  15  ;  Savigny  himself  citing  the  letter 
of  a  Bavarian  advocate  as  his-  source  of  information.  But  what  is 
far  more  surprising  than  that  the  Doctor  should  forget  to  give  his 
authorities,  is  this, — that  the  fact  which  he  narrates  should  not 
have  opened  his  eyes  to  the  childishness  of  assuming,  that  a  code 
necessarily  **  arrogates  perpetuity  to  itself/'— p.  67-     This  is  the 
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<*  bugbear  thought^  that  troubles  his  fancy  throughout  the  whole 
work, — ^that  puts  him  into  an  a^ony  of  indignation,  and  causes 
him  to  sweat  with  wrath.  '<  Why  (he  asks,  p.  62.)  form  a  code 
to  perpetuate  those  present  ifistitutionsy  which  to  the  next  age 
wUl  appear  deserving  of  the  same  fate  to  which  their  forerun- 
ners, Tenures,  Uses,  and  Passive  Trusts,  are  now  proposed  to  be 
consigned  ?  why  suppose  that  this  generation  is  to  be  capable  of 
judging  for  all  future  times  f  why  attempt  to  give  to  those  enact- 
ments,  which  are  now  proposed  to  be  introduced^  a  longer  rule 
than  posterity  will  be  disposed  to  allow  them  ?  why,  amidst  the 
space  which  has  been  cleared,  and  in  the  fervid  exultation  of  free- 
dom, seek  to  confine  those  who  are  to  come  after,  within  an 
inewtricable  labyrinth  of  endless  restraint  ?"  Aye,  why,  indeed  ? 
And  we  will  add— why  ask  a  string  of  very  silly,  impertinent 
questions  ?  why  put  oneself  out  of  breath,  fencing  at  a  shadow 
against  the  wall  ?  why,  because  one  is  blind,  conclude  that  all  the 
world  is  in  darkness  ? 

The  reader  will  perceive,  from  the  above  quotation,  that  we  are 
at  length  on  English  ground;  for,  after  all,  in  discussing  the 
project  of  an  English  code,  it  is  necessary,  as  the  Doctor  has  dis- 
covered, to  make  some  allusion  to  England,  and  its  writers.  The 
first  that  attracts  the  Doctor^s  attention  is  Bentham.  **  This 
author,^'  he  eays,  "  has  been  so  long,  and  so  often  before  the 
public,  that  any  attempt  at  a  minute  statement  of  his  theory, 
would  be  here  sriperfluous,'^  pp.  44,  45.  We  quite  agree  with 
him ;  the  attempt  would  be  very  superfluous  and  nugatory, — ^for 
the  simple  and  sufficient  reason,  that  a  minute  statement  of  a 
theory  requires  that  the  theory  itself  should  be  understood. 
He  IS  pleased  to  pronounce,  p.  51,  that  '^  Mr.  Bentham  is 
occasionally  judicious  in  the  views  which  he  takes  of  different 
points  and  doctrines.^  Mr.  Bentham,  who  has  corresponded 
with  autocrats,  and  presidents  of  republics,  and  representative 
bodies,  upon  legislation,  will  doubtless  add  this  tribute  of  the 
Doctor^s  to  the  number  of  the  most  age-refreshing  memorabUia  of 
his  life.  His  gratification,  however,  would  probably  be  more 
pure  and  unalloyed,  if  he  could  fully  satisfy  his  mind  that  Dr. 
Keddie  knows  mone  of  his  worlcs  than  their  titles.  For  our  own 
part,  we  will  not  affront  the  Doctor  s  intellectual  powers  by  main- 
taining that  he  does ;  for  we  will  take  no  unfair  advantage  of  the 
detached  scraps  that  he  quotes ;  as  he  probably  picked  them  up 
in  the  same  cheap  and  commodious  manner,  as  his  information 
relative  to  Prussian  law.  It  may  be  as  well,  however,  to  present 
our  readers  with  a  few  examples  of  what  Dr.  Rcddie  conceives  to 
be  Mr.  Bentham^s  notions,  and  to  compare  these  felicitous  dream- 
ings  with  Mr.  JBentham's  real  notions.  "  It  appears,'^  says  the 
Doctor,  "  to  have  been  Mr.  Bcntham's  desire  to  fix  a  standard  of 
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laws  and  morals,  which,  with  a  few  partial  modifications,  might 
serve  for  the  seifs  of  Russia,  and  the  republics  of  America ;  for 
the  inhabitants  of  Spain,  and  the  British  ides.""  p.  46.     Let  us  now 
see  how  Mr.  Bentham  expresses  himself  upon  the  subject.     In  his 
proposal  to  the  Emperor  Alexander,  he  obseryeao  ^^  My  proposed 
code  will  be  but  an  outline.     W  hy  ? — ^because  in  my  situatiofij 
the  most  consummate  ability  could  tiot  furnish^  moderate  wisdom 
would  fiot  stjffer  a  man  to  prof  ess  to  furnish  anything  more. 
Among  the  circumstances  by  which  a  demand  for  legisktion  is 
produced,  some   are  of  universal  growth,  others  only  of  local 
growth.      To  such  only  as  are  of  universal  growth,   could  a 
foreign  hand  undertake  to  afford   in   terminis   an  adeqimte 
^t^pply  of  legislative  provision^  with  any  sufficient  ground  for 
confidence.     For  the  filling  up  of  this  outline,  notwithstanding 
the  utmost  degree  of  ability  with  which  it  can  possibly  be  penned, 
whatsoever  matter  of  detail,  adapted  to  circimistances  of  local 
growth,  may  be  necessary,  must  be  prepared  by  some  native  hand; 
at  any  rate,  by  some  person  to  whom  those  circumstances  have 
been  made  sufficiently  known  by  residence.     For  shortness  I  have 
BsiAJUHng  up ;  aware,  at  the  same  time,  that  to  put  the  work  in  a 
state  fit  for  use,  not  only  addition^  but  subtraction  and  substitti- 
tumy  may  occasionally  be  necessary.'"  {tn)   Dr.  Reddie  is,  no  doubt, 
aware,  that  Savij^y  himself  has  declared,  '^  that  in  all  the  indi- 
viduality and  diversity  of  the  laws  of  particular  nations,  there 
are  certain  general,  uniform,   leading  principles  {Richtufigen)^ 
which    have    their    foundation    in     human  nature,    and    may 
be  termed  the  philosophical  elements  of  all  positive  laws.""  (n) 

Again,  Dr.  Reddie  says  :  ^'  The  assumption  that  the  whole 
system  of  law  may  be  reduced  to  such  simplicity,  as  to  be 
adapted  to  the  comprehension  of  every  individual,-— one  of  Mr. 
Bentham^s  favourite  topics  of  declamation, — ^is  a  postulate  new  in 
the  history  of  philosophical  absurdities.'^  pp.  49,  50.  Dr.  Reddie 
refers  us  to  ^^  Trait^s  de  Legislation^  torn.  1.  c.  33,  and  Papers  on 
Codification,  passim.""  Now,  we  have  looked  in  vain  for  chapter  33, 
in  the  first  volume  of  the  "  Traitis  ;^  and,  in  fact,  there  is  no 
such  chapter;  but,  in  the  ^*  Papers  on  Codification,^'  we  have  dis- 
covered the  following  passage : — "  Every  man  his  own  lawyer  ? 
yes ;  but  who  shall  malce  him  so  ?  One  sort  of  person  there  is, 
by  whom,  so  far  as  the  nature  of  things  allows^  every  man  may, 
and  by  whom  alone  any  man  can,  be  made  his  own  lawyer ;  and 


(m)  ^^SupplcnieDt  to  Papers  on  Codification,  &c.''  pp.  67,  68. 

(»)  ^  Dabey  aber  wizd  kdnesweges  verkannt,  dais  in  jracm  Individnellen  undVers- 
diiedcnen  gewisse  allgemeine  menschliche  und  gleichfonni^  Rtchtungen  angeCroffen 
weidBB,  wdcbo  man  das  philosophische  Element  alles  poaitiYen  Rechts  nenncn  kann.^* 
ZcilKliiift,  L  396. 
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that  is,  the  legisktor.  I  say,  so  far  as  the  nature  of  things  allows  ; 
for,  let  the  legislator  have  done  his  utmost,  still,  the  possibility  of 
a  man's  being  his  own  lawyer^  will  depend  on  the  nature  arid 
situation  of  the  man.  As  to  more  or  less  of  the  law,  to  some  will 
always  be  wanting  the  necessary  talents^  to  any  one  may  at  any 
time  be  wanting  the  necessary  time.  But,  in  the  impossibility  of 
attaining  the  summit  of  perfection,  no  reason  can  be  given  for  not 
aiming  at  it ;  by  every  step  made  towards  it  by  the  legislator,  a 
blessing  is  bestowed.*"  (o) 

In  another  part  of  the  "  Letter,""  the  Doctor  states,  that  Mr. 
Bentham  ^^  has  too  often  lost  sight  of  man  as  he  is,  to  make  laws 
for  him,  as  fancy  would  fondly  picture  him  capable  of  being ;  that 
he  has  too  often  lost  sight  of  tnc  data  which  human  nature  affords ; 
and  from  considering  laws  as  possessing  an  abstract  and  defined 
and  tangible  existence,  altogether  independant  of  man,  that  his 
general  doctrines  are  only  susceptible  of  application  amon?  a 
nation  of  mechanical  automatons.""  p.  45.  Now,  if  the  Doctor  had 
the  least  glimmering  of  apprehension  as  to  the  real  tenor  of  Ben- 
tham'^s  writings,  he  would  know,  that  what  peculiarly  distinguishes 
their  author  as  a  moralist,  is  the  curious  and  searching  observa- 
tion with  which  he  probes  the  human  character,  detecting  and 
brinffin^  to  li^ht  its  concealed  springs  and  secret  workings,  and 
employing  to  his  good  ends,  not  merely  the  nobler  motives  and 
dispositions,  but  those  parts  also  of  a  baser  alloy,  which  are  too 
often  rejected  by  a  fastidious  morality,  but  which,  so  long  as  they 
form  a  portion  of  the  machinery  of  man,  must  be  taken  into  the 
calculation. 

Proceeding  in  his  career  of  rash  and  inauspicious  conjecture. 
Dr.  Reddie  affirms,  (p.  47,)  that  Mr.  Bentham  endeavours  to 
"fetter future  ages  with  his  codes," — to  "throw  fetters  on  the 
future ;""  and  on  another  occasion  he  breaks  forth  thus : — "  It  is 
not  that  which  one  nation  deems  best  for  another  nation,  which 
ou^ht  to  exist  as  law ;  but  it  is  that  which  the  majority  of  the 
nation  are  disposed  to  consider  best  for  themselves ;  not  the  un- 
defined and  undefinable  ^greatest  possible  happiness  of  the  greats 
est  number^  but  that  which  the  greatest  number  of  each  nation 
concur  in  considering  as  the  greatest  possible  good,  and  as  most 
expedient,  and  conducive  to  their  own  views  of  utility  and  wel- 
fare,"" p.  82.  A  very  sage  remark,  it  must  be  acknowledged,  and  one 
that  would  be  exceedingly  useful,  if  it  did  not  happen  to  be  a  truism, 
which  none  ever  disputed.  As,  however,  the  reader  may  suppose 
that  Dr.  Reddie  has  heard  something  respecting  Mr.  Bentham'^s 
works,  which  he  thinks  justifies  him  in  thus  directly  and  indirectly 


(<0  '«Sapplemeotlo  Bapett  on  Godificfttion,*'  &c.;  ^*Letten  to  the  Gtitens  of  the 
United  Sutes.'*  Letter  it.  page  116. 
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charging  their  author  with  folly,  we  subjoin,  in  a  note,(/>)  a 
passage  full  of  nervous  eloquence  from  the  papers  on  codUication, 
which  will  prove  that  the  Doctor  has  l^n  egregiously  imposed 
upon. 

Upon  that  part  of  the  "  Letter;^  wjiich  relates  to  Mr.  Hum- 
phreys^s  proposal,  we,  for  obvious  reasons,  abstain  from  offering 
any  remarks. 

Were  we  to  enumerate  the  literary  pilferings,  by  the  contexture 
of  which  the  Doctor  has  contrived  to  eke  out  his  pamphlet,  the  list 
woidd  fatigue  our  readers.  Some  of  his  expedients,  nowever,  are 
droll  beyond  measure;  and  exhibit,  most  completely,  the  species  of 
fame  to  which  he  aspires.    For  example : — Savigny  having,  in  the 

C/y)  In  his  eighth  letter  to  the  citizens  of  the  United  States,  Mr.  Bentham  thus  ad- 
dresses them  upon  the  n^Uure  of  his  proffered  aid  towards  the  formation  of  a  code. 
**  Of  Ai#  (your  helper's)  conceptions,  whatever  may  be  the  clearness*  the  correctness,  the 
oompletenen,  by  your  conceptions,  your  position  considered-— 6^  yourt^  on  a  great  many 
p'nntt  on  thejirtt  glance^  will  hii,  ofcourte,  be  exceeded :  sooner  or  later ^  to  will  it  be, 
of  course^  throughout  ;  in  the  career  of  improvement^  you  will  each  of  you  begin  at  t/ie 
point  at  which  he  ended.     Not  that  at  the  end  of  any  length  of  time  there  must  of 
necessity  be,  in  every  part,  room  and  demand  for  change ;  for,  in  any  instance,  suppose 
that  which  is  best  once  discovered,  and  the  nature  of  the  case  not  changed  by  time,  no 
room  for  any  thins  better  is  any  longer  left.     But  as,  on  the  one  hand,  whenever  you 
adt^  a  proposed  diange,  you  will,  I  am  confident,  have  some  better  reason  for  doing  so 
than  that  it  it  a  change ;  so,  on  the  other  hand,  whensoever  you  reject  a  profMsed 
change,  if  so  it  be  that  the  change  affords  a  promise  of  improvement^  much  more  if  of 
re/brm — ^if  rejecting  the  change,  you  keep  to  what  is  established,  you  will  have  some 
better  reason  for  keeping  to  it  than  that  it  it  esublished,'  some  better  reason  than  the 
wisdom  of  our  ancestors.     Yes  t  if  peradventure  so  it  should  happen,  that,  after  having 
been  sanctioned  by  your  representatives,  any  ordinance,  originally  submitted  to  their 
consideration  by  this  your  proffered  helper,  shall  continue  to  stand  approved :  the  appro- 
bation, he  trusts,  will  have  for  its  cause  the  goodness  of  the  reasons  in  which  that  ordi- 
nance found  its  support,  not  the  earliness  of  the  age  in  which  he  lived.     The  effectual 
point  is,  that  at  the  hand  of  your  representatives,  the  plan,  the  form,  the  outline  of  the 
work  should  find  acceptance.      Among  its  ohjectt  is  —  and,  if  accepted,  among  its 
effects  will  be, — Ute  afftrding  to  them,  and  through  thetn  to  you  all,  my  friendt,  the 
greatest  possible  fteility,  for  giving  establishment,  and  tfwuce  effect,  to  wiuitsoever  to 
them,  and  thence  to  the  majority  of  yourselves,  sfiallon  each  occasion,  and  from  time  to 
time,  secfn  best.     Yes ;  in  this  one  frame,  matters  of  a  nature  the  most  opposite  to  that 
which,  on  each  occasion,  will  to  me,  your  workman,  have  seemed  best,  may,  according 
to  the  successive  suggestions  of  macurer  reflection,  and  of  increased  experience,  by  the 
li^t  of  nearer  and  closer  observation,  be  inserted  ;  what  I  wottld  punith,  tltey,  and 
through  them  you,  may  lea-oe  free,  or  even  reward:  what  I  would  reward,  they, and 
through  them  you,  may  leave  unrewarded,  or  even  punish.     Yes  ;  by  any  acceptance 
given  to  my  work,  your  powers,  to  far  from  being  narrowed,  will  be  enlarged.    In  the 
reatont  and  the  principlet  on  which  they  are  grounded,  you  will  behold  at  all  timet  the 
indueementt  which  led  to  the  propoted  ordinancet,  to  which  they  are  subjoined ;  in  so 
far  at  in  your  mindt  thote  reatont  shall  have  made  the  tame  impression  as  on  mine,  you^ 
by  the  hands  of  your  agents,  will  give  acceptance  to  the  ordinances  i\us  suggested  ;  in 
the  oppose  ease,  striking  out  what  yoftjlnd  inserted,  you  w%U  either  leave  the  space  a 
Uank,  or  insert  whatever  else  may  seem  best  in  the  room  of  it.     Power  over  you,  or  any 
of  you,  I  cannot  have  any  :  upon  your  wills  only,  through  the  medium  of  your  under  - 
standings,  can  1  exercise  any  the  least  influence ;  your*s  is  the  interest,  and  the  only 
faltered  at  stake ;  upon  each  article  of  proposed  law,  your*!  is  the  judgment,  which  in 
CMfa  CMe  will  ultimately  dedde.'*»Suppl.  to  Pap.  oo  Cod.  pp.  136,  7- 

q2 
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treatise  above  noticed,  mentioned  a  project  of  Moser^s  (in  his  Patri- 
oHc  Phantasies)  for  collecting  a  boay  of  Pandects,  or,  as  we  should 
call  them,  Reports^  Dr.  Reddie  turned  to  Moser^s  Essay,  and 
there  he  found  this  passage, — "  Boerhaave  will  survive,  when 
Hofinann  is  forgotten.  Moser,  writing  more  than  half  a  cen- 
tury ago,  might,  without  impropriety,  use  thus  familiarly  the 
names  of  men,  one  a  countryman,  the  other  a  sort  of  half-country- 
man, and  who  were  both  living  within  his  memory.  Of  course, 
therefore.  Dr.  Reddie,  with  none  of  these  inducements,  might  do 
the  same.  Accordingly,  in  p.  51  we  read, — "  Boerhaavc  will  be 
remembered  with  gratitude,  when  Hofmann  and  his  followers  arc 
forgotten.""  Unfortimately,  however,  the  Doctor  seems  to  have 
steered  quite  clear  of  the  sense  in  which  Moser  used  the  illustra- 
tion. It  IS  a  pity  he  did  not  turn  over  a  few  more  pages  of  the  same 
volume ;  for  then  he  would  have  discovered  a  paper,  headed — **  It 
is  always  safer  to  he  an  original  than  a  copyJ^  Again,  Savigny 
having  in  the  Zeitschrift  (vol.  3.  p.  12)  quoted  a  passage  from 
Feuerbach,  Dr.  Reddie  seizes  upon  it  with  avidity,  and  by  indisso- 
lubly  annexing  to  it  a  portion  of  nis  own  confusion  of  ideas,  acquires 
a  property  therein : — **  From  what  formerly  was  valid  as  law, 
&C.''  p.  8. 

But  we  must  draw  our  observations  to  a  conclusion.  It  was 
fit  and  proper, — nay,  more,  it  was  a  sacred  duty  in  Savigny, 
known  and  distinguished  for  his  talents  and  attainments,  and 
holding  an  exalted  place  in  public  estimation,  to  stand  forward, 
at  one  of  the  most  momentous  junctures  of  his  country^s  history,  and 
deliver  his  sentiments  upon  a  Question  of  deep  national  interest ; 
to  point  out  the  dangers  that  ne  apprehended,  and  to  instruct 
and  guide  his  fellow^ountrymen  in  their  efforts  to  secure  to  them- 
selves the  lasting  benefits  of  a  pure  and  enlightened  system  of 
law.  But,  whetner  it  was  therefore  beiStting  in  a  Scottish  advo- 
cate,— ^whose  knowledge' of  English  law,  its  defects  or  capabilities, 
would  not  have  been  presumed  over  great,  even  without  the 
evidence  of  the  present  pamphlet, — to  send  forth  his  bulletins  of  the 
north,  dealing  out  ban  and  anatJiema  against  names  hitherto 
respected  ev^n  by  adversaries ; — to  read  lessons  to  the  English 
nation,  the  English  legislature,  and  English  lawyers,  teacning 
them  what  they  are  to  seek,  and  what  they  are  to  avoid,  and  con- 
stituting his  own  crude  conceits,  his  own  misapprehensions,  his 
own  rash  and  unguarded  statements,  his  ill-assorted  plagiarisms, 
and  declamatory  puerilities,  into  rules  of  conduct; — whether 
this  be  therefore  decent,  and  in  the  order  of  modesty,  we  leave  to 
the  decision  of  Dr.  Reddie ;  and  to  aid  him  in  his  conclusions,  we 
will'  narrate  a  fable  from  i£sop.  **  An  eagle  pounced  upon 
a  lamb,  and  carried  it/off ;  a  daw  espying  the  feat,  and  eager  to 
emulate  it,  threw  itself  down,'  with  monstrous  clatter,  upon  the 
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back  of  a  ram ;  when  its  claws  becoming  entangled  in  the  fleece,  it 
could  not  raise  itself,  but  remained  fluttering,  until  the  shepheid 
came  up  and  caught  it.  Having  clipped  its  wings,  he  took  it 
home  in  the  evening  to  his  children.  Thev  asked  him  what  kind 
of  a  bird  it  was  ?  <  Why,^  said  he,  ^  it  nun  would  pass  for  an 
eagle,  but  to  my  certain  knowledge  it  is  a  daw.^^ 


When  the  above  paper  was  nearly  finished,  a  work  made  its 
appearance  under  the  grotesque  title  of  **  A  Contre-Prqjet  to  the 
Humpkreysian  Code^  and  to  the  Projects  of  Redaction  of 
Meears.  Hammond^  Uniacke^  and  Twiaa."^  (9)  That  the  author 
should  have  been  somewhat  perplexed  in  bestowing  a  name  upon 
the  child  of  his  labours,  we  can  readily  conceive ;  for  never,  smoe 
the  royal  pedant^s  "  Counterblaate  to  Tobacco^'"  has  a  more 
exquisitelv  tragi-comical  performance  issued  from  the  press.  This 
hint,  we  flatter  ourselves,  will  not  be  thrown  away  upon  Mr.  Park ; 
for,  considering  that  the  Projet  itself,  compared  with  the  tem- 
pestuous outpourings  against  codification,  is  ^^as  two  grains  of 
wheat  in  two  bushels  of  chafF,^  it  deserves  his  attention,  whether 
in  the  second  edition,  the  title  may  not  be  advantageously  trans- 
muted into  ^'  A  Counterblaate  to  Codea^  by  an  Operative 
Lawyer^"  (r) 

Mr.  Park  has  deigned  to  honour  our  humble  exertions  with  a 
share  of  his  notice ;  and,  indeed,  we  have  no  reason  to  complain 
of  his  treatment,  seeing  that  he  has  given  us  credit  for  talent,  in- 
formation, and  spirit,  with  some  small  seasoning  of  profligacy — 
four  as  popular  qualifications,  as  could  well  go  to  the  composition  of 
a  pu'blic  writer,  (a)  In  return,  we  would  willingly  dwell  with  lingering 
admiration  upon  the  minutest  of  his  many  beauties ;  but  then, 
where  would  oe  the  end  ?  We  must  be  satified  alas!  with  culling  a 
few  specimens ;  such,  however,  as  will  give  the  reader  a  tolerably 
correct  notion  of  the  whole  work. 

In  the  first  place,  Mr.  Park  is  the  onhr  J^erson  in  the  three 
kingdoms  who  knows  any  thing  about  codification. 

"  We  have  now  been  brought  insensibly  to  the  confines  of  codifica- 
tion>  &  matter  upon  which  so  much  has  been  said,  and  to  little  understood. 
I  must  take  my  chance  of  being  considered  arrogant  (God  forbid !)  or 
whatever  other  epithet  may,  in  consequence,  be  bestowed  upon  me, 
when  I  state  boldly  that  thie  English  writers  who  have  advocated  the 
subject,  do  not  appear  tome  as  yet  to  understand  it"  p.  87« 

(9)  BTJohn  James  Park,  Esq.  Barritter  at  Law. 

(r)  ^The  writer  ia  one  of  that  daaa  of  maokind,  who  are,  in  a  large  senae,  denomi- 
nated mroMoef.**    Preface,  p.  26.    **  I  find,  aa  an  operaHioe  lawyer,"  p.  227. 

(«)  Ftofn  certain  shrewd  oonmients  (p.  89,  note),  upon  the  myitflriooa  miport  of  onr 
tiile>page,  and  other  indications,  we  are  not  quite  asmired^  that  Mr.  Park  is  not  hen 
ipqring  OS  what  be  iomewhera  calls  a  ^  eompuUcd  and  eomUmptuout  retpecU^ 
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"  A  question,  upon  which,  tnverting  the  ordinary  course  of  human 
affAUum,  the  competition  of  the  present  day  really  appears  to  be,  who 
shall  display  the  greatest  amount  of  ignorance  or  superjtdalness,"  p,  119- 

(From  this  observation,  Mr.  Park,  in  a  note,  excepts  Mr. 
Cooper  and  Dr.  Reddie. — We  wish  them  joy.) 

**  I  cannot  look  into  the  writings  of  such  men  as  Mr.  Bentham  and 
Mr.  Mill^  without  seeing  that  —  they  are,  in  reference  to  a  oountiy 
like  the  present,  talking  upon  a  stAfect  which  they  do  not  under* 
stand."  p.  229. 

2.  The  common  law  is  —  we  dare  not  trust  ourselves  with  the 
description. 

"  The  common  law  of  England,  by  a  theory  of  its  own,  concludes 
eveiy  new  comhination  to  be  under  the  influence  of  some  one  or  more 
pre-established  principles  or  rules  of  adjudication,  and  to  he  capable  ^ 
being  driven  or  hunted  home  to  those  prtTiciples  by  dialectic  force,"  p.  25* 

''The  common  law  may  be  stated  to  be  a  system  for  substituting 
argumentative  corollary,  or  inference,  for  arbitrary  and  pre-concerlea 
rule."  p.  21. 

"  The  law has  grown   up  into  a  dialectic  system,  boundless 

in  the  extent  and  variety  of  its  propositions  and  reasoninss>|  and,  as  a 
whole,  infinitely  beyond  the  grasp  of  any  one  human  mind;  but  still 
preserving  its  original  characteristic,  that  every  part  of  that  whole  Jits 
in  to  some  number  of  other  parts,  like  the  pieces  of  a  child^s  puzzle-map'* 
p.  25. 

"It  is  morally  impossible  for  the  memory  of  any  human  being  to 
grasi>  any  available  proportion  of  the  whole  of  the  rules  of  law,  for 
the  purpose  of  professional  guidance,  except  through  the  instrumentality 
of  their  dialectic  development,**  p.  2?. 

"  But  the  whole  practical  value  of  this  system  depends  upon  the  reli- 
ance which  the  profession,  as  a  body,  can  place  upon  the  adherence  of 
the  judges  to  sound  dialectic  conclusion,  and  their  determined  preserva- 
tion of  the  law  as  a  system  of  governing  analogies  and  dependencies, 
coherence  and  consistency"  p.  28. 

"  The  law  is  a  system  of  principles,  of  analogies,  of  reasonings,  of  de- 
pendencies." p.  57. 

''  The  plan  of  the  English  redactionists  would  strip  the  law  of  all  its 
historic  and  dialectic  development,"  (p.  1 66)— of  its  systematic  coherency 

and  dialectic  deduceableness ;" would  make  *'  the  dialectic  power 

of  the  practitioners  over  it  drop  out  of  their  hands."  p.  203. 

3.  Notwithstanding,  however,  that  the  law  is  a  dialectic  eyatemy 
fitting  like  the  pieces  of  a  child'^s  puzzle-map; — that  it  is  a 
syatem  for  substituting  argumentative  corollary ^  or  inference  ; 
that  it  is  a  system  of  governing  analogies  and  of  dependencies^ 
coherence  and  consistency  ; — that  it  is  a  system  of  principlesy 
analogies^  of  reasfmings^  of  dependejicies  ;-fihtLt  it  possesses 
dialectic  decelopmenty  systematic  coherency^  and  dialectic  de- 
duceableness ; — that  its  practitioners  are  armed  with  dialectio 
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patoer  ;•— that  its  judges  adhere  to  soimd  dialectic  conclusumy  and 
that  it  has  dialectic  force  itself,  as  a  whipper-in»  to  drive  or  hunt 
all  n6w  combinations  home ; — Mr.  Park  has  his  qualms  and  mis- 
givings, and  in  a  fitof  fearfully  uncomfortable  apprehension,  he  ex- 
claims, <<  I  feel  overwhelmed,  when  I  consider  what  must  be  the  un- 
certainty of  law  under  a  condition,  in  which  a  solemn  decision  is 
no  binding  authority  beyond  the  reasoning  upon  which  it  is 
founded.'^  p.  133.  It  must  be  acknowledged  tnat  in  not  tiring 
out  dialectic  force  J  he  has  exercised  a  most  conmiendable  discretion, 
as,  in  one  of  the  authorities  quoted  by  him  (p.  40),  Lord  Mansfield 
says ;  <^  Were  any  man  to  go  bacK  to  argue  at  large  upon  the 
system  of  law  that  has  been  built  upon  the  Statute  <fe  Donisj  he 
cud  not  know  that  it  could  be  maintained  upon  arguments ;  and 
were  any  man  to  go  back  and  argue  upon  the  general  reasoning 
and  system  of  law  upon  the  Statute  of  Uses,  he  did  not  kruno 
they  could  be  supported  upon  general  reasoning.^ 

4.  Mr.  Park  is  struck  with  the  extreme  wisdom  of  ^^  a  rigid 
adherence  <rf^  the  judges  to  recorded  decisons  ;^  he  finds  ^<  the 
sense  of  the  community  to  be,  that  the  law  should  be  a  fixed  and 
foreknown  rule  of  action ;  a  result,  which  can  in  the  general 
career  of  jurisprudence  only  be  achieved  by  a  firm  and  unshaken 
adherence  to  promulgated  decision  C  (p*  45) — ^and  he  quotes  a 
host  of  authorities  in  support  of  his  views,  and,  upon  the  strength 
of  these,  charges  certain  persons  with  half-information,  and  mp- 
pancy. 

5.  Mr.  Park,  discovers,  however,  that  this  quality  of  fixedness 
is  an  illusion  of  liie  mind^s  eye ;  ^^  that  the  law  is  from  its  very 
nature  uncertain  and  fluctuatmg,  while  to  vulgar  eyes  it  appears 
fixed  and  stationary  i"  (t)  that  ^^  its  stcUionariness  is,  in  reality, 
like  the  apparent  motionless  of  the  hour  hand  of  a  watch  ;'*^ 
(p.  160) — ^that  there  is  "an  intrinsic  quality  of  judicial  nuU- 
leabUity  under  an  uncodified  law  T  (p.  156.)  ("Call  it  by  its  right 
name,  Mrs.  Shandy,  and  you  may  look  tmrough  the  kev-hole  as 
long  as  you  please.  Call  it  by  its  right  name,  you  "  etnical  phi- 
losophist,^  (u)  and  you  may  praise  the  law'^s  imcertainty  as  long 
as  you  please.) 

'*  This  result  in  the  long  run  is  unavoidable^  the  maUeabUiiy  being 
given;  the  stifiest  material  gradually  yields  to  continual  concussion/' — 
*'  The  quality  of  Judicial  malleabtlity  is  incompatible  with  the  very 
existence  of  a  code. '  p.  155. 

**  It  is  partly  owing  to  the  perception  of  the  quality  of  tnaUeabiUiy 
above  considered."  p.  l6l* 


(I)  Quoted  from  Du  Poncemu's  **  DittertaiUm^  ^" 

(ji)  «« Mragra  my  pMt  prejudiees,  h  an  ethkalphUascf^iH.**  p.  227* 
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This  is  the  judicial  hammering  to  which  we  had  occaaon  to 
allude  in  the  former  part  of  our  paper. 

6.  Mr.  Park  had  no  objection  to  ^^  the  existence  of  a  code  on 
the  initial  establishment  of  a  new  settlement^  (p.  90.^  *^  To 
persons  thus  circumstanced,^  he  remarks,  ^^  a  code  is  tne  char- 
ter of  private  life.  It  is  that  which  forms  the  mental  fort^ 
cation  round  the  empire  of  individucUity^  (p.  91.)  Mr.  Park, 
we  must  observe,  informs  us  in  his  preface,  that  **  for  mere  author- 
ship, he  feels  too  much  contempt  to  spare  on  it  a  thought,  beyond 
the  desire  to  convey  to  the  mind  of  his  reader,  as  nearly  as  possi- 
ble, the  same  idea  as  is  passing  through  his  own.^  Now,  if  he 
would  be  but  so  obliging,  on  the  present  occasion,  as  to  convey  to 
our  minds,  as  nearly  as  possible^  the  idea  that  was  passing 
through  his  own,  when  he  wrote  the  words — ^^  forms  the  mentid 
fortification  round  the  empire  of  individuality^ — ^we  should  remain 
ever  his  debtors.  There  must  be  somethii4;  exceedingly  magni- 
ficent in  the  thing !  The  danger,  no  doubt,  would  be,  that  all 
the  world  would  set  about  codifying  for  initial  establishments ; 
for  who  could  resist  the  thought  of  forming  a  mental  fortification 
round  the  empire  of  individuaiity  f 

7.  The  advantages  of  codification,  even  in  an  \m4nitial  state 
of  society,  are  depicted  by  Mr.  Park,  in  the  following  strain  of 
unaffected  simplicity:— 

**  The  dull  embers  of  a  technical  science^  receiving  upon  them  the 
undvous  stream  rf  human  intellect j  vtvacitjf,  and  contentum,  blase  up  into 
a  flame  which  arrests  the  attention  of  every  spectator^  from  its  contrast 

to  the  dull  twilight  which  had  preceded. The  monopoHsers  of 

conventional  reputation^  and  conventional  importance^  are  cast  into  the 
shade^  as  they  always  wt]1  be  in  such  a  passing  transition  of  the  elements 
of  the  worlds s  structures,  by  unaccredited  genius  and  unknown  talent." 
p.  121. 

Mr.  Bentham!  Mr.  Bentham  ! — ^What  have  you  to  answer  for, 
in  thus  endeavouring  to  bring  about  passing  transitions  of  the 
elements  of  the  toorUTs  structures  f 

8.  Mr.  Fark  declares,  that  in  this  country  we  have  ^*  the  most 
attenuated  jurisprudence  in  the  whole  world  C*  (P-  185)^**  a 
system  of  jurisprudence  infinitely  attenuated  ;^  (p.  19S)—tk  fiict 
which  will  be  readily  vouched  for  by  all  who  have  contemplatisd 
the  attenuated  form  of  a  ^^  Rolle  s  Abridgment.'"  As  to  the 
expressions,  ^<  an  krfant  state  in  which  civu  rights  are  not  yet 

^nely  attenuated  ;^  (p.  95^ — *^  a  country  so  lone  established  in 
attenuated  enjoyment  ab  England  ;^  (p.  115.)  and  ^<  the.  attenu- 
ated  condition  of  property  and  rights  in  t^  country  (^  (pref.  p.  22.) 
we  presume  they  convey  a  satire  upon  civilization  ^nerallj,  and 
the  national  debt,  and  national  abuses  of  England,  m  particular. 
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9-  Mr.  Park  adds  an  important  chapter  to  the  hktoiy  of  what 
Bentham  denominates  the  opini<m-4rade\ 

''HaTing  requested  Mr.  Preston  to  furnish  me  with  an  avera^ 
statement  of  the  number  of  cases,  long  and  short,  he  oonodves  himself  to 
have  answered,  per  week,  in  full  practice,  he  has  enabled  me,  by  an 
examination  of  his  opinion-books,  at  different  periods  of  five  yeanT 
distance,  to  satisfy  myself  that,  (including  abstracts,  which  it  would  be 
diffictdt  to  distinguish  in  a  cursory  examination,)  the  averaee  exceeds 
thirty.  The  written  opinions  given  by  him  durinff  thirty-three  yean^ 
practice,  including  those  on  titles,  cofistituie  on  hundred  and  iweniy-Jbur 
volumes  quarto  {MS.)  of  about  four  hundred  and  Jiflv  pages  each  on  an 
average.  Here,  then,  is  a  statistical  proof,  from  inmyidiud  practice,  of 
the  immense  amount  of  the  silent  operation  of  the  lam  in  tins  country* 
Taking  the  cases  alone  at  forty  thousand  for  the  thirtif -three  years,  here 
are  at  least  thirty-eight  thousand  cases  interested  in  their  course 
towards  judicial  liti^tion  by  a  sinele  individual.  And  yet,  let  t^  be 
recollected,  that  in  this  country,  in  which  the  bar  is  not  accessible  to  the 
public,  ks  in  France,  and  elsewhere,  no  case  comes  before  counsd^  unleu 
it  be  too  difficuU  to  be  resolved  by  the  lawyer  in  thtjirst  degree,  namely, 
the  solicitor.''  p.  195. 

10.  Mr.  Park  admits  th'at  ^^  the  law  has  arriyed  at  a  l>ulk 
intinitely  beyond  the  containing  powers  individuailyj  of  these 
who  are  to  apply  it  ;^  (p.  50.) — ^^  that,  in  fact,  the  law  becomes 
by  constant  accretion,  too  vast  to  be  grasped  even  by  the  judges 
themselves  ^  (p-  208.) — ^'  that  it  is  right  to  expose  the  whole 
system  of  English  property-law,  title  by  title,  to  an  honest  un- 
prejudiced examination ;  and  that  there  are  some  portions  of  it 
which  require  re-considering  upon  first  principles^  and  need  to 
be  wholly  re-modelled  ^  (p-  209.) — -^^  that  the  rules  of  law  are 
not  knoiwn^  are  too  many  to  be  Icnown^  and  the  human  powers 
too  limited  to  deal  with  the  materials ;— that  there  is  a  want  of 
homogeneity  between  the  agency  and  the  agents  ;— -that  the  lawa 
have  arrived  at  a  bulk  and  an  infinitude,  that  requires  a  different 
order  of  beings  from  men  to  administer  and  apply  themi^ 
(p.  228.) — "  that  law  has  become  to  its  professors  what  the  law  rf 
Moses,  under  the  multitude  of  its  glosses,  was  to  the  Israelites ; 
*a  burden  which  neither  they  nor  their  fatliers  were  able  to 
6e/ir;'"(pref.  p.  22.) 

11.  Mr.  ParVs  Contre-Projetj  which  modestly  peeps  forth 
in  the  205th  page — ^having  much  the  disconsolate  appearance  of 
Falstaff's  "  one  poor  pennyworth  of  sugar-candy  to  make  him  long^ 
winded^— consists  of  a  recommendation  to  ^*  substitute  the  law 
which  now  governs  equitable  estates  for  the  law  which  now 
governs  legal  estates.'"  Some  persons  will,  perhaps,  itink  that 
this  is  travelling  through  a  swamp,  to  avoid  a  quagmire. 


Wriiten  and  Unwritten  Law.  [Jan. 

12.  Mr.  Park  avows  himself  a  convert  to  Registration.  As  it 
is  always  a  delightful  occupation  to  trace  the  process  by  which 
conviction  is  produced  in  extraordinary  minds,  we  will  give  his 
own  ^account  of  the  matter.  It  appears  that»  in  happy  hour,  he 
opened  the  first  livraison  of  the  9tn  volume  of  the  "  Themis^  ou 
BMiotheque  du  Juriaconaulte^^  (we  supply  this  fact  ourselves,) 
in  which  he  found  an  Exposi  des  Motifs  du  Prqjet  de  Loij  present- 
ed in  1827  to  the  Representative  Council  of  Geneva.  It  required 
no  more  than  the  two  first  sentences  of  this  electrifying  document 
to  settle  the  point 

"  One  passage  alone/'  he  remarks,  ''  is  of  the  highest  importance  to 
those  who  are  vet  honestly  endeavouring  to  arrive  at  mental  convictioii 
on  the  general  question  a£  registration.  It  has,  I  confess,  had  great  in 
fluence  on  my  own  mind,  and  has  brought  me  to  doubt  whether  the  exist- 
^^  prejudices  against  registration  in  this  country  are  not  mainly  owing 
to  our  not  yet  understanding  the  system.  '  Ce  ne  sera  pas,*  (says  the 
Exposi,)  'apres  avoir  joui  des  avantages  de  la  publicity,  qu'aucun 
peuple  moderne  reviendni  a  un  ordre  de  choses  qui  permet  au  d^biteur 
de  dissimuler  sa  vraie  position,  et  les  chaiges  dont  il  a  d^k  gr§v6  le 
gage  qu'il  ofire  comme  surety  de  ses  obligations.  Si  dans  les  sciences  et 
dans  Tadministration  on  cherche  avant  tout  la  precision,  a  plus  forte 
raison  I'exige-t-on  aussi,  quand  il  s'agit  d'^valuer  le  degrd  de  oonfianoe, 
que  merite  celui,  a  qui  on  va  remettre  sa  fortune.' "  p.  209. 

It  has  been  contended  by  able  divines,  that  the  gift  of  tongues 
was  conferred  upon  the  Apostles,  not  that  they  might  address  every 
man  in  his  own  language ;  but  that  the  Roman  might  be  converted 
by  means  of  Arabic,  and  the  Egyptian  through  the  instrumentality 
of  the  language  of  Cappadocia — such  is  the  persuasive  force  of 
strange  tongues.  And  it  is  evident,  on  the  present  occasion,  that 
the  passage  quoted  by  Mr.  Park,  were  it  in  tne  English  language, 
would  run  considerable  risk  of  being  mistaken  for  one  of  those 
convenient  generaUties,  which,  like  ^<  talking  weather  ^  in  conver- 
fiation,  serve  the  purpose  of  an  exordium  in  writing.  We  recollect 
a  worthy  person,  who,  although  he  had  often  heard  the  proposition, 
— ^he  is  a  wise  child  who  knows  his  own  father, — ^was  never 
fitmck  by  its  surpassing  truth  and  sapience,  until,  learning  Greek  in 
his  old  age,  like  a  second  Cato,  he  happened  to  meet  with  the  line 
in  Homer— 

—  ov  yof  7r«  Tij  Eov  yowv  euros  grtyw 

at  once  the  conviction  flashed  upon  his  mind,  that  all  mankind 
were  bastards. 

13.  Mr.  Park  announces  himself  **  as  an  incorrigible  tinkerer 
in  eviery  species  of  literature  under  the  sun.*^  p.  81.  (note)  Of  his 
tinkering  propensities  we  have  abundant  evidence  in  the  woric 
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before  us.  Tlie  diief  material  with  which  he  mends  hia  kettle  is 
the  French  **  Themi»7*  This  work  he  very  kindly  recommends 
to  his  readers.  We  heartily  join  in  the  recommendation,  begj^plig 
permission  to  add,  that  there  is  another  work,  almost  as  htde 
Known,  written  by  one  Fenelon,  sometime  archbishop  of  Cambray, 
entitled  '^  Telemaque^  which  is  likewise  well  wordi  their  attention. 
No  small  portion  of  tinkering  stuff  has  also  been  fiimished  by 
Dupin'^s  (jamus  {Lettres  awr  la  profeasum  d*Jvocaty  et  Biblt- 
otheque  choisie)*  From  this  work,  equally  scarce  with  die  afore- 
said **  Themis''  and  *^  Telemaque/'  Mr.  Park  has  copied, 
verbaHm^  the  last  thirty  pages  of  his  ^^CorUre  Projet^  being 
nearly  an  eighth  of  the  whole  performance — a  notable  tinker^ 
iag  joh ! 

Mr.  Park,  feeling,  as  we  have  seen,  ^^  too  much  contemj^t  for 
mere  authorship,  to  spare  on  it  a  thought,^  our  readers  will  be 
the  more  thanJdPul  for  the  two  followmg  effusions—the  one  of 
patriotic  indignation,  the  other  of  tears. 

*'  But  there  are  other  questions  that  I  will  venture  to  ask,  not  only 
Mr.  Humphreys^  but  every  person  who  may  lead  these  pages.  I  ad^ 
them  what  minister  of  state  should  be  found  to  brave  tiie  indignant 
papulation  of  the  British  empire^  when  they  should  find  the  till  then 
unappreciated  security  and  d^nition  tf  the  moH  attenuated  juriipru* 
deuce  in  the  whole  nwrld  exchanged  for  the  obscure  relations,  the 
unsolved  doubts,  the  twenty  years'  embarrassment  and  uncertain^,  of 
a  new  and  untried  system  ?  What  minister  should  be  found  to  face  a 
British  parliament,  in  which  the  landed  aristocracy  should  find  the 
market  price  of  their  estates  reduced  one  half  by  the  unoognoicibleneee 
of  titles,  and  the  reduction  of  purchasers  to  the  gamblers  in  risks?  I 
ask  how  the  resources  of  the  country,  and  the  operations  of  th£  stated 
could  be  administered  and  carried  om  in  such  a  condition  of  things ;  and 
how  any  British  minister  could  answer  it  to  his  sovereign  that  he  had 
risked  the  country  and  the  throne  upon  the  revoUaionary  processes  which 
must  ensue  the  failure  of  those  resources,  and  the  cessation  of  those 
operations  9  I  ask  further,*  how  any  man  who  has  a  human  feeling  for 
personal  suflTering,  and  embarrassment,  and  amdety,  and  uncertainty, 
such  as  would  be  inflicted  by  an  extensive  deraneement  of  .the  law 
upon  all  tiiose  who  (as  it  has  been  forcibly  expressed)  should  have  the 
misery  to  be  connected  with  property,  can  hesitate  to  choose  between  a 
remedy  which,  though  gradual  and  partial,  should  avmd  all  those  eonp 
sequences,  and  one  which  should  set  thousands  upon  uttering  "  curses^ 
not  only  "  deep  "  hut  ''  kud"  upon  the  cold-blooded  theorists  who  had 
h^  the  authors  of  their  wrongs/'-^^ip.  184,  5. 

''  In  sober  trutii,  we  all  feel  towards  the  laws  ahd  institutions  of  our 
country,  while  contemplating  their  abuses  and  defects,  as  we  feel  to- 
wards our  nearest  connexions,  while  witnessing  the  outbreakings  of  theit 
passions,  or  their  other  more  prominent  failings.  We  are  indignant  and 
exasperated,  and  we  loathe  them,  and  wiw  ourselves  severed  from 
them.    '  CoiTupt  are  the^,  and  become  altogether  abominable,*  we  say 
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in  our  hearts,  as  the  fool  said  in  his  of  old  time;  and  we  even  wish 
them  departed  in  our  moments  of  highest  diwust.  And  some  day  that 
wish  which  we  never  uttered  becomes  fearfuUy  accomplished^  and  they 
do,  indeed,  go  to  their  long  homes,  and  we  the  mourners  go  about  the 
streets :  and  then  our  powers  of  perception  become  wondeiwlj  oilarged, 
and  we  be^  to  have  a  penetrating  insight  into  all  their  virtues;  and 
their  comfSrtabUness,  and  even  necessartness  to  us ;  and  how  behooveful 
their  quiet  charities  and  courtesies  of  life,  and  their  very  accustomed-' 
nest  and  familiarity  to  us  was.  And  then,  too,  we  begin  to  have 
misgivings  in  our  minds  whether  we  cherished  and  respected  them  as 
we  should  have  done  for  those  qualities ;  and  we  wish  we  could  recsJl 
them,  even  with  all  their  faults ;  if,  indeed,  we  have  not  somehow  or 
other  mainly  lost  the  perception  of  their  having  had  faults.  Some  such 
feelings,  I  am  firmly  convinced,  after  long  and  daily  contemplation  o/* 
the  tiructure  ofiocial  existence,  we  should  all  eiqperience,  if  the  event  did 
arrive  which  is  desired  by  sotne,  the  dissolution  of  our  ft^«tri"g  system 
of  jurisprudence." — pp.  200,  201 . 

Of  a  yerit^y  most  amiable  of  95  per  cent »  opinumiets!  (v)  we 
sympathize  with  thee,  and  deplore  in  bitterness  and  anguish,  in 
aackcloth  and  ashes,  the  parricidal  act  which  robbed  us  otappecUe 
of  felony.  True  it  is,  that  when,  in  Abraham  Thomton'^s  case, 
those  intellectual  gladiators^  (w)  Sir  Nicholas  (then  Mr.)  Tindal 
and  Mr.  Chitty,  were  fencing  with  their  rusty  black-letter  imple- 
ments, we  were  indignant  and  exasperated,  and  we  loadied  them, 
and  wished  ourselves  one  hundred  miles  oiF;  and  we  said  in  our 
hearts,  ^*  they  are  become  altogether  abominable ;  ^  and,  in  the 
moments  of  our  highest  disgust,  we  even  wished  them  deputed  ;— 
and  so  did  the  jud^s.  And  it  came  to  pass  that  our  wish  became 
fearfully  accomplished,  and  trial  by  battle  did,  indeed,  to  to  its 
long  liome,  even  into  the  bosom  of  Grimgribber;  and  we  the 
mourners  went  about  TothUl^lelds.  (ai)  And  then  our  powers  of 
perception  became  wonderfuUv  enlarged,  and  we  began  to  have  a 

Eenetratinff  insight  into  all  the  virtues  of  that  mysterious  com- 
ination  of  letters  *^  c-r-a-v-e-n,'^  which  was  wont  to  convert  h<me8t 
men  and  true  into  knaves;  and  the  comfortableness,  and  even 
necessariness  of  the  judges  sitting  in  their  scarlet  robes  sttb  diOy 
from  sun-rittng  till  the  stars  appeared ;  and  how  behoovefiil  to  ue 
were  the  quiet  thwackings  with  staves  of  an  ell  long,  and  to  the 
combatants  the  four-cornered  leather  targets,  with  the  oaths 
against  sorcery  and  enchantment ;  and  we  smote  upon  our  breasts, 
and  cried  with  a  loud  voice — *^  Alack !  and  aweUaday !  ^ 

(v)  *^  Consideriiig  myidf  unquettiowibly  safe  in  the  ntfo  of  about  S6  per  oeac  oi 
the  advice  I  giTe  tt>  my  dientB.*'— Gontre-Pioj^t,  p.  133. 

^ir)  ^'  In  point  of  fact,  he  (the  judge)  is  deciding  between  oootending  inteUectiMl 
gladiatcn,  modi  of  the  two  haa  pnnred  his  thesis.'* — Ibid.  p.  S3. 

(i)  Campo  T§(iUerul,  the  scene  of  the  last  trial  by  battel,  in  the  Court  of  GoounoB 
Pleaa.    See  «p«Im.  Glesa.  UHk 
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Aet.  II.— administration  of  justice  in  the 

EAST  INDIES. 

On  the  Administration  of  Justice  in  the  British  Colonies  in  the 
East  Indies.     By  John  MUler,  Esq.  of  Lincoln's  Inn.     1828. 

"  To  reason  calmly  about  an  event  that  is  inevitable,  will 
neither  cause  it  to  happen  more  quickly,  nor  make  it  more  detrimen- 
tal when  it  happens.  That  ninety  millions  of  Indians  should 
permanently  submit  to  five  thousand  Europeans,  deriving  their 
support  from  a  country  so  many  thousamf  miles  distant,  is  an  idle 
expectation.  It  cannot  be  realized  without  a  combination  and 
continuance  of  circumstances,  of  which  no  example  occurs  in  past 
history,  nor  is  likely  to  be  furnished  by  the  future.  ♦  ♦  ♦  The 
most  effectual  course  that  can  be  taken  to  avert  such  a  calamity 
(or  to  mitigate  its  severity  when  it  does  occur),  is  to  adopt  all 
practicable  means,  to  elevate  the  character  and  enlarge  the  ac- 
quirements of  the  civil  and  military  officers  to  whom  the  executive 
government  of  our  colonies  is  entrusted ;  and,  without  hesitation 
or  reserve,  to  enjoin  them  to  forward  all  measures  which,  upon 
mature  deliberation,  appear  calculated  to  advance  the  welfare  of 
the  inhabitants  of  India  in  their  individual,  social,  and  political 
capacities^  This  is  the  province  in  which  our  countrymen  are 
peculiarly  calculated  to  excel.  Other  nations  have  rivalled  us  in 
the  perseverance  with  which  they  have  explored  the  depths  of 
science,  and  the  ardour  with  which  they  have  pursued  the  career 
ofmilitary  glory ;  but  we  stand  alone  for  the  number,  grandeur, 
and  disinterestedness  of  the  plans  which  we  have  devised  for  the 
moral  and  intellectual  improvement  of  the  species ;  and  it  is  to 
this  that  England  is  indebted  for  the  ascendancy  she  now  exercises 
over  the  minds  of  mankind.'" 

Pleasing  as  this  concluding  compliment  may  be  to  our  national 
vanity;  true  as  it  may  be  as  respecting  very  many  of  our  insti- 
tutions ;  and  sound,  temperate,  and  philosophical  as  are  the  com- 
ments which  precede  it;  we  doubt*  most  essentially  whether  the 
doctrines  of  Mr.  Miller  will  find  favour  with  the  Court  of  Direc- 
tors. Many  months  have  not  elapsed  since  the  bare  supposition, 
that  the  charter  might  not  be  renewed,  threw  the  Oriental  govern- 
ment into  a  paroxysm  of  rage ;  and  a  judge,  Mr.  Courtcnay 
Smith,  was  actually  dismissed  for  having  dared  to  use  it  in  a 
judicial  argument  I  How,  then,  will  the  Imperial  Lords  of  the 
East  endure  the  idea  of  utter  dissolution,  the  probable  ascend- 
ancy of  the  despised  half-rcasts,  or  the  yet  more  terrible  phantom 
of  unlicensed  Britons  treading  their  sacred  territories!  They 
will  receive  it,  we  suspect,  as  the  shattered  rake  hears  the  warning 
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tf  the  phynciali,  ftdvising  him  to  put  his  affairs  in  order,  and  the 
piiesf  8  exhortation  to  repent  him  of  the  evil  of  his  ways.  Per"- 
haps  they  may  endeavour  to  make  a  kte  amends  for  a  longsjrstem 
tyf  misrule;  perhaps,  in  the  confidence  generated  by  long  unpu- 
nity,  they  mav  fait,  cursing  the  instruments  of  retnbution.  We 
will  however  nope  the  best,  and  though  coiporations  are  defined  to 
have  no  conscience,  and  are  always  behind-hand  in  the  sode  cS 
social  improvements,  we  may  expect  that  the  spirit  of  philosophi- 
cal enauiry,  which  is  pervading  all  ranks,  will  reach  the  directors 
indiviauaUy,  and  ultimately  influence  the  body  of  which  they  are 
•he  constituents. 

The  time  is  undoubtedly  favourable :  anticipations  of  1833 
must  already  have  filled  the  Company  with  alann ;  they  cannot 
again  buy  tems  of  renewal ;  theretbre,  their  best  tactic  will  be,  to 
consider  oy  What  course  of  improvement  they  may  reconcile  the 
nation  to- a  continuance  of  their  monopoly ;  and  now  they  shall 
demonstrate,  that  less  evil  will  be  suffered  in  the  end  by  their 

Evemment,  than  by  throwing  the  enormous  patronage  of  our 
dian  empire  into  tne  hapds  en  the  ministers  of  the  Crown  and  of 
the  aristocracy  of  the  three  kingdoms. 

We  suspect  that  a  formation  of  judicial  establishments,  on  a 
firm  and  independent  basb,  would  do  much ;  our  countrymen  are 
fond  of  lauding  their  laws,  and  few  will  believe  that  a  people  can  be 
miserable  white  the  court9  of  justice  are  open  to  them :  it  is  not 
our  present  purpose  to  dissipate  the  illusion.  If  India  has  good 
tribunals,  wnich  infers  independence  in  the  judge,  fearlessness  in 
the  advocate,  confidence  in  the  suitor ;  and,  above  all,  the  publicity 
of  a  firee  press,* — as  necessary  to  the  moral,  as  ventilation  to  the 
architectural  construction  of  a  court,— -other  things  will  follow,  as 
necessary  results,  which  wiU  amply  compensate  the  expense  of 
revenue,  and  the  sacrifice  of  power,  whicn  are  essential  to  their 
constitution. 

This  has  not  yet  been  fully  effected  in  any  of  our  colonies ;  in 
every  one,  the  judicial  is  held  inferior  ana  subservient  to  the 
military  dbaracter ;  (a)  in  every  one,  the  proceedings  and  sentences 


(0)  The  late  eue  of  -^-^—  t.  Lumlej,  in  which  thepbintiffreooTered  adumniid 
poundi  damages,  admiiably  illttstntee  the  oolonial  system  of  judicatuie.  The  inhabi- 
tants of  die  parish  of  St.  Oeotge*s,  Bennuda,  were  formerly  in  the  quiet  posscssinn  of 
a  paxiih  dinrch :  it  pleased  his  EzoeUency,  the  GoTemor,  to  send  the  military  there 
instead  of  aHmdmg  divine  serrioe  as  theretofore  in  the  barracks ;  the  dTil  portioo  of  the 

their  minds,  and  to  their  fodings,  the 
th^  noise  and  pressure  of 
90°:  they  remonstrated ; 
h»  ExcelleiiCT,  ci  eouise,  persevered ;  it  would  have  been  contrary  to  all  precedent, 
mditary  or  oolonial,  to  have  yielded  to  the  caprices  of  mere  dvflians.  The  inhabitanti 
bad  but  one  remedy :  they  petitioned  the  Kin^ ;  and,  as  th^  deemed  the  due  appiouri». 
tion  of  chtttdi.dttings'  a  matter  of  ecclesiastical  oonoem,  they  ocdered  the  costs  or  the 


tnstrsfl  01  anwMimg  oivme  service  as  meiecorore  m  ue  oarracKS 
congregation  objected  to  this  arrangement:  in  their  minds,  ai 
pomp  and  drcamstaneeof  militarr  parade  did  not  compensate  1 
this  influx ;  evoy  breath  teDs,  when  the  diermometer  is  at  ] 
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of  the  courts  are  liable  to  despotic  interruption,  and  the  civil 
functionary,  who  dares  to  assert  the  supremacy  of  the  law,  is  first 
di!5ini-^ed  from  his  employraeut,  and  then  referred  for  redress  to  a 
trilumal  of  appeal,  composed  of,  or  influenced  by,  the  patrons  of 
his  oppressor.  We  will  not  now  name  examples :  from  Upper 
Canada  to  Penang,  from  Bombay  to  Demerara,  enough  will  occur 
to  every  reader;  but  we  must  insist  upon  the  point;  because, 
without  this  attribute  of  independence,  we  deem  every  additional 
court,  an  additional  nuisance — we  hate  despotism  in  every  form, 
but  we  hate  most  the  despotism  which  stalks  to  its  object  under 
the  mask  of  justice. 

Supposing  it  possible,  then,  that  the  Company  might  be  pre- 
vailea  upon  to  part  with  their  prerogative  of  dismissing  judges, 
and  transporting  journalists,  mero  motu ;   we  will  pa^s  to  an 


petition  to  be  dsfnyed  out  of  the  church-rates.  It  it  at  all  timet  iliiiplfairing  to  c 
military  commander  to  hear  it  even  whispered  that  there  is  on  earth  a  power  superior  to 
his  own ;  the  rights  of  address,  petition,  and  remonstrance,  form  no  part  of  the  ^'  Act  for 
the  puniriiment  of  mutiny  and  desertion,**  nor  of  the  **  articles  foi  the  better  goTemment 
of  his  Majesty's  forces,"  we  must  therefore  deal  very  leniently  in  judgment  on  a  soldier, 
whose  notions  of  codification  extend  no  farther  than  to  those  oomprehensiTe  edicts,  **  and 
the  custom  of  war  in  the  like  cases.**  We  will  only  suggest  to  the  sons  of  the  sword^ 
that  diey  ought  very  specially  to  distrust  their  own  discretion,  whenever  Uie  matter  in 
question  tpjiches  their  own  persons,  pride,  or  prejudice;  this  is  difficult,  and  the  more  so 
when  in  the  same  penon  are  combined  the  dignities  of  General,  Ooremor,  Chancdlor, 
and  Bishop ;  that  so  noble  a  combination  of  attributes  should  be  insuliad  by  an  appeal 
to  any  terrestrial  power  is  highly  provoking ;  and  it  appears  that  Sir  '\^illiam  Lumley*s 
equanimity  was  not  proof  against  so  flagrant  an  outrage.  All  the  Bishop  rose  within  him. 
The  Right  Rev.  the  Ordinary  repaired  to  the  yestry,  girded,  like  the  Bishop  of  Durham, 
with  a  sword ;  but  not  in  the  sombre  vestments  of  the  episcopal  order.  The  church- 
warden is  cited  to  appear  instanter  i  the  process  is  served  by  a  constable,  and  backed  by 
a  file  of  infantrr,  another  branch  of  the  same  compulsory  jurisdiction  guarding  the  door 
of  the  vestry.  The  churchwarden,  who  was  an  auctioneer,  happened  to  be  en^iged  in  « 
sale,  and  having  perchance  read  in  that  rare  book,  the  Commentaries  on  the  Laws  of 
England,  by  Sir  William  Blackstonc,  that  **  our  sturdy  ancestors  held  it  beneath  the 
condition  of  a  fteeman  to  be  obliged  to  appear,  or  to  do  any  other  act,  at  the  precise 
time  appointed  or  required,**  mought  himself  exceedingly  moderate  in  taking  two 
hours,  mstead  of  the  quarto  die  pott^  for  his  obedience  to  the  citation  of  the  Ecclesiaa* 
tical  Conrt-martiaL  Not  so  the  Lieutenant  General.  As  Chancellor,  he  had,  no  doubt, 
stadicd  the  famous  text-book,  but  he  no  where  found  it  laid  down  that  the  laws  and 
privileges  of  freemen  extended  to  the  Islands  of  Bermuda.  The  refractory  cfauidiwarden 
IS  taken  fimn  his  pulpit  to  the  presence  of  his  spiritual  judge,  and  thence  committed  to 
the  common  gaol  for  not  jpassing  his  accounts  according  to  Uie  pleasura  of  his  superior. 

His  colleague  shared  his  fate,  and  hence  arose  another  curious  clashing  of  jurisdiction. 
Mr.  Tin  brouffht  an  action  against  the  constable,  and  recovered  a  verdict  for  five 
hundred  pounds,  upon  which  the  Lord  Chancellor^  Lieutenant-General  Sir  William 
Loxnley,  &c.  Ac.  Su.  issued  an  injunction  to  stay  proceedings  on  the  judgment ;  the 
constable  died  before  the  injunction  could  be  dissolvoi  by  appeal  to  the  King  in  Council, 
and  so  theplaintiflris  hitherto  without  remedy. 

In  an  this  we  object  nothing  to  the  General ;  he  is  no  doubt  an  excellent  officer,  though 
be  may  have  neither  the  meekness  which  becomes  a  bishop,  nor  the  discretion  which  is 
raqniaite  in  a  chancdlor:  the  fiuilt  is  with  the  system  wfaica  places  men,  of  all  others,  by 
education  and  habit  most  inoompetcnt,  in  ritnatioiis  for  which  not  one  in  fifty  has  the 
sUghtert  qualifiratkm. 
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examination  of  the  pamphlet  in  which  the  necessity  of  new  tribu- 
nals and  a  new  code  of  laws  is  very  ably  demonstrated. 

''  The  difficulty  of  East  India  subjects  is  known  only  to  those  by  whom 
they  have  been  handled.  The  Company  has  published  vast  and  undi- 
gested masses  of  records  and  historical  documents  connected  with  their 
possessions^  but  scarcely  a  single  syllable  respecting  what  is  perhaps  of 
still  greater  moment— the  means  by  which  their  executive  government 
is  conducted.  Their  servants  are  chiefly  employed  as  political  agents, 
judges,  soldiers,  police-magistrates,  collectors  of  revenue,  or  in  the 
management  of  their  commercial  concerns ;  but  with  regard  to  the 
powers,  privileges,  and  duties  of  any  one  of  these  classes  of  function- 
aries—their number,  distribution,  and  the-  manner  in  which  they  arc 
selected,  changed  or  promoted — no  succinct  and  inteUigible  account 
has  hitherto  appeared.  A  few  treatises  on  these  subjects  would  be  of 
invaluable  service  to  the  public — to  the  officers  of  the  East  India  Com- 
pany— and  even  to  the  Directors  themselves,  by  whom  the  machinery 
and  movements  of  our  eastern  executive  government  are  not  always 
completely  comprehended." 

In  consequence  of  this  difficulty,  Mr.  Miller  is  unable  to  trace 
the  qualification  by  which  the  young  gentlemen,  who  have  left 
England  at  eighteen  or  nineteen,  with  no  grater  knowledge  of 
jiuisprudence  than  can  be  collected  from  certain  lectures  at  Hert- 
ford, become  capable  of  administering  justice  in  India;  he  finds 
them  at  once  in  the  character  of  registrars  of  the  zillah  courts, 
and  in  that  office  frequently  acting  as,  or  for,  the  judge ;  their 
next  step  is  to  the  bench ;  they  have,  it  is  true,  an  enormous 
trainof  native  assistants;  but,  as  in  other  clumsy  performances, 
the  voice  of  the  prompter,  no  doubt,  is  too  often  heard  for  the 
dignity  and  character  of  the  actor 

''  The  course  of  education  prescribed  Jbr  those  £un^>eans  who  are 
afterwards  to  fill  judicial  stations  in  India,  dificrs  in  no  respect  at  the 
outset  from  that  of  the  Company's  other  civil  servants.  At  Haileybuiy 
CoUege  they  attend,  at  the  age  of  sixteen,  seventeen,  or  eighteen,  a 
series  of  lectures  on  the  law  of  England.  Two  or  three  years  after- 
wards, they  set  out  for  India.  After  staying  for  some  time  at  the 
capital  of  that  presidency  to  which  they  are  attached,  but  seldom  ex- 
ceeding one  or  two  years,  they  are  sent  up  the  country,  where  they  beffin 
their  judicial  functions  as  registers  to  one  of  the  judges  of  the  irillah 
courts.  From  this  situation  they  are  in  a  few  years  promoted  to  the 
rank  of  sillah  judges  themselves.  They  are  thus,  at  a  very  early  period 
of  life,  and  with  acquirements  which  can  neither  be  remarkably  solid 
nor  extensive,  forced  into  a  sphere  where  no  quickness  or  soundness  of 
understanding  can  supply  the  place  of  study  and  experience*  In  art 
or  in  science,  in  the  cabinet  or  the  field,  cenius  or  Judgment  may  oc- 
casionally supersede  both  learning  and  habits  of  business.  But  in  law, 
the  mind  has  no  opportunity  for  making  such  an  effint.  It  must  be 
habituated  by  time  to  slow  and  correct  deduction,  and  taught  by  practice 
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to  estimate  the  eicact  degree  in  which  involved  and  conflicting  rights 
and  interests  preponderate  over  one  another.  The  conseauence  is,  that 
a  great  deal  more  is  exnected  from  the  judicial  servants  or  the  Company^ 
than  they  can  reasonahlj  he  expected  to  perform." 

Whether  these  gentlemen  make  the  worse  judges  from  never 
faavinff  acquired  the  habits  of  advocates,  we  will  not  now  discuss  ; 
though  the  examples  of  the  day  would  not  perhaps  lead  us  to  the 
conclusion,  that  the  ablest  counsel  make  always  the  best  judicial 
officers :  but  it  is  quite  clear,  that  some  course  of  study  is  requi- 
site to  the  developement  of  the  judicial  faculty,  and  that  neitner 
the  desk,  the  custom-house,  nor  the  camp,  are  tne  probable  schools 
for  acquiring  it.  The  general  incompetence  of  tne  judges  must 
therefore  be  set  down  as  the  primary  defect  of  Indian  judicature ; 
the  inmifficiency  of  the  tribunals  in  ^cint  of  number  will  be  the 
next 

"  At  the  present  time  justice  is  administered  in  India  by  means  of  two 
distinct  and  independent  sets  of  tribunals  the  King's  courts — and  the 
courts  of  the  Company.  Before  the  institution  of  the  King's  courts, 
their  place  was  supplied  by  a  court  comdsting  of  the  mayor  and  nine 
aldermen,  established  at  each  of  the  three  preiidencies  of  Calcutta,  Madras, 
and  Bombay,  which  was  empowered  to  try  all  civil  causes  between 
Europeans,  subject  to  an  app^  to  the  King  in  council ;  and  a  court  of 
quarter-sessions,  which  tried  all  Europeans  charged  with  any  criminal 
offence,  except  that  of  high  treason.  Tho  King's  courts  now  existing 
in  the  Company's  continental  dominions  are  three  in  number;  one 
established  at  Calcutta  in  1775,  for  the  presidency  of  Bengal ;  another 
in  1801  at  Madras,  Tor  the  Madras  presidency ;  and  another  at  Bombay, 
for  the  third  presidency,  in  1823.  Each  of  these  courts  consists  of  a 
chief-justice  and  two  puisne  judges,  and  has  jurisdiction  within  a 
circle  of  a  few  miles  round  the  place  where  it  is  established,  in  all 
civil  causes,  whether  the  parties  be  Europ'^ans  or  natives.  Each  has 
also  jurisdiction  in  all  criminal  causes  whatsoever,  where  the  persons 
accused  are  European  British  subjects.  European  aliens  residing  be- 
yond the  limits  of  the  King's  courts  are  amenable  to  the  Company's 
courts  in  their  criminal  jurisdiction.  The  European  British  subjects 
must  be  tried  by  the  court  established  in  that  preside  ncy  within  which 
the  ofience  may  happen  to  be  committed.  In  all  cases,  both  of  a  civil 
and  criminal  nature,  both  the  judgment  and  procedure  arc  as  strictly  in 
accordance  with  the  law  of  England  as  the  circumstances  of  the 
country  will  admit ;  but  in  matters  of  inheritance,  succession,  and 
contract,  the  Kins's  courts  are  bound  to  administer  justice  to  the  natives 
according  to  the  hw  of  the  country.  In  all  civil  causes,  where  Euro- 
pean aliens  are  concerned,  which  are  not  within  the  precincts  of  Cal- 
cutta, Bombay,  or  Madras,  justice  is  administered  by  the  courts  of  the 
Company.  Till  the  act  of  .53  Geo.  III.,  c.  15.5,  sect.  107,  no  British 
subject  could  be  sued  in  a  provincial  court.  By  that  act  they  were  de- 
clared amenable  to  the  provincial  courts,  in  certain  cases,  with  a  power 
of  appeal  to  the  supreme  court  of  Sudder  Adawlut." 
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**  In  order  to  complete  this  preliminary  sketch  of  the  manner  in 
which  justice  is  dispensed  in  India>  by  the  four  classes  of  courts  which 
have  been  enumerated,  viz,  the  courts  of  native  commissioners,  the 
zillah  courts,  the  provincial  courts,  and  the  supreme  courts  of  appeal;  it 
may  be  fit  to  eive  some  account  of  the  number  of  each  of  these  courts 
which  now  exists,  and  the  extent  of  the  jurisdiction  with  which  they 
are  intrusted.  The  native  judges  in  civil  causes  in  the  presidency  of 
Bengal  are  called  Aumeens,  or  Sudder  Aumeens,  t.  e.  referees ;  SaUian, 
t#.  e.  arbitrators ;  or  Moonsifs,  i,  e.  native  justices.  Their  number  does 
not  appear  to  be  exactly  ascertained.  In  the  judicial  letter  of  the  Court 
of  Directors,  dated  the  8th  of  December,  1824,  sent  to  Bengal,  they 
are  considered  as  amounting  to  eight  hundred ;  but  a  late  intelligent 
writer  supposes  they  may  amount  to  double  the  number.  In  the  presi- 
dency of  Madras  there  are  no  fewer  than  five  species  of  native  courts — 
the  judder  Aumeens,  the  old  native  commissioners  who  are  now  the 
district  moonsifs,  the  district  punchayets,  or  courts  of  arbitration,  the 
village  punchayets,  and,  lost  of  all,  the  village  moonsifs,  the  number 
of  which  ought  to  correspond  with  the  number  of  the  villaffes  through- 
out the  presidency,  which  are  computed  to  amount  to  firty  thousand. 
Of  these  classes  of  courts,  those  of  the  district  moonsifts  alone  possess 
any  degree  of  efficiency,  and  the  number  which  it  may  be  necessary  to 
appoint  to  each  zillah  has  been  left  to  the  discretion  of  the  local 
authorities.  In  the  presidency  of  Bombay  it  is  believed  no  regular 
native  courts  exist,  i  The  great  augmentation  of  territory  which  that 
presidency  has  lately  received,  has,  together  with  other  Circumstances, 
induced  its  executive  officers  to  take  the  whole  system  of  the  adminis- 
tration of  justice  into  consideration,  and  they  are  now  endeavouring 
to  make  the  natives  in  Bombay  execute  those  judicial  functions  for 
^emselves  by  means  of  punchayet  or  arbitration,  which  are  discharged 
by.  regular  courts  in  the  presidencies  of  Bengid  and  Madras.  In  Bengal 
the  jurisdiction  of  the  native  courts  now  extends  to  five  hundred  rupees, 
and  in  all  cases  there  is  an  appeal  from  them  to  the  zillah  courts.  In 
Madras  the  jurisdiction  of  the  district  moonsifs  now  extends  to  five 
hundred  rupees,  and  that  of  the  Sudder  Aumeens  to  seven  hundred  and 
fifty.  It  is  not  known  whether  or  not  the  sum  to  which  the  jurisdiction 
of  the  punchayets  extends  in  Bombay  has  been  definitely  settled. 

"  The  sillah  courts,  under  which  head  may  also  be  included  the  courts 
of  the  assistant  sillah  judges,  and  of  the  register  who  is  a  referee  for  the 
adjudication  of  small  debts,  are  the  next  in  the  ascending  series ;  and 
these  have  frequently  been  increased  or  reduced  in  number  in  each  of 
the  three  presidencies,  according  to  the  extension  of  their  respective 
limits,  or  the  alterations  which  the  system  of  judicature  has  undergone. 
There  are  at  present  forty-two  zillah  courts  in  Bengal,  thirteen  or  four- 
teen in  Madras,  and  six  or  seven  in  Bombay.  In  Bengal  the  zillah 
judges  had  originally  jurisdiction  in  civil  causes  to  any  amount.  In 
1808  it  was  restricted  to  five  thousand  rupees,  and  in  1817  it  was 
extended  to  ten  thousand.  But  causes  where  the  matter  in  dispute  is 
below  a  certain  number  of  rupees,  may  lie  referred  by  them  to  their 
rensters,  and  to  the  native  commissioners.  The  principle  of  the  judi- 
ci^  administration  in  Indiii  always  admits  one  ait^ical  from  the  infi^rior 
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court  to  that  wluch  is  next  above  it  This  appeal  is  a  matter  of  right. 
A  second  appeal  from  the  judgment  of  the  court  appealed  to  may  be 
presented  to  the  court  next  higher  in  order.  This  is  called  in  the 
Indian  regulations  a  *'  special  appeal,"  because,  it  cannot  be  demanded 
of  right,  out  is  granted  by  the  court  under  special  circumstances.  This 
outline  of  the  jurisdiction  of  the  zillah  courts  in  Bengal  applies,  with 
slight  variations,  to  those  of  Madras  and  Bombay.  In  each  idllah 
court  there  is  only  one  Judge,  and  usually  only  one  r^^ister,  thoueh 
two  r^;isters  are  sometunes  appointed,  if  the  press  oT  business  £* 
mandsit. 

''  The  provincial  courts  are  the  third  in  rank,  and  there  are  six  of 
them  in  the  presidency  of  Bengal,  and  four  in  that  of  Madras.  There 
are  none  in  Bombay.  Causes  in  that  preddency  are  carried  immediately 
from  the  zillah  courts  to  the  court  of  appeal  at  Surat,  wl^ch  is  there 
the  court  of  last  resort  Those  courts  which  during  the  greater  part  of 
the  year  sit  as  provincial  courts  in  their  dvil  capacity,  also  act  as  cireuit 
courts,  with  reference  to  criminal  jurisdiction.  Their  circuits  are  half- 
yearly.  One  judge  at  a  time,  in  rotation^  is  on  cireuit  for  the  trial  of 
heinous  ofienders,  and  holds  the  sessions  at  the  rillah  court  stations. 
The  others  remain  at  the  various  rillah  stations  to  hear  civil  causes^ 
with  which  Qne  judge  alone  could  not  proceed.  The  junior  judges  of 
each  court  when  on  circuit  divide  between  them,  according  to  certain 
settl^L  rules,  the  points  they  are  respectively  to  visit,  or  at  which  they 
are  to  meet ;  and  the  senior  judge,  who  does  not  go  any  part  of  the 
dreuit,  remains  at  the  provincial  station  to  transact  the  routine  business 
of  the  court.  The  duty  of  the  provincial  courts  when  at  their  proper 
station,  is  to  hear  appeals  from  the  decisions  of  the  xillah  courts  in 
dvil  causes.  They  have  also  original  jurisdiction  in  all  causes  above 
ten  thousand  rupees,  which  cannot  be  tried  in  the  zillah  courts. 
The  Bengal  provincial  courts  have  four  judges  each.  The  order 
of  proceeding  on  their  circuits  has  been  lepeatedly  changed,  but  no 
dvu  causes  are  then  tried.  There  are  three  judges  in  each  of  those 
of  Madras.  When  the  junior  judges  have  fini^ed  the  circuit,  they  re- 
turn to  dispose  of  that  part  of  the  dvil  business  at  their  own  statins, 
where  their  presence  is  indispensably  necessary.  When  the  sentence  of 
the  court  in  criminal  cases  is  capital,  or  where  it  awards  punishment  be- 
yond a  defined  period,  and  also  in  certain  other  cases  which  require  the 
sanction  of  the  Nizamut  Adawlut  at  Calcutta,  and  the  Foujdarxy  at 
Madras  (the  supreme  criminal  tribunals  at  those  places^,  the  punish- 
ment is  not  inflicted  till  the  opinion  of  the  superior  court  is  known.  AH 
causes  above  the  value  of  10,000  rupees,  or  about  1,200/.  in  Bengd, 
and  5,000  rupees,  or  600/.  in  Madras,  must  now  be  originally  instituted 
in  the  provincial  courts,  and  all  suits  special  referred  to  them  by  the 
Govemor-genend,  or  court  of  Sudder  Dewannee  Adawlut  at  Calcutta. 

'^  From  the  provindal  courts  in  Bengal  and  Madras,  an  appeal  lies^to 
the  courts  of  Sudder  Dewanee  Adawlut,  established  in  the  two  dties 
of  Calcutta  and  Madras,  in  all  original  cases  of  personal  pro^^erty  where 
the  cause  of  action  exceeds  5,000  rupees  in  the  one  presidency,  and 
10,000  in  the  other;  bu(  where  real  property  is  in  question,  this  value 
difiers  in  amount  according  to  its  nature  and  tenure.     The  courts  of 
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Sudder  Adawlut  are  also  authorized  to  assume  jurisdiction  in  certain 
special  cases  where  they  may  tliink  fit.  The  same  persons  who  sit  as 
civil  judges  in  the  Sudder  Adawlut^  sit  also  as  criminal  judges  in  the 
courts  Q?  Nizamut  Adawlut  and  Foujdarry  Adawlut,  and  to  these 
supreme  criminal  courts  the  whole  record  of  the  trial  which  has  taken 
place  before  the  provincial  court  is  transmitted.  The  judgment  of  the 
courts  of  Niza^./ ^  Adawlut  and  Foujdarry  Adawlut  is  generally  fmal, 
but  where  the  punishment  is  capital^  or  the  coiurt  has  no  power  to 
modify  its  severity,  the  court  may  recommend  the  criminid  to  the 
executive  government,  either  for  the  mitigation  or  remission  of  the 
sentence.  Where  the  punishment  infers  the  forfeiture  of  land  or 
lease,  it  must  be  submitted  to  the  government  in  all  cases,  without 
exception. 

"  All  the  judges  and  registers  in  the  zillah,  provincial,  and  supreme 
civil  and  criminal  courts  arc  Europeans,  and  they  arc  furnished  with 
such  a  supply  of  Hindoo  and  Mahometan  cauzecs,  muf\:is,  and  pundits, 
as  circumstances  may  require.  It  may  be  proper  to  observe,  that  from 
all  these  courts,  in  tho  presidency  of  Bengal,  in  all  causes  above 
5,00OZ.  there  lies  a  final  appeal  to  the  Privy  Council  in  England.  This 
limitation^  which  was  imposed  in  Bengal  on  the  first  establishment  of 
the  judicial  system,  has  thi-ough  inadvertence  not  been  made  applicable 
to  Madras  or  Bombay,  on  the  extension  of  the  judicial  system  to  those, 
presidencies,  so  that  in  them  an  appeal  now  lies  to  the  King  in 
Council  from  every  final  judgment,  however  trifling  the  nature  or 
value  of  the  matter  in  dispute  may  be." 

Such  are  the  courts  by  wliich  justice  is  administered  in  India, 
and  if  there  were  a  sufficient  number  of  tribunals,  and  judges  of 
cirpacity  to  preside  over  them,  we  should  not  quarrel  much  with 
their  constitution ;  but  the  contrary  is  evident. 

"  At  present  there  are  between  seventy  and  eighty  separate  courts ; 
between  110  and  120  Euroi)ean  judges  ;  and  between  sixty  and  seventy 
European  registers ;  wliich  last,  besides  discharging  the  duty  of  regis- 
ters, occasionally  perform  that  of  judges  also.  It  thus  appears,  that 
upon  200  Europeans,  or  thereabouts,  all  imjwrtant  causes  devolve  which 
arise  among  a  population  of  alx)ut  ninety  millions  of  inhabitimts,  scat- 
tered over  a  surface  of  upwards  of  1 ,500  miles  in  length,  and  about  as 
much  in  breadth,  and  exhibiting  endless  diversities  of  religion,  manners, 
habits,  and  institutions.  The  jurisdiction  of  each  zillah  judge  through- 
out the  presidency  of  Madras  appears  to  contain,  on  an  average,  from 
2.')0,000  to  300,000  souls.  Each  of  the  zillahs  in  Bengal  contiuns  from 
800,000  to  1,200,000.  That  of  Rungpore  is  said  to  contain  the 
enonnous  amount  of  two  millions  and  a  half.  No  reasoning  or  ex- 
planation can  either  enfeeble  or  fortify  the  inference  to  be  drawn  from 
tlic  simple  statement  of  these  particulars.  W^hatever  a  judge's  capacity 
and  zeal  may  be,  it  is  impossible  he  can  accomplish  what  is  here 
demanded  of  him.  Making  all  allowance  for  the  simplicity  which  per- 
vades the  transactions  of  Eastern  society,  and  the  orcneral  poverty  of  its 
population,   if  the  zillah  courts  fail  to  be  choked  up,  it  cm  only  be 
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because  the  suitors  are  absolutely  debarred,  by  expense  and  distance^ 
from  resorting  to  them.  Surely  such  an  order  at  things  is  neither 
calculated  to  secure  the  honesty  and  contentment  of  the  Company's 
subjects^  nor  the  prosperity  and  stability  of  their  own  government.  It 
must  be  bad  if  they  are  peaceable,  and  if  they  are  litigious,  it  must  be  a 
great  deal  worse.  The  complaint  about  the  liti^ousness  of  the  natives 
of  India  has,  in  the  opinion  of  the  best  informed  peisons,  been  grossly 
exaggerated ;  but  the  most  unwarrantable  conclusions  have  been  drawn 
from  it,  even  if  it  were  admitted  to  be  true.  The  evU  springing  from 
too  easy  an  access  to  courts  of  justice  is  one  of  the  chimeras  which  no 
man  ever  witnessed.  The  unjust  or  disjmtatious  are  not  so  likely  to  be 
reformed  by  the  denial  of  justice  altogether,  as  by  its  prompt  and  up- 
right administration.  Let  a  man  be  quickly  and  fairly  heard  ;  and,  if 
wrong,  let  him  be  punished  in  his  person  or  his  pocket.  However 
wicked  or  obstinate,  this  treatment  will  soon  tire  him  out,  and  the  lesson 
will  not  be  lost  either  upon  himself  or  his  neighbourhood.  The  in- 
sufficient supply  of  superior  courts  and  judges,  therefore,  is  a  great  evil, 
and  has  been  admitted  to  be  so  under  every  modification  of  the  present 
system." 

We  shall  pass  over  the  observations  of  Mr.  Miller  on  the  appeal 
from  India  to  the  Privy  Council  in  England^  as  we  reserve  our 
observations  on  that  ill-constituted  tribunal  for  a  separate  arUcle. 
Should  it  be  resolved  to  give  to  central  India  a  separate  govern- 
ment, Agra  might  well  be  made  the  scat  of  a  court  of  ultimate 
jurisdiction,  in  preference  to  Whitehall. 

How  a  sufficient  number  of  courts  of  original  jurisdiction  is  to 
be  provided  for  this  enormous  population  is  a  question  of  infinite 
difnculty.  '^  The  whole  judicial  expense  of  the  three  presidencies 
is  enormous.  The  charge  of  that  of  Madras,  exclusive  of  prisoners 
and  the  police,  amounted  in  the  year  1811-12  to  no  less  than 
348,262/.,  and  that  of  Bengal  in  the  year  1809-10  rose  to  the 
extraordinary  sum  of  eight  hundred  and  seventy  thousand 
FOUNDS.  ♦  »  *  This,  however,  is  no  answer  to  the  complaint 
against  the  {present  system  of  administering  justice  in  India.  The 
government  is  not  released  from  its  obligation  to  provide  justice ; 
and  if  it  cannot  afford  Europeans,  it  is  bound  to  call  in  speedy 
and  effectual  assistance  from  some  other  quarter."" 

•* '  We  have  tried,'  says  Colonel  Stewart,  '  the  extraordinary  experi- 
ment '  of  performing,  by  means  of  a  few  hundred  foreigners,  all  the 
duties  of  government  for  a  population  of  eighty  millions,  and  as  might 
have  been  expected,  the  experiment  has  failed.  The  courts  of  justice 
are  universally  deeply  in  arrears :  the  protection  to  persons  and  property 
is  most  imperfect — of  public  instruction  tbere  is  nothing  deserving  the 
name ;  and  the  security  from  foreign  violence  afforded  to  the  territory 
is  the  only  duty  of  government  that  is  tolerably  fulfilled.  In  addition 
to  this  complete  insulation  of  the  organ  of  government  from  society,  the 
number  of  European  civil  servants  is  manifestly  totally  inadequate  to 
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oerfium  aftj  thing  like  Cbe  duties  of  internal  adminiatntion  to  audi  an 
fffjruyfffft  popdiaiaon ;  and  we  haya  oonunitted  the  f uztiber  enor  of  xe- 
taxding  the  adminiatration  of  jusdoe  under  a  purely  nulitaiy  despotiam, 
hy  many  of  the  fonnt  applicable  only  to  a  free  oonnitution.  It  is  most 
natural  for  us,  who  are  accustomed  in  our  own  country  to  consider  the 
law  as  the  safeffuaxd  of  the  constitution,  and  the  dedsions  of  our  judges 
as  the  safeguards  of  the  law>  to  secure  die  administration  of  justice  £rom 
error  as  far  as  we  can.  But  the  absolute  and  perfect  dispensation  of 
justice  is  unattainable  in  human  afiidrs,  and  no  injustice  that  can  be 
done  is  so  great  as  the  withholding  justice  altogetner;  nor  is  it  octal- 
oeivaUe  that  any  evil  resulting  from  a  more  prompt  determination  of 
causes  could  be  productive  of  any  thing  like  the  aggregate  evil  resulting 
tp  the  community,  fiom  the  inability  of  our  courts  to  undertake  the 
business.  The  ^fect  of  our  land-tax,  the  complete  decline  of  the 
ancient  flentry — ^the  aboUtion,  by  the  permanent  settlement  of  die  ririits 
oonfenea  hy  the  ancient  system  on  the  culdyators  of  the  soil,  especuUy 
protected  d&e  lower  orders  of  society  from  the  injuries  to  wl^ch  tney  are 
00  peculiarly  exposed.  These  men,  and  these  men  are  the  community, 
cannot  approach  our  courts  of  jusdce.' " 

The  proposed  remedy  is  to  call  in  die  aid  of  die  nadve  populi^ 
don,  imd  more  especialty  of  that  class,  the  half-casts,  which  it  ia 
the  exisdng  policy  of  both  Indies  to  exclude  from  power.  Th^ 
may  be  maide  the  connecting  link  between  European  and  Oriental 
pre|udi(>es,  and  promote  the  asnmiladon  of  habits  hidierto  deemed 
meconcilable.  We  have  now  die  audiority  of  that  excellent, 
amiable,  and  philosophical  traveller.  Bishop  Heber,  for  asserting, 
that  the  manners  of  Hindostan  are  not  of  the  inflexible  character 
which  the  Court  of  Directors  and  their  acents  have  been  anxious 
to  establish  for  them:  the  testimony  of  Mr.  Rickards,  well  de- 
serving OUT  more  serioub  notice,  establishes  die  same  point;  and 
die  fact,  that  the  Mahomedan  conquerors  of  India  chan£^, 
converted,  •  or  subverted  so  many  customs,  persons,  and  pre- 
judices, may  put  Europeans  to  the  blush:  yrt  anticipate  die 
answer,  *^  Manomedanism  was  propamted  by  the  sword.  — Have 
we  tried  die  better  force  of  reason?  No,  in  the  east  and  in  the 
west  we  have  discouraged  improvement,  lest  our  slaves  and 
scholars  should  one  day  become  their  own  masters.  Hence  our 
di€ad  of  half-casts  in  one  hemisphere,  and  of  Mulattoes  in  the 
odier;  hence  the  anti-social  reeulations,  supported  by  the  vanity 
of  white  women,  and  the  old-womanly  fear  of  white  men,  by 
which  these  classes  are  driven  from  the  pale  of  intercourse, 
whedier  at  Kingston  or  Calcutta ;  and  hence  the  secret  animosity 
which  Europeans  feel  against  those,  they  are'  conscious  of  in- 
juring, and  die  probable  hatred  of  the  naif-emancipated  slave 
against  his  oppressor.  Mr.  Miller  does  justice  to  the  rapidly 
increasing   class    pf   Anglo-Indians:    they    are  orderly,    mila. 
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amiable  and  intelligent ;  and  to  these  ought  to  be  extended  every 
privilege  which  can  practically  be  conceded  to  them. 

It  is  said  that  the  natives  of  Hindostan  cannot  be  trusted  with 
the  administration  of  the  laws. 

<'  The  corruption  of  ministerial  servants  attached  to  courts  of  justice 
is  the  theme  of  universal  lamentation  among  writers  upon  Indism  sub- 
jects. It  appears  to  prev^  as  much  in  the  uice  of  our  authorities  as  it 
ever  did  under  the  sway  of  their  most  arbitrary  sovereigns.  The 
transactions  which  took  place  at  Canora  in  1813  have  b^n  already 
alluded  to,  and  Mr.  Tytlcr,  who  washimself  a  judge,  in  speaking  of  the 
difference  between  the  administration  of  justice  in  England  and  in 
India,  asserts  that,  *  the  horrid  corruption  of  the  natives  forms  of  itself 
a  material  difference.  It  is  a  glorious  reflection  to  think,  that  in 
England  a  corrupt  officer  cannot  escape  remark  and  detection;  but 
oomiption  in  India  among  natives  is  common,  unheeded,  and  unde- 
tected.' 

"  It  is  impossible  to  deny  that  a  power  ought  to  be  lodged  somewhere, 
of  inflicting  immediate  and  condign  punishment  upon  offences  such  as 
are  here  described.  Our  present  practice  in  this  respect  combines  the 
vices  of  every  judicial  system  which  has  been  yet  invented.  It  neither 
possesses  the  purity  of  the  tedious  judicature  established  in  moral  and 
enlightened  states,  nor  the  salutary  vengeance  which  occasionally 
characterizes  that  of  the  barbarous  and  despotic.  The  continuance  of 
the^  trammels  now  imposed  upon  European  judges  neither  suits  the 
country  nor  the  people.  The  Company  enacts  and  threatens,  but  its 
threats  are  never  executed.  It  therefore  well  deserves  attention, 
whether  the  principles  and  maxims  by  which  the  Company  has  acted 
ought  not  to  undergo  revision.  A  single  example  of  punishment 
immediately  inflicted,  would  strike  more  terror  than  a  thousand  threats 
and  regulations ;  and  indeed  it  b  by  this  kind  of  severity  alone  that  the 
Company  can  inspire  that  salutai^  awe  amongst  its  judicial  native 
servants,  which  would  itself  be  an  improvement  of  the  most  efficient 
description." 

But  a^inst  the  assertions  of  those  who  urge  the  incapacity  of 
the  Indians  to  enjoy  or  administer  civil  rights,  we  have  the 
successful  experiment  of  Sir  Alexander  Johnston,  who  intro- 
duced and  established  the  trial  by  native  juries  in  the  island 
of  Ceylon.  No  man  need  desire  a  prouder  inscription  on  his 
monument.  Our  first  Number  contains  his  own  account  of  this 
cvcni,  and  therefore  we  do  not  again  transcribe  it  from  the 
pamphlet  before  us. 

*  Tne  continuance  of  its  success  rendered  Sir  Alexander  Johnston^s 
experiment  so  much  the  subject  of  conversation  in  India,  that  it  at 
last  attracted  the  attention  of  the  Bombay  government !  and  when 
the  administration  of  justice  in  that  presidency  was  under  revision, 
on  the  late  extension  of  our  territories  in  that  quarter,  the  gover- 
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nor  sent  lound  some  queries  to  some  of  the  best- informed  judicial 
and  military  servants  of  the  Company,  re(][uesting  their  opinion 
tespectinff  the  expediency  of  introducing  trial  by  jury  in  criminal 
cases  in  the  Deccan. 

The  Madras  cpovemment  has  ^one  further ;  and  we  have  now 
a  regulation  before  us,  passed  m  September,  1827,  by  which 
trial  by  jury  is  established  for  the  whole  presidency.  As  the  pre- 
amble coincides  in  many  points  with  the  view  taken  by  Mr.  Miller, 
we  transcribe  it 

"  Whereas,  the  more  extended  employment  of  the  natives  of  India 
in  the  administration  of  criminal  justice  to  their  countrymen  is  calcu- 
lated very  materially  to  facilitate  the  tracing  of  facts  from  evidence, 
and  to  shorten  criminal  trials  by  dispensing  with  the  record  of  much 
which  is  at  present  required  to  be  reduced  into  wridne  in  several  lan- 
guages, as  well  as  to  raise  the  character  of  the  peojue ;  and  whereas, 
it  has  been  deemed  expedient,  for  this  end,  to  introduce  gradually  into 
the  criminal  judicature  of  the  territories  subject  to  this  presidency  the 
advantages  of  trial  by  jury,  under  such  modifications  as  are  best 
adapted  to  the  local  circumstances  of  these  several  provinces  respec- 
tively ;  the  Governor  in  Council  has  therefore  been  pleased  to  pass  this 
regulation,  to  be  in  force  from  and  after  the  date  of  its  promulgation." 

Hitherto  we  have  spoken  of  the  administration  of  the  laws,  wc 
must  now  consider  the  laws  themselves.  A  more  curious  farrago 
of  discordant  elements  never  puzzled  the  intelligence  of  legisla- 
tion. 

The  criminal  law  throughout  Hindostan  is  the  Mahomedan ; 
barbarous,  vague,  defective,  and  irrational:  the  civil  law  of  the 
presidencies  is  English,  divestod  of  some  of  its  technicalities,  from 
the  absence  of  professed  special  pleaders  and  equity  draftsmen ; 
but  yet  sufficiently  intricate  and  uncertain  to  preclude  all  pos- 
sibility of  confidence  on  behalf  of  the  natives,  who,  astute  as  tney 
confessedly  are  on  subjects  of  litigation,  cannot  possibly  compre- 
hend rules  and  distinctions,  adapted  to  a  government,  habits,  and 
relimon,  most  widely  dissimilar  from  their  own.  If  both  parties 
are  Mahomedans,  the  law  of  the  Koran  again  takes  place  in  civil 
causes;  in  others,  the  Hindoo  is  followed,  subject  to  those  changes 
which  the  regulations  promulgated  by  the  Company  have  made 
upon  it. 

"  That  the  Hindoo  law  has  long  been  in  a  more  advanced  state  than 
the  Mahomedan,-  will  become  manifest  from  the  slightest  examination 
of  the  Institutes  of  Menu,  translated  by  Sir  WilUam  Jones,  or  of  the 
two  celebrated  treatises  on  the  Hindoo  Law  of  Inheritance,  translated 
by  Mr.  Colebrooke.  At  whatever  era  the  institutes  of  Menu  may  have 
been  really  written,  they  could  have  been  composed  only  among  a 
poople  who  had  made  considerable  progress  in  wealth  and  refinement. 
At  the  same  time,  in  all  the  expositions  of  Hindoo  law  which  I  have 
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bad  an  oppartaiiity  of  consuldngy  law  is  so  interwoven  with  religion, 
and  even  in  the  statement  of  general  or  particular  legal  doctrines 
themselves  there  is  such  a  mixture  of  wisdom,  absurdity,  and  harsh* 
ness — such  perplexing  subtilty  and  minuteness — and  yet  such  an 
absence  of  dear  and  positive  authority  on  numerous  and  important 
subjects,  that  no  complete  or  practical  system  seems  ev^  to  have  been 
known  or  acknowled^,  and  the  judgment  to  be  given  seems  too  often 
to  have  remained  entirely  in  the  discretion  of  the  priests  by  whom  the 
administration  of  justice  was  conducted.  '  If  it  be  asked,'  say  the 
institutes  of  Menu,  '  how  the  law  shall  be  ascertained  when  particular 
cases  are  not  compiised  under  any  of  the  general  rules,  the  answer  is 
tins,  that  which  well-instructed  Brahmins  propound  shall  be  held  in- 
contestable law.' " 

Mr.  Miller  then  proceeds  to  coUate  the  opinions  of  several  gen- 
tlemen to  whom  the  Company  had  propounded  questions  concern- 
ing the  law  :  our  space  will  not  allow  of  these  extracts,  but  those 
readers  who  are  inclined  to  follow  up  the  subject,  cannot  do  better 
than  consult  the  pamphlet  itself  as  a  ^uide  to  authorities.  His 
opinion  of  the  necessity  of  amalgamating  the  discordant  elements 
ot  Indian  jurisprudence  is  boldly  and  strongly  put  forth. 

"  If  ever  the  India  Company  can  be  expected  to  possess  adequate  skill 
and  experience  for  such  a  work,  it  does  so  now ;  and  if  the  execution 
of  it  ever  can  be  useful,  it  is  at  the  present  moment.  The  love  of  pro- 
crastination which  is  natural  to  all  mankind,  the  press  of  routine 
buaness,  and  that  jealousy  of  interference  which  is  so  visible  in  every 
department  of  the  Company's  government,  both  at  home  and  abroad, 
retard  or  repress  its  best  and  greatest  undertakings.  Like  the  owner 
of  an  old,  inconvenient,  crazy  mansion,  the  India  Company  throws 
away  more  pains  and  expense  in  keeping  it  in  a  state  of  insufficient  re- 
pair, than  would  have  been  sufficient  to  raise  an  entirely  new  and  com- 
mo^ous  edifice  from  the  foundation.  No  price  which  could  be  paid 
for  a  complete  and  accurate  digest  of  the  law,  could  be  regarded  as 
excessive.  It  would  put  a  stop  to  that  perpetual,  partial,  petty  legLslu- 
tion  which  is  going  on  at  the  present  time  in  every  one  of  the  three 
presidencies, — would  stop  two-thirds  of  that  voluminous  and  vexatious 
correspondence  which  is  carried  on  between  the  Directors  at  home  and 
their  officers  abroad, — and  would  encourage  and  qualify  the  Com- 
pany to  extend  the  same  thorough  revision  to  other  parts  of  their 
administration." 

It  is  not,  however,  alone  necessary  that  laws  should  be  good; 
but  it  is  essential  also  that  the  people  should  be  able  to  understand 
something  of  the  proceedings  under  them.  This  cannot  be  if  they 
arc  conducted  in  a  foreign  or  dead  language. 

*'  The  last  of  the  means  which  have  been  suggested  for  the  improve- 
ment of  justice  in  India,  is  a  more  extensive  use  of  tlie  English  language 
in  our  judicial  proceedings.  Here  also  opinions  have  been  much  divided. 
As  a  L^eneTid  rule,  there  can  Ixi  no  doubt  that  one  of  the  most  cfiectual 
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means  by  which  the  mother  country  can  identify  herself  with  her 
colonies,  is  to  encourage  in  them  the  spread  of  her  own  literature  and 
language.  The  Romnns  observed  this  policy  with  undeviating  strict- 
ness, and  it  gave  a  permanent  celebrity  to  their  writers,  laws,  and  insti- 
tutions, which  those  of  no  other  people  have  enjoyed.  The  Portuguese, 
who  first  reached  India  in  modern  times,  promoted  the  knowledge  and 
use  of  their  own  tongue  with  similar  assiduity,  and  it  is  said  to  be  still 
understood  in  every  quarter  of  the  eastern  and  western  peninsula,  along 
the  seapcoast  of  all  the  islands,  and  by  at  least  three  milHons  of  people 
in  the  inland  parts  of  Hindostan.  A  corrupt  dialect  at  least  of  the 
language  of  the  Mussulman  conquerors  is  still  almost  universally  under- 
stood throughout  India,  under  the  name  of  Moors  or  Hindostannee.  It 
is  singular,  then,  that  .with  the  widest  colonial  possessions  ever  seen,  we 
should  have  made  less  exertion  than  any  country  ever  known,  to  intro- 
duce our  language  into  common  use,  or  even  to  employ  it  in  public  acts. 
Whenever  our  colonies  have  been  extended,  either  by  cession  or  con- 
quest, we  have  evinced  a  reluctance  to  interfere  with  the  language  as 
well  as  the  substance  of  their  judicial  proceedings,  highly  honourable 
to  our  motives,  but  probably  prejudicial  both  to  the  interest  of  the 
colonists  and  ourselves.  Not  to  sp^  of  Lower  Canada,  which  remains 
nearly  as  foreign  to  us  as  it  was  sixty  years  ago,  we  have  now  possessed 
the  Cape  of  Good  Hope  six-and-twenty  years,  and  the  Mauritius  for  a 
nearly  equal  period,  yet  Dutch  is  the  language  heard  in  the  courts  of 
law  in  the  one  colony,  and  French  in  the  other.  We  have  at  last  seen 
the  fo]ly  of  this  extreme  forbearance,  and  are  taking  measures  to  correct 
our  error.  The  commissioners  lately  sent  to  inquire  into  the  state  of 
the  courts  of  justice  at  the  Cape,  are  said  to  have  suggested  tl^e  sub- 
stitution of  the  English  language  for  the  Dutch  in  judicial  proceedings 
in  future ;  and  it  is  expected  that  the  same  recommendation  wiU  be  ex- 
tended to  the  courts  in  the  Mauritius,  to  which  colony  the  commission 
has  since  proceeded. 

*'  There  seems  to  me  no  reason  why  the  En&^h  language  should  not 
supersede  Persian  in  India  as  it  is  likely  to  do  Dutch  and  French  at  the 
Cape  and  the  Mauritius.  Persian  is  the  language  in  which  all  criminal 
trials  are  still  carried  on  throughout  the  Company's  territories  where 
either  Hindoos  or  Mahomcdans  are  concerned ;  and  where  both  parties 
arc  Mahomedans  in  civil  causes  also.  The  only  reason  assigned  for  this 
use  of  the  Persian  language  is,  that  so  long  as  the  Mahomedan  law  is 
administered  as  it  now  is,  by  requiring  the  Mahomedan  law  officers  to 
read  the  trials,  and  sive  their  futwas  or  decisions  on  the  cases  submitted 
•to  them  or  read  in  weir  presence,  so  long  the  trials  must  be  written  out 
in  Persian,  with  which  these  officers  arc  alone  familiar.  Pendan  has, 
however,  ceased  to  be  a  living  language  in  any  part  of  the  world ;  and 
although  it  has  been  alleged  that  the  use  of  it  ought  to  be  as  easy  to 
European  judges  as  to  the  moulavies  or  muftis  whom  they  consult,  it 
may  be  doubted  whether  a  thorough  command  of  it  is  ever  in  fact  ac- 
quired either  by  the  one  or  the  other.  It  docs  not  form  the  usual  medium 
of  communication  between  any  of  the  races  of  people  who  appear  cither 
as  judges,  inteqiretcrs,  parties,  or  witnesses.  An  English  judge  is  said 
to  put  a  question  not  unfruqucntly  t(»  the  assistant  native  judge  in 
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V&naan,  the  aaasUnt  native  judge  puts  it  to  an  interpreter  in  a  second 
language^  and  the  interpreter  puts  it  to  the  witness  in  a  thiid^  while 
the  prisoner  jb  utterly  ignorant  of  all  the  three  that  have  heen  uttered. 
The  fatigue  and  misapprehension  which  must  unavoidably  flow  from 
such  a  process,  are  powerful  reasons  for  endeavouring  to  remove  every 
superfluous  wall  of  partition  that  obstructs  the  intercourse  between  us 
and  our  fellow-subjects." 

But  it  will  not  ultimately  be  enough  to  introduce  our  language ; 
we  must  teach  the  people  by  slow  degrees  to  be  reconciled  at 
least  to  our  manners  and  customs ;  this  can  only  be  done  by  a 
laiffjnr  influx  of  Europeans  than  the  existing  policy  of  the  Couft 
of  iKrectors  has  yet  allowed.  .Our  Indian  possessions  began  to 
grow  into  their  present  importance  about  the  time  when  we  lost 
our  American  colonies,  and  British  colonisation  has  consequently 
been  the  perpetual  dread  of  the  legislature  of  LeadenhaH-strect ; 
we  believe,  that  the  Comuanjr  will  cling  to  its  licensing  system  to 
the  last  gasp ;  we  hope,  tnat  it  will  be  the  first  privilege  wrested 
from  them ;  for  we  are  convinced  that  in  Hindostan,  as  in  every 
other  Dart  of  the  world,  the  independent  exertions  of  individuals 
will  enect  more,  and  with  less  violence  to  existing  prejudices,  than 
the  most  strenuous  efibrts  of  the  most  vigorous  and  best  disposed 
government. 

The  measures  which  our  author  proposes  may  be  thus  recapitu- 
kted. 

1st.  Consolidating  the  laws  of  Hindostan. 

2dly.  Increasing  the  numbers,  and  raising  the  qualifications, 
of  the  judges  by  whom  those  laws  are  administered. 

3dly.  Employing  the  natives  in  the  administration  of  justice. 

4thly.  Revising  the  procedure  and  constitution  of  the  diflercnt 
classes  of  courts  established  in  the  territories  of  the  Company. 

5thly.  Introducing  Trial  by  Jury. 

Lastly.  A  more  extensive  use  of  the  English  language  in  our 
judicial  proceedings  in  India. 

We  must  now  take  leave  of  a  pamphlet  which,  in  150  pages, 
contains  a  mass  of  information,  and  clues  to  inquiry,  of  which  we 
have  given  only  a  slight  idea.  Should  Mr.  Miller  collect  the 
result  of  his  further  researches  in  a  less  ephemeral  form,  we  shall 
be  the  first  to  hail  the  publication  as  a  most  valuable  addition  to 
our  juridical  collections. 


Since  this  article  was  in  the  press,  the  death  of  Sir  Edward 
West,  Chief  Justice  of  Bombay,  has  been  announced  in  England. 
In  him  the  judicature  of  British  India  has  suffered  a  severe,  wc 
hopo  not  an  irreparable,  loss ;  the  honourable  character  which  he 
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has  left  behind,  will  prove  a  powerful  stimulus  to  future  judges. 
To  demonstrate  to  them,  that  the  native  inhabitants  of  India  are 
capable  of  gratefully  appreciating  judicial  merit,  and  to  promul- 
gate more  widely  a  just  tribute  to  the  memory  of  the  deceased, 
we  transcribe  the  following  passage  from  *'  The  Bombay  Ga- 
zette.'' 

^'  On  Wedesday  last,  a  deputation  of  the  principal  native  merchants 
and  inhabitants  of  Bombay,  proceeded  to  the  house  of  the  Hon.  Sir 
Charles  Chambers,  acting  Chief  Justice,  to  present  an  address  of  con- 
dolence on  the  death  of  the  late  Chief  Justice  Sir  Edward  West.  The 
following  is  a  copy  of  the  address :  — 

'*  To  the  Hon.  Sir  Charles  Chambers,  Knt.  &c.  &c.  and  the  Hon.  Sir 
John  Peter  Grant,  Knt.  &c.  &c.  Judges  of  His  Majesty's  Supreme 
Court  of  Judicature,  Bombay. 

"  My  Lords,— We,  the  undersigned  members  of  the  several  tribes 
composing  the  native  community,  subject  to  the  jurisdiction  of  His 
Majesty's  Supreme  Court  of  Judicature  under  the  Bombay  Presidency, 
beg  leave  respectfully  to  present  ourselves  before  vour  honourable 
bench,  for  the  purpose  of  oficring  a  last  mournful  tribute  of  affection 
to  the  memoiT  of  your  late  distinguished  colleague,  our  gracious  Chief 
Justice,  the  Hon.  Sir  Edward  West.  We  are  conscious  that  it  is  a 
novelty  for  the  people  to  come  forward  to  address  a  Bench  of  Englisli 
Judges  on  such  a  subject :  it  is  no.  less  a  novelty  (actually  witnessed  by 
many  of  us)  to  be  rescued,  in  the  short  space  of  29  years  since  the 
establishment  of  a  regular  court  of  British  law  in  this  island,  from  the 
evils  of  an  inefficient  and  irregular  administration  of  justice  which  pre- 
viously existed. 

"  Grateful  for  such  advantages,  we  resort  to  those  means  which  alone 
are  open  to  a  community  constituted  like  ours  to  express  publicly  our 
sense  of  them ;  and,  indeed,  we  should  justly  merit  the  reproach  of 
want  of  feeling,  did  we  now  silently  confine  within  our  own  breasts  the 
grief,  the  unfeigned  sorrow,  we  experience  in  the  event  which  has 
deprived  us  of  him,  at  whose  hands  those  advantages  have  been  so 
largely  extended  and  c(mfirmed  to  us.  In  expressing  to  your  Lordships 
our  sorrow  for  the  death  of  Sir  Edward  West,  we  seek  a  l)alm  for  our 
sufferings,  and  would  fain  hope  thereby  to  alleviate  the  distress  with 
which  you  must  contemplate  your  earthly  separation  from  a  colleague  so 
able  and  indefatigable,  so  undaunted  and  upright. 

''  The  time  is  past  when  any  commendation  of  ours,  or  indeed  any 
earthly  bonours,  can  be  of  value  to  him,  whom  the  joys  and  sorrows  of 
this  world  can  no  longer  affect ;  and  who  is,  therefore,  equally  removed 
beyond  the  reach  of  human  censure  and  of  human  applause.  But  we 
sliould  deem  it  an  omission  of  duty,  as  well  as  of  gratitude,  did  we  not 
come  forwuril,  now  that  our  motives  cannot  be  misconstrued,  to  mark 
in  the  stroui^cst  manner  the  deep  sense  we  entertain  of  his  virtuous 
administnition.  That  spirit  of  even-handed  justice  which  prompted  his 
decisions, — the  uncomjucrdble  assiduity  and  unshaken  firmness  which  lie 
evinced  in  disi  barging  the  functions  of  his  high  office, — the  uii!;hrinking 
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zeal  whiclL  animated  lum  in  making  salutary  refonns^— but>  above  all, 
that  high  principle  of  independence  and  integrity  which  led  him  to 
sacrifice  so  much  of  his  private  happiness  to  the  conscientious  perform- 
ance  of  his  public  duties^ — these^  my  Lord8>  are  the  virtues  which  have 
grown  upon  our  gratitude,  since  every  day's  experience  teaches  us  to 
appreciate  their  value. 

''  In  briefly  noticing  the  ifiost  prominent  features  in  the  administra* 
tion  of  Sir  Edward  West,  we  cannot  but  dwell  with  grateful  delight  on 
the  easy  access  which  that  humane  and  honourable  judge  at  all  times 
afforded  to  the  poor  and  needy  part  of  our  countrymen.  That  he  ren« 
dered  the  adminbtration  of  law  less  expensive  to  the  inhabitants  of 
this  presidency,  thus  throwing  open  to  the  poor  the  avenues  of  justice, 
so  long  barred  against  them,  is  not  the  least  solid  advantage  deriveil 
from  a  career  fertile  in  benefits.  But,  great  and  salutary  as  was  this 
reform,  it  did  not  satisfy  that  glowing  spirit  of  philanthropy,  ever 
thoughtful  to  devise,  and  active  to  execute,  what  might  lessen  the  dis- 
tresses, or  increase  the  happiness,  of  his  fellow-creatures.  Scrupulous 
in  the  discharge  of  his  hieh  functions  as  a  judge,  which  alone  seemed 
labour  too  great  even  for  his  energetic  mind,  he  found  leisure,  and  had 
the  condescension  to  become  himself  the  advocate  of  the  indigent. 

"  But  amongst  the  many  great  favours  received  at  the  hands  of  Sir 
Edward  West,  that  for  which  we  would  chiefly  record  our  gratitude 
is  the  manner  in  which,  conjointly  with  your  Lonlships,  he  carried 
into  execution  the  recent  provision  of  the  British  legislature,  for  admit- 
ting the  natives  of  this  country  to  sit  on  juries.  The  wise  and  conci- 
liatory methods  he  took  to  give  effect  to  the  wishes  of  parliament, — the 
condescension  with  which  he  conferred  with  every  class  of  the  native 
community, — the  prudent  deference  he  paid  to  all  their  national  and 
religious  feelings, — the  zeal  with  which  he  laboured  to  overcome  innu- 
merable difficulties  arising  out  of  the  multiform  constitution  of  our 
body,  and  the  solicitude  he  displayed  to  set  the  intention  of  the  enact- 
ment in  its  true  light, — ^are  fresh  in  the  recollection  of  us  all.  To  these 
exertions  it  is  owing  that  the  natives  of  Bombay  are  now  in  the  enjoy- 
ment of  one  of  the  greatest  privileges  of  freemen. 

"  A  knowledge  of  the  virtuous  and  enlightened  character  of  the  late 
Chief  Justice  cannot  fail  to  have  prevailed  throughout  a  large  portion 
of  our  countrymen  in  India ;  but  it  has  only  been  pemiittcd  to  the  in- 
habitants of  this  island  to  enjoy  the  immediate  fruits  of  his  distin- 
guished judicial  administration.  However  imperfect  any  further 
addition  may  prove  to  this  record  of  our  deep  sorrow  for  his  demise,  and 
respect  for  his  memory,  we  beg  to  announce  that  we  have  raised  a  sum 
of  money,  which  it  is  designed  to  make  over  to  the  Native  Education 
Society,  to  be  vested  by  them  in,  government  securities,  for  the  endow- 
ment of  one  or  more  scholarships,  and  the  distribution  of  one  or  more 
annual  prizes,  according  to  the  amount  of  interest  realized  from  the 
total  fund,  to  be  denominated  '  Chief  Justice  West's  Scholarships  and 
Prizes.*  Engaged  as  the  late  Judge  was  himself  so  earnestly  in  im- 
proving the  condition  of  the  natives,  we  humbly  hope  that  we  have 
devised  the  most  durable  %nd  appropriate  method  of  perpetuating  the 
grateful  recollection  of  him  among  them,  and  training  up  our  children 
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to  fk^  proper  discharge  of  those  public  duties  to  which  he  first  showed 
them  the  way. 

^*  With  a  firm  reliance  on  the  continued  favour  and  kindness  of  your 
Lordshipsj,  we  are  with  the  sreatest  respect,  nly  Lords,  your  Lordships' 
most  obedient  and  most  humble  servants." 

(Signed  by  about  140  of  the  principal  Hindoo,  Parsees, 
Mahomedan  merchants  and  inhabitants.) 
"Bombay,  Oct  1." 


Art.  III.— COOPER^S  LETTERS  ON  THE  COURT 
OF  CHANCERY. 

Lettres  aur  la  Cour  de  la  ChanceUerie^  et  quelques  Points  de  la 
Jwrisprudence  Jngloise.  Par  M.  C.  P.  Cooper^  Avocat  An- 
glois.     Nouvelle  edition,  revue  et  corrigee.  A  Londres,  1828. 

Every  man,  we  are  told,  owes  a  debt  to  his  profession.  If 
reputation  be  dearer  than  wealth,  it  is  something  more  than  a 
mere  satisfaction  of  this  debt  to  raise  up  the  prostrate  fame  of 
his  profession,  or  to  relieve  it  from  any  part  of  the  public  odium 
under  which  it  has  fallen.  This  commendation  is  due  to 
the  author  of  these  Letters ;  they  prove,  that  there  are  at 
least  some  exceptions  to  that  opposition,  by  what  has  been  taunt- 
ingly called  ^^  the  tribe  of  lawyers,^^  to  the  amelioration  of  the 
laws,  which  has  become  a  bye-word  and  a  reproach  against 
them.  Whether  the  great  bulk  of  the  profession  to  which  Mr. 
Cooper  belongs  will  deem  his  debt  to  have  been  well  paid  by  such 
a  publication  as  this,  may  indeed  admit  of  question.  There  is  too 
much  reason  to  fear  they  will  not  consider  the  matter  in  this 
favourable  light.  They  stand  pledged  in  too  many  ways,  by  con- 
siderations of  interest,  and  the  strong  bias  of  early  associations,  to 
regard,  with  a  kindly  eye,  a  vigorous  and  well-directed  effort  to 
promote  the  reform  of  lucrative  or  familiar  evils.  This  disposition 
IS  not,  however,  peculiar  to  lawyers  as  a  body ;  it  is  common  to  all 
orders  of  men;  for,  to  make  use  of  the  words  of  the  indefatigable 
republican,  in  his  Grounds  and  Reasons  of  Monarchy^  "  he 
knows  nothing,  that  knows  not  how  superstitiously  the  generality 
of  mankind  is  given  to  retain  traditions,  and  how  pertinacious 
they  are  in  the  maintenance  of  their  first  prejudices ;  insomuch, 
that  a  discovery  or  more  refined  reason  is  as  insupportable  to 
them  as  the  sun  is  to  an  eve  newly  brought  out  of  darkness : — some 
are  withheld  by  sloth  and  timorousncss ;  some  looking  no  farther 
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than  their  private  welfare,  are  indifferent  at  the  muItiplicaUon  of 
public  evils ;  others  (and  these  the  worst  of  all),  out  of  a  pravity 
of  nature,  sacrificing  to  their  ambition  and  avarice,  in  order  to 
that,  will  follow  any  power,  and  concur  with  any  machinations.''^ 
This  general  indifference,  or  opposition  of  the  professors  of  the 
law  to  reform,  is  the  more  to  be  lamented,  because,  when  we  look 
at  the  complicated  nature  of  the  institutions  by  which  our  laws  are 
administered,  the  aid  of  the  practical  lawyer  appears  to  be  abso- 
lutely essential  to  the  success  of  any  undertaking  having  the 
reform  of  them  for  its  object.  Professional  experience  enables 
him  to  appreciate,  with  accuracy,  the  nature  ana  amount  of  the 
evils  to  be  redressed,  and  to  devise  means  whereby  each  may 
be  taken  away,  without  opening  a  door  for  some  antagonist,  ana, 
perhaps,  more  ^evoiis  evil.  By  the  co-operation  of  such  men 
only  can  we  avoid  infrinj^g  upon  what  we  hold  for  a  fundamental 
maxim  in  government  and  legislation,  never  to  exhibit  a  re- 
medy more  violent  than,  the  nature  and  urgency  of  the  case 
requires. 

These  considerations  impart  additional  value  to  the  labours  of 
Mr.  Cooper ;  a  value  whicn  we  could  not  very  well  concede  to  the 
French  letters,  when  they  were  first  published  in  an  anonymous 
shape.  Reason  and  argument,  it  is  true,  have  an  authority  of 
their  own,  and  want  no  name  to  give  them  currency ;  but  with 
respect  to  matters  of  opinion  and  allegations  of  fact,  we  naturally 
inquire  into  the  competency  of  the  person  who  advances  them. 
Of  this  partial  satisfaction  the  form  of  an  anonymous  publication 
deprives  us.  Mr.  Cooper  has  therefore  acted  wisely  in  leaving  his 
concealment;  and,  notwithstanding  some  severe  strictures  upon 
the  conduct  and  motives  of  individuals,  he  may  cast  off  aU  appre- 
hensions of  sufiering  from  their  open  resentment ;  for  we  are  not 
living  in  the  days  of  Sir  John  Coventry,  when  mutilation  of  person 
was  tne  lot  which  commonly  befel  those  who  indulged  in  pasquinade. 

It  would  be  rattier  fastidious  than  wise  to  quarrel  with  the 
manner  and  language  which  the  author  has  adopted  for  conveying 
his  opinions  to  the  public ;  our  principal  concern  is  with  the  opi- 
nions themselves ;  but  as  it  may  at  first  sight  appear  liable  to 
censure,  it  is  but  fair  to  let  him  tell  his  own  story  upon  this  head, 
which  we  find  in  the  Appendix  to  the  Brief  Account  of  Parlia^ 
mentary  Proceedings  respecting  the  Court  of  Chancery^  &c. 

**  With  regard,"  he  says,  "  to  the  author's  motive  for  publishing  in 
French,  there  are  few  persons  who  have  read  the  first  and  the  last 
letters  who  have  not  discovered  it.  Many  persons  think  that  the  author 
has  allowed  himself  to  be  swayed  by  false  notions  of  delicacy,  and  that 
he  would  have  acted  more  wisely  had  he  published  in  English.  The 
motive,  however,  for  giving  the  work  to  the  learned  public  only,  even  if 
it  be  erroneous,  cannot  possibly  do  him  any  discredit.     All  the  first  and 
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the  last  letters  were  written  whilst  Lord  Eldon  held  the  seals^  and  were 
intended  for  one  of  the  public  papers.  His  lordship^  however,  resigned 
before  any  one  of  them  was  printed." 

Th  the  letters  here  alluded  to,  the  character  and  conduct  of  the 
late  and  the  present  Lord  Chancellor,  are  treated  with  considerable 
freedom  and  intrepidity  of  remark.  By  so  doin^,  the  author  has, 
perhaps,  dejiarted  from  sound  policy,  and  has  raised  up  a  spirit  of 
iiostility  which  he  will  find  it  difficult  to  pacify ;  but  whatever 
may  be  thought  of  the  justness  of  his  remarks,  he  is  entitled  to 
the  rare  commendation,  of  not  suffering  his  honesty  to  enter  into 
a  questionable  compromise  with  delicacy,  or  to  be  bartered  away 
for  a  still  more  questionable  respect  for  eminency  of  name  or  sta- 
tion. But  Lord  Eldon  is  now  withdrawn  from  the  open  scene  of 
public  life.  In  us,  therefore,  it  would  be  a  safe  but  not  very 
generous  exploit  to  brave  and  insult  over  a  retired  veteran,  shorn 
of  his  former  power.  Whatever  may  have  been  the  influence 
which,  as  Chancellor,  he  exercised,  to  discourage  any  project  for 
the  reformation  of  his  own  Court,  yet  as  he  was  not  m  tact  the 
cause  of  the  evils  complained  of,  and  as  the  day  of  his  influence 
is  past  and  has  now  dawned  upon  another,  it  is  not  worth  while, 
for  those  who  by  the  course  of  their  inquiries  are  not  compelled  to 
pronounce  upon  his  character,  to  undertake  the  task  ev  invidui. 
Of  the  noble  person  who  now  fills  the  highest  judicial  station  in 
the  kingdom,  not  only  would  it  be  unfair  and  premature  to  pro- 
nounce an  unfavourable  opinicm,  but  we  think  that  his  personal 
character  affords  a  pledge  tliat  he  will  not  be  hostile  to  the  im- 
provement of  that  branch  of  the  judicatinre  over  which  he  presides. 
He  has  no  prejudices  to  overcome,  no  modes  or  habits  of  thought 
to  encounter,  no  conflict  to  engage  in,  between  his  own  prepos- 
sessions and  the  public  voice.  Every  age  produces  characters 
adapted  to  its  spirit  and  necessities:  we  trust  to  sec  this  truth 
realized  in  the  present  Chancellor.  His  official  life  will  be 
crowded  with  opportunities  for  establishing  his  fame  upon  the 
most  lasting  and  noblest  basis — the  basis  of  public  good. 

By  the  extract  we  have  already  given,  we  think  Mr.  Cooper 
has  fully  discharged  himself  of  all  suspicion  of  having  been 
pronipttd  by  the  soft  and  pleasing  whispers  of  vanity,  or  the 
affectation  of  learning,  in  choosing  to  dress  up  his  sentiments  in  the 
French  rather  than  the  Knglisli  language ;  we  acquit  him  also  of 
any  intention  to  deceive  eitber  enemy  or  friend,  native  or  foreigner, 
when  he  adopted  a  method  of  writing  not  very  usual  with  our 
countrymen.  But  notwithstanding  this  acquittal,  he  has  a  great 
deal  to  answer  fur,  in  thus  laying  a  double  trap  for  those  who  with 
more  hardihood  than  prudence  have,  on  the  one  hand,  pronounced 
upon  the  style  from  their  knowledge  of  the  author,  and  on  the 
other,  have  thought  to  discover  the  author  through  the  medium 
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of  the  style.  As  an  example  of  this  chance-medley,  and  a  speci- 
men of  tne  perverse  ingenuity  by  which  men  can  sometimes  argue 
themselves  mto  false  conclusions,  we  take  the  following  remarks 
from  the  Revue  Encyclopediquef  in  its  notice  of  these  letters. 

''  Si  les  details  nombreux  et  vraiment  instructifs  que  ces  lettres  ren- 
ferment  sur  la  legislation,  et  sur  I'organisation  et  1^  personnel  du  bar- 
reau  Anglais,  peuvent  faire  croire  qu'elles  ne  sent  ^.  Toeuvre  d*une 
personne  ^trang^re  a  la  Grand- Bretagne ;  d*un  autre  cot^,  Tidionie  dans 
lequd  elles  sont  ecrkes,  et  leure  genre  de  style,  laissent  peu  de  doutes  sur 
leuir  origine  Fran^ aise.  On  y  trouve*  en  effet^  ce  ton  tant  soit  peu  fron- 
deur,  inherent  aux  habitans  de  notre  pays,  et  un  franc-parler  sur  les 
homme^  et  sur  les  choscs,  peu  d'accord  avec  la  circonspection  habituelle 
des  avocats  Anglois." 

A  considerable  number  of  these  letters  are  devoted  to  the  fertilr 
subject  of  codification  ;  to  this,  as  a  general  measure,  having  foe 
its  objects  the  definition  of  principles,  the  enunciation  of  niles, 
the  reducing  into  scientific  order  the  entire  body  of  our  municipal 
law,  and  conferring  upon  the  whole  an  absolute  and  legislative 
authority,  Mr.  Cooper  has,  on  this  as  on  other  occasions,  ex- 
pressed himself  decidedly  hostile.  Notwithstanding  the  learning 
and  ingenuity  which  he  has  displayed  on  this  topic,  as  we  have 
more  than  once  expressed  our  own  opinions,  we  shall  not  now 
return  to  the  discussion,  but  shall  confine  our  attention  to  those 
parts  of  this  publication  which  immediately  relate  to  the  Court  of 
Chancery  and  to  the  House  of  Lords  as  a  court  <of  appeal. 

The  various  causes  to  which  the  author,  in  common  with  others, 
attributes  the  defects  occurring  in  the  administration  of  iustice  in  the 
Court  of  Chancery,  consist  in  the  following  particulars.  The  increase 
of  jurisdiction — ^prolixity  of  pleading — the  frequent  incapacity  of 
Masters  in  Chancery,  and  the  mode  of  transacting  business  in  the 
Master's  office — the  right  of  appfeal  to  the  House  of  Lords,  and  the 
host  and  confused  jumble  of  the  public  statutes.  The  effect  of  the 
circumstances  thus  enumerated  he  alleges  to  be,  not  merely  the 
oppression  of  the  actual  suitor,  but  the  discouragement  and  pre- 
vention of  suits ;  or,  in  other  words,  they  operate  as  a  denial  of 

JUSTICE. 

Jt  is  obvious  that  the  latter  part  of  this  statement  contains  a 
negative  proposition ;  of  such  a  nature,  however,  that  the  person 
wk<5  advances  it  is  bound  to  adduce  some  sort  of  proof  in  its  sup- 
port. But  although  some  persons  may  require  direc*  and  posi- 
tive proof  even  of  negative  propositions ;  yet  it  is  obvious  to  any  one 
who  nas  thought  at  aU  upon  the  subject,  that  they  can  only  be  proved, 
either  by  the  circuitous  method  of  exhausting  and  disproving  all 
the  opposing  affirmatives,  or  by  an  assemblage  of  probabihties, 
and  in  some  cases  by  a  single  but  strong  probabiUty  in  their  favour. 

VOL.  II. — JU.  8 
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Such  a  proof  we  have  in  support  of  the  statement  in  question ;  for 
it  is  highl}r  improbable  that,  notwithstanding  the  prudence  and 
wariness  with  which  men  in  general  conduct  their  affairs,  the 
effect  of  the  various  evils  inherent  in  the  Court  of  Chancery,  and 
the  delay  and  expence  which  they  produce,  should  not  be  ffreatljr  to 
diminish  the  number  of  suitors.  Men  acting  under  the  excite- 
ment of  passion  may,  indeed,  like  the  two  brothers  who  spent 
100/.  in  quarrelling  about  a  gold  chain  of  the  value  of  80/., 
embark  their  fortunes  upon  the  sea  of  litigation,  and  run  the  risk 
of  wrecking  the  whole ;  but  these  are  unusual  cases,  and  furnish 
no  rule  to  judge  by.  It  is,  moreover,  matter  of  every  day'^s 
experience,  that  prudent  men,  unless  the  stake  be  great,  or  tne 
necessity  inevitable,  decline  to  jeopardy  their  happiness  and 
wealth  m  an  application  to  the  Court  of  Chancery  for  justice. — 
Claims  are  kept  back,  rights  relinquished,  injuries  passively 
borne ;  and,  in  many  cases,  the  matter  in  dispute  is  referred  to 
the  decision  of  some  ignorant  or  partial  arbitrator.  This,  in 
itself  is  an  evil  of  no  common  magnitude,  and  is  a  measure 
which,  without  a  gross  disregard  of  the  principles  by  which  society 
subsists,  no  state  can  compel  its  subjects,  from  motives  of  pru- 
dence, to  adopt ;  and  although,  in  the  present  condition  of  our 
judicial  establishments,  it  is  a  wise  and  beneficent  policy  to 
encourage  the  bye-iustice  which  is  meted  out,  however  aukwardly, 
by  the  unpractised  hand  of  a  private  arbitrator,  we  have  ever 
regarded  tne  statute  of  William,  by  which  it  was  sanctioned,  as 
little  short  of  a  legislative  proclamation  of  disgrace  upon  the 
judicature  of  the  kingdom,  and  a  virtual  acknowledgement  that 
It  was  inadequate  to  meet  the  public  demand  for  justice. 

The  incompetency  of  the  Court  of  Chancery  to  dispatch  the 
business  which  even  now  comes  before  it,  ana  much  more  that 
with  which,  but  for  the  reasons  we  have  alluded  to,  the  vast 
increase  of  wealth,  and  the  extended  commerce  of  the  country 
would,  in  the  present  day,  overwhelm  the  court,  may  without 
doubt  be  tracea  to  the  increase  of  its  jurisdiction ;  qucBy  ab 
eaiguis  profecta  initiis  (as  was  said  of  the  Roman  Empire) 
eocreverity  ut  jam  magnitudvne  lahoret  su&. 

Mr.  Cooper  gives  the  following  rapid  sketch  of  this  gradual 
increase  of  jurisdiction,  and  the  accession  of  business  consequent 
upon  it  :— 

''  Ce  fut  a  peu  pi^  a  I'entr^  du  siede  dernier  que  les  affaires  de  la 
Chancellerie  commenc^rent  a  changer  de  face,  elles  au^ent^rent 
cnsuite  d'une  maniere  si  prodigeuse,  leur  nombre  et  leur  importance 
devinrent  tels,  que  presque  toujpurs  un  seul  magistrate  aid6  seulemens 
du  Garde  des  RGles  et  des  MaStres  en  Chancelleries  fut  insuffisant  pour  let 
terminer.  C'est  encore  k  eette  ^poque  dont  je  viens  de  parler,  au'apres 
bien  des  discussions  la  jurisdiction  de  la  Chamfare  des  Pairs  dans  les 
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ajppdfl  en  matiibe  civile  a  6t6  6tabiie :  et  bientfit  aprte  les  ap^s  ae  mul- 
tipli&rent  teUementy  qu'ils  suffinoient  pour  occupier  une  partie  consider- 
able des  temps  de  la  Cbambre  des  Pairs,  que  le  Cbanoeluer  ^toit  oUig^ 
minder,  mais  non  sans  beauooup  n^ffliger  les  afiaires  de  la  Cbanodlerie. 
Enfin  axriy^rent  les  afiaires  des  faiUites,  qui  sont  aujourdhui  devenues 
si  nombreusesy  et  si  oonsiderablesy  que  demi^rement  elles  ont  piis  a  la 
Gnir  le  quart  de  i'ann^. 

^  *'  Telle  est  I'origine  du  nud  qui  s'est  oontinuellement  accru,  sans  Ton 
ait  avls^  au  mq^en  d'y  porter  rem^e, si  oe n'est [aune 6poque  toute  a-fait 
r^oente.  Ainsi  que  je  I'ai  deja  ezpliqu^y  ce  rem&ii^  n'^toit  point  assea  fort 
pour  le  mal.  On  s^est  servi  de  lalancette,  tandis'qu^  Ton  devoit  user  du 
bistouri,  quoiqu*il  soit  vrai  de  dire  qu'il  faut  ioujours  employer  avec 
precaution  d'une  lance  tranchante,  de  peur  de  couper  dan^  le  vif;  Enfin 
on.  a  roulu  r^parer  un  vieux  b&timent  pr^t  a  s'ecrquler,  tandis  que  pour 
r^ussir  il  falloit  le  reconstruire,  et  pour  cet  objet  se  servir  des  mimes 
fondations>  et  employer  les  andens  materieux.  Car  vous  saves  que  je  ne 
suis  pas  du  nombre  de  ceux  qui  pensent  qu'il  soit  avantageux  a  des 
nations  policies,  telles  que  la  France  et  rAneleterre,  de  leur  oter  leurs 
anciennes  institutions*  pour  y  substituer^  un  code  de  lois  qui  leur  seroient 
tout-a-fait  ^trangeres. 

''  Sans  doute  vous  aurea  remarqu^,  que  presque  tons  les  cbangemens 
[ui  ont  eu  lieu  a  la  Cour  ont  plutot  contribu^  a  multiplier  les  devoirs 
iu  Chancellier  quit  les  simplifier.  C'est  rtomment  que  la  Cbambre  des 
Pairs  s'est  arrog^  le  droit  d'appel  dans  les  causes  dviles,  et  au  lieu  de 
saisir  cette  occasion  pour  y  fixer  le  Cbancellier>  et  de  nommer  un  autre 
juffe  pour  pr^ddex  a  la  Cour  de  la  Cbancellerie,  on  a  d6cid^  que  le  meme 
pxisiaent  suflisoit  pour  les  deux,  et  y  jugeroit  altemativement ;  laissant 
la  prindpele  cour  du  royaume  sans  autre  juge  que  le  Garde  des  Rdles. 
Lorsque  les  afiaires  de  faillites  ont  augment^  de  manike  a  occuper 
exclusivement  un  tribunal,  on  a  joint  cette  cbaige  a  celles  qu'avoit  d&k 
le  Chancelier,  et  ne  pouvant  s'en  acquitter  seul,  il  a  cr^  pour  cet  eStet 
une  oentaine  d'offiders:  mais  il  n'a  pas  all^ger  le  fardeau  que  tres 
foiblement" 

The  author  then  proceeds  to  notice  the  partial  relief  given  to 
the  Court  in  the  discharge  of  these  too  onerous  duties  by  the 
creation  of  the  office  of  vice-Chancellor.  It  was  manifest  that 
this  measure,  by  giving  an  appeal  from  the  new  judge  to  the 
Lord  Chancellor,  was  rendered  far  less  remedial  than  under  other 
circumstances  it  might  have  been  ;  for,  although  this  was  in  some 
respects  a  providon  essential  to  the  preservation  of  consistency 
ana  uniformity  of  decision  in  all  the  branches  of  the  Court,  it 
tended  to  neutralize  the  benefits  which  might  have  been  expected 
to  flow  from  the  appointment,  by  making  the  Chancellor  tor  the 
most  part  a  mere  judge  of  appeal,  by  protracting  the  duration 
and  multiplying  the  expences  of  a  suit,  and  aggravating  the  very 
evils  it  was  intended  to  relieve. 

It  was  not,  therefore,  likely,  that  the  persevering  senator,  who 
by  his  endeavours  to  effect  a  solid  and  real  improvement  in  the 
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Court  of  Chancery,  has  won  as  much  honour  as  his  opponents 
have  of  disgrace,  would  be  satisfied  by  a  measure,  which,  like  the 
poles  of  attraction  and  repulsion  of  the  magnetic  needle,  contained 
within  itself  the  two  opposite  tendencies,  of  relief  and  aggravation. 
The  contest  of  this  person  and  of  his  coadjutors,  has  been  long 
and  severe ;  but,  as  was  said  long  ago,  a  good  motion  in  parlia- 
ment never  dies ;  and  the  next  step  of  their  success  was  the  com- 
mission of  inquiry  in  1825.  We  have  no  wish  to  speak  in  harsh 
terms  of  the  report  made  under  this  commission,  oecause  we 
believe  that  the  majority  of  the  commissioners,  as  they  were 
undoubtedly  competent  to  the  honourable  task  committed  to  them, 
so  they  were  sincerely  inclined  to  fulfil  it  in  its  utmost  extent ; 
but  we  state  it  rather  as  matter  of  fact  than  of  opinion,  that,  as 
yet,  their  report  has  been  abortive.  The  disclaimer  of  it  by  a 
certain  lord,  which  has  been  persevered  in,  notwithstanding  the 
assent  of  one  upon  whose  steps  he  has  usually  followed  as  a  most 
faithful  retainer,  gave  a  wound  to  its  dignity  and  force,  from 
which  it  has  never  recovered,  and  at  the  same  time  carried  the 
appearance,  we  will  not  say  of  insidious  juggle,  but  of  something 
which  deprived  the  recommendations  contained  in  it  of  very  mucn 
of  their  authority.  We  cannot,  however,  bring  ourselves  to  think, 
that  the  learned  persons  who  framed  the  host  of  propositions 
annexed  to  the  report,  ever  dreamt  of  offering  them  as  an  effectual 
remedy  for  the  delay  which  then  existed,  and  still  exists,  in 
hearing  causes ;  but  with  respect  to  the  effect  which  these 
propositions,  had  they  been  all  adopted,  would  have  produced, 
we  fully  concur  in  the  following  remarks  of  Mr.  Cooper: — 

"On  ^pargneroit  peut-etre  quelques  mia^rables  francs,  et  les  causes 
seroient  avancees  sur  les  roles  quelques  semaines  plutot.  Mais  aucune 
mesure  ne  se  prendroit  pour  exp^er  ces  jugemens  dans  une  p^riode  de 
temps  plus  conforme  a  I'exactitude  indispensable  dans  line  bonne  admi- 
nistration. Lorsq'une  cause  reste  inscrite  sur  le  role  pendant  plu- 
sieurs  ann6e8,  sans  etre  jug^,  je  crois  que  e'est  se  railler  des  iusticiables, 
que  de  leur  parler  de  r^tormes  de  la  cour,  en  abr6geant,  de  quelques 
semaines  seulement,  le  temps  employe  pour  mettre  une  cause  en  6tat 
d'etre  jugee." 

The  evil  alluded  to  in  this  passage  is  notorious  to  every  one 
who  is  at  all  acquainted  with  the  condition  and  progress  of  busi- 
ness in  the  Court,  and  js  of  all  evils  the  most  odious,  and  consti- 
tutes, perhaps,  the  most  fruitful  source  of  discontent. 

Sir  John  Leach,  when  Vice-Chancellor  (as  has  been  elsewhere 
remarked),  endeavoured  to  qualify  it,  and  to  diminish  the  appa-* 
rent  mass  of  business,  by  directing,  at  the  hearing,  a  variety  of 
unusual  references  to  the  Master.  By  this  means  the  original 
hearing  of  causes  was  rapidly  disposed  of;  but  the  measure  was 
deficient  in  foresight,  and  can  only  be  compared  to  the  conduct  of 
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an  embarrassed  trader,  who  pays  off  his  debts  by  accommooa- 
tion  paper,  and  indulges  in  the  fond  hope,  that  he  is  quite 
relieved  from  their  pressure.  It  inflicted  additional  delay  and 
expence  upon  the  already  wearied  and  impoverished  suitor,  with- 
out affordmg  to  the  Court  any  effectual  relief  whatever.  It  was 
that  false  or  affected  dispatch  which  has  been  characterised  by 
Lord  Bacon  as  ^^  one  of  the  most  dangerous  things  to  business  that 
can  be,  and  like  that  which  the  physicians  call  predigestion,  or 
hasty  (Ugestion,  which  is  sure  to  fiU  tne  body  full  of  crudities  and 
secret  seeds  of  diseases.^^ 

Notwithstanding  the  importance  of  this  topic,  the  Chancery 
comhiissioners,  who,  by  the  terms  of  the  commission,  appear  to 
have  been  fully  authorised  to  enter  upon  it,  (no  matter  whither  it 
led  them,)  approach  it  in  the  most  gentle  and  respectful  maimer, 
with  the  hall-advancing,  half-retiring  step  of  a  finished  coquette. 
"With  respect,^  they  observe,  "  to  the  delay  which  occurs  between 
the  time  of  setting  down  a  cause  for  hearing,  and  the  actual 
hearing,  it  is  obvious  that  it  cannot  be  regulated  by  rules  or 
orders,  but  must  necessarily  depend,  in  a  great  degree,  upon  the 
quantity  of  bu'^Auess  which  is  brought  before  the  Court.  We  con- 
sider that  many  of  our  propositions  will  have  an  important  effect 
in  relieving  the  court,  and  will  thus  accelerate  the  dispatch  of  its 
general  business.*^  This  is  the  whole  of  what  they  have  ventured 
to  state  on  this  subject,  in  the  face  of  the  vast  body  of  evidence 
they  thought  fit  to  accumulate,  and  which  is  so  eminently  dis- 
tinraished — ^by  the  modest  impression  of  Mr.  Bell,  the  angelical 
flignt  of  Mr.  Shadwell,  and  the  fierce  anathema  of  Mr.  Bick- 
errteth. 

Mr.  Cooper,  in  another  publication,  to  which  we  have  already 
had  occasion  to  refer,  has  endeavoured  with  much  ingenuity,  and, 
we  think,  with  no  less  success,  to  show  that  the  effect  of  the  delay 
which  takes  place  in  the  hearing  of  causes  ready  for  hearing,  is, 
without  regard  to  the  expences  of  a  suit,  or  any  other  form  of 
delay,  a  principal  reason  why  the  number  of  suits  instituted  in 
the  present  century,  compared  with  that  of  former  times,  bears 
no  proportion  to  the  increase  of  what  we  may  call  the  res  litium ; 
that  it,  in  fact,  discourages  the  institution  of  suits,  and  produces 
the  same  effect  with  an  actual  denial  of  justice.  Mr.  Cooper's 
reasoning  on  this  point  has  hitherto,  we  think,  been  misunder- 
stood ;  we  shall,  therefore,  take  the  principal  features  of  it,  and 
endeavour  to  set  them  in  a  clearer  light,  and  shall  subjoin  some 
additional  remarks,  confirmatory  of  his  view  of  the  subject,  which 
will  also  go  far  to  prove,  that  the  only  remed3r  whereby  thia 
grievance  can  be  effectually  removed,  is  by  increasing  the  efficient 
strength  of  the  judicial  establishment  of  the  court.     The  figures 
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and  statements  we  make  use  of  aie  those  which  aie  already  before 
the  public,  in  the  Proceedings  in  Parliament^  ae  tothe  Court  of 
Chancery^  4-c. 

It  appears,  that  in  ten  years  of  Lord  Hardwicke^s  time,  from 
1745  to  1754,  the  number  of  bills  filed  was  18,909,  Yielding  a 
yearly  average  of  about  1890 ;  from  1800  to  1809,  the  number 
of  biUs  filed  was  15,440,  giving  a  yearly  average  of  1544,  being 
less  by  more  than  300  in  the  year  than  in  the  interval  between 
1745  and  1754.  This  statement  is,  however,  liable  to  some  qua- 
lification, for  in  1801  the  number  of  bills  filed  was  1225  only; 
and  the  number  appears,  with  one  or  two  exceptions,  to  have 

fone  on  graduaUv  mcreasing  till  1809 ;  but  even  in  the  year 
810,  which  exhibited  an  increase  upon  the  year  immediately 
preceding,  the  number  of  bills  filed  was  only  lyOO,  which  is  less 
oy  nearly  200  than  the  yearlv  average  number  of  bills  filed  in  the 
ten  years  between  1745  and  1754 ;  so  that,  looking  at  the  increase 
of  the  wealth  and  commerce  of  the  country,  we  find  that  the  actual 
quantity  of  business  presented  to  the  Court  has  varied  inversely 
as  the  quantity  of  matter  out  of  which  it  is  produced.  Mr.  Cooper, 
as  we  have  remarked,  accounts  for  this  sin^pilar  phenomenon,  by 
the  delay  which  occurs  between  the  settmg  down  a  cause  for 
hearing  and  the  hearing;  and,  although  it  be  true  that  other 
causes  of  delay  and  of  expence  exist,  which  tend  to  discouraee 
suits  in  equity,  yet  it  appears  sufficiently  probable  to  find  cremt 
with  any  mind  not  shut  against  conviction,  that  this  must  be  one 
of  the  chief  causes  of  the  discouragement,  as  well  from  the  in- 
fluence which  the  example  and  dilatory  habits  of  the  Court  must 
exert  upon  its  subordinate  officers,  as  from  the  feelings  of  impa- 
tience and  indignation  which  are  excited  by  that  stagnant  condi- 
tion of  a  suit,  over  which  the  parties  themselves  have  no  influence 
whatever.  It  is  obviously  a  very  difficult  thing  to  separate  the 
various  evils  which  overspread  the  Court  of  Chancery  one  from 
the  other,  in  respect  of  their  operation,  and  so  justly  to  apportion 
the  whole  efiect  as  to  ai^rtain,  with  any  thing  like  precision,  the 

Juantity  that  is  due  to  each ;  but  with  respect  to  that  of  delay  in 
earing,  we  can  ascertain  negatively  what  is  the  efiect  of  this 
specific  evil,  by  observing  the  actual  efiect  produced  upon  the 
business  of  the  Court  by  celerity  and  dispatch.  This  maj 
be  done  in  injunction  cases,  the  adducing  of  which,  for  this 

Jurpose  has  been  very  jy^^y  termed  the  most  ingenious  of  Mr. 
looper^s  speculations.  This  description  of  business  is  well  known, 
from  its  urgency,  to  have  a  preference  over  aU  other,  and  therefore 
experiences  comj^aratively  but  very  little  delay. 

Mr.  Cooper  gives  us  tne  followmg  account,  being  all  that  is  to 
be  foimd  in  print  on  this  subject ;— t 
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Common  and  Special 
Injunctions. 
In  8  months  of  the  year  1799)  7  ^^ 

there  were  grantea 5 

In  8  months  of  the  year  1821 I74 

Again, 

In  1800  there  were  granted 49 

1801 73 

In  1822    240 

1823    207 

From  this  it  appears  that  the  increase,  which  that  branch  of 
business  not  exposed  to  delay  in  hearing,  aas  experienced  aince 
the  beginning  of  the  present  century^  is  as  5  to  1 ;  while  the 
increase  in  the  total  number  of  bills  of  all  descriptions,  (having 
regard  to  the  same  periods,)  including  those  upon  which  these 
imunctions  have  been  obtained,  and  also  including  injunction 
buls,  which  have  failed  of  their  object,  but  which  have  been 
filed,  under  the  influence  of  the  same  motives  as  those  in  which 
injunctions  have  been  obtained,  is  something  less  than  as  2  to  1. 
A  more  striking  proof  of  the  real  source  of  the  reluctance  of  par- 
ties to  engage  in  an  equity  suit  can  scarcely  be  found. 

Another  remarkable  evidence  of  the  feelings  with  which  the 
parties  to  a  suit  generally  regard  the  tedious  mterval  that  takes 
place  before  they  can,  in  the  regular  course  of  business,  obtain 
a  hearing,  may  be  found  in  the  vast  increase  of  late  years  in  the 
number  of  motions.  Although  no  part  of  the  final  and  substantial 
relief  prayed  for  by  a  bill  can  be  obtained  upon  motion  before 
hearing,  yet  the  ingenuity  of  professional  men  have  devised  a 
variety  01  motions,  involving  tne  main  principle  on  which  the 
final  relief  at  the  hearing  must  be  either  granted  or  refused.  An 
attempt  is  thus  made  to  obtain  per  saltum  a  decision,  upon  motion, 
on  the  main  point,  by  which  a  very  great  number  of  suits  are  in 
fact  put  an  end  to.  The  proper  and  regular  business  of  the  Court 
is  thereby  much  interruptea;  the  amninistration  of  justice  is 
carried  on  by  the  worst  of  all  possible  kinds  of  evidence,  a  host  of 
aflidavits ;  and  the  delay  in  hearing  motions  has  at  last  grown  to 
almost  the  same  amount  as  that  which  is  complained  of  in  hearing 
causes  in  the  regular  method. 

The  mode  in  which  the  grievance  under  discussion  operates,  is, 
we  think,  made  tolerably  obvious  by  the  arguments  already  ad- 
duced. But  there  are  some  whose  minds  have  undergone  so 
happy  a  discipline,  and  whose  faculties  of  perception  and  belief 
have  become  so  plastic  and  passively  obedient  to  their  will,  that 
they  can  resist  evidence,  however  direct  or  powerful,  if  it  tends 
to  subvert  a  tenet  or  persuasion  they  have  once  thought  fit  to 
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adopt  Such  men  aie  not  honest  enoueh  to  be  valuable  as  con- 
verts; but,  although  it  is  haidly  worth  while  to  attempt  their 
conversion,  we  shau  add  a  few  observations,  tending  to  confirm 
the  view  we  have  already  taken.  For  this  purpose,  it  wiU  be 
necessary  to  advert  to  the  state  of  the  Court,  with  re^urd  to  the 
price  at  which  this  costly  ware  of  justice  was  exposed  at  mart  pre- 
viously to  the  Chancellorship  of  Lord  Hardwicke. 

It  appears,  from  various  pamphlets  which  the  indu3try  of  Mr. 
Parkes  nas  brought  together,  that  the  same  corrupt  and  prolific 
sources  of  expence  attended  a  suit  in  equity  in  the  period  alluded 
to,  as  are  tlie  subject  of  complaint  in  the  present  day;  that, 
notwithstanding  the  improvement  of  intellect  in  almost  all  other 
departments  of  science  and  of  art,  in  this,  at  least,  our  predecessors 
were  not  one  whit  behind  us, — that  bleeding  the  suitor  copiously 
(as  it  was  quaintly  expressed),  '^  in  the  purse  vein,^  was  then 
practised  with  the  same  art,  and  by  pr3cisely  the  same  expedients 
as  now ;  and  that,  however  base  and  mechanical  might  be  me  parts 
of  those  who  then  exercised  the  functions  of  clerkship,  avarice 
and  rapacity  still  imparted  to  them  a  mischievous  and  fearful  edge. 
We  read  the  same  unvarying  items  of  unnecessary  copies  of 
interrogatories,  reports,  certificates,  and  affidavits;  long  and 
useless  recitals  in  decrees  and  orders,  perquisite-taking,  expe- 
dition-money, and  the  extortion  of  illegal  and  exorbitant  fees 
of  ofiice. 

But  this  statement  receives  from  the  parliamentary  inquiries 
into  the  state  of  the  courts  of  jiistice,  and  the  fees  of  their  officers, 
which  be^an  about  the  year  1730,  a  confirmation  which,  if  not  more 
striking,  is  less  exposed  to  cavil  and  suspicion,  than  the  ephemeral 
and  passionate  productions  of  pamphleteers.  The  committee  of 
the  Commons  appointed  to  make  tnese  inquiries,  notice  in  their 
report,  the  exceeding  increase  which  since  the  time  of  Elizabeth 
had  taken  place  in  the  officers  of  the  Court  of  Chancery,  and  that 
many  secretaries  and  clerks,  and  other  honorary  attendants  upon 
the  judges  of  that  Court,  whose  services  were  unknown  to  the 
ancient  practices  in  the  40th  of  Elizabeth,  appeared  then  to  claim 
large  fees ;  they  state,  that  copies  of  various  official  proceedings 
were  frequently  forced  upon  the  client,  contrary  to  his  desire,  and 
claimed  by  officers  as  due  to  them,  or  charged  by  solicitors,  though 
neither  claimed  nor  paid;  which,  considering  the  prodigious 
length  of  some  forms,  and  that  the  whole  proceedings  in  causes 
consisted  often  of  several  thousand  sheets,  was  a  grievous  abuse, 
and  ought  to  be  reformed ;  that  abuses  had  been  often  committed 
by  a  great  number  of  summonses,  for  attendance  on  the  Masters, 
issuing  without  any  attendance  of  the  *  clerks  or  solicitors,  who 
might  nevertheless  charge  their  clients  for  such  summonses  and 
their  attendance,  becauf  ^  few  bills  were  regularly  taxed  before  the 
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Masters ;  which  Mr.  Holfcnrd  and  Mr.  Elde,  Masters  in  Chan- 
cery did  aflSrm  to  be  a  principal  occasion  of  the  increase  of 
expence  in  causes ;  the  solicitors  generally  taking  upon  themselves 
to  tax  one  another'*s  bills,  and  making  what  allowances  they 
thought  fit.  The  second  resolution  of  the  committee,  founded  on 
the  report,  is,  *^  That  it  is  the  opinion  of  this  committee,  that  the 
interest  which  a  great  number  of  officers  and  clerks  have  in  the 
proceedings  in  the  Court  of  Chancery,  has  been  a  principal  cause 
of  extendmg  bills,  answers,  pleadings,  examinations,  and  other 
forms,  and  copies  of  them,  to  an  unnecessary  length,  to  the  great 
delay  of  justice,  and  the  oppression  of  the  subject.'" 

llie  report  to  the  commission,  which,  iigreeably  to  an  address 
of  the  House,  was  shortly  afterwards  issued  by  the  King,  notices 
the  same  species  of  extortion,  the  same  causes  of  unnecessary  and 
burthensome  expense ;  and  proposes  various  remedies,  which,  with 
the  exception  of  setting  up  in  the  various  offices  tables  or  lists  d^fees, 
have  never  been  attended  to.  It  does  not  appear  thai  Irem  Lor± 
Hardwicke^s  time  down  to  the  year  1807)  when  Lord  Erskine^s 
order  was  issued,  the  fees  of  solicitors  received  any  increase  what- 
ever ;  and  the  various  additions  which  have  been  made  to  the 
salaries  of  the  Masters  in  Chancery,  the  Accountant  General  and 
his  clerks,  the  Resistrars  «of  the  Court,  and  the  clerks  in  the 
Report  Office,  and  also  the  expenses  of  management  in  the 
Accountant  Grenend^s  Ofiice,  were  charged  upon  the  suitor's  unem- 
ployed fund,  and  were  not  paid  by  an  increase  of  fees. 

Aeeping  in  mind,  therefore,  that  with  respect  to  the  official 
expences  of  a  suit  in  equity,  the  abuses  now  tne  subject  or  com- 
plaint prevailed,  in  the  same  variety  and  intensity,  before  anddtiring 
the  Cnancellorship  of  Lord  Hardwicke,  and  that  the  fees  of 
solicitors  underwent  no  alteration  till  1807 ;  and  taking  into  con- 
sideration also  the  depreciation  of  monev^  we  are  justified  in  con- 
cluding that  the  total  average  expence  of'^obtaining  equitable  relief, 
between  the  years  1800  and  Iwjj  was  not  greater  than  in  the 
time  of  Lord  Hardwicke.  The  causes  of  extrajudicial  delay 
were  obviously  the  same  in  botii  periods  of  time,  and  it  is  not 
likely  that  they  produced  much  greater  effect  in  one  than  in  the 
other. 

The  only  mode,  therefore,  by  which  we  can  account  for  there 
having  been  not  onlv  no  increase,  but  an  actual  diminution  in  the 
average  number  of  mils  filed,  is,  that  the  delay  which  takes  place 
between  setting  down  a  cause  for  hearing,  and  the  actual  hearing, 
and  die  incompetency  of  the  Court  to  get  through  the  business 
before  it,  is  now  such,  that  individuals  will  not  in  ordinary  cases 
litigate  their  rights  before  so  dilatory  a  tribunal. 

It  is  true  that  these  observations  are  not  strictly  anplicabli^ 
beyond  the  early  part  of  the  year  1807*  when  solicitors^  tecs  were 
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incieased;  but  as  the  cause  which  operated  then  to  produce  this 
result  did  not  then  cease,  and  has  not  yet  ceased  to  operate,  the 
argument  does  in  fact  hold  good  in  tne  present  day ;  and  it  is 
obvious  that  the  alteration  rererred  to  was  not  directed  against, 
and  could  not  at  all  mitigate,  the  evil  in  question. 

It  cannot  derogate  from  the  conclusion  we  have  come  to,  that 
since  the  year  1801  the  business  of  the  Court  has  been  gradually 
increasing,  unless  it  could  be  likewise  shown,  that  the  increase  in 
the  number  of.  bills  filed  approached  in  something  like  an  ade- 
quate proportion  to  the  increase  of  property,  and  the  variety  of 
conflicting  interests  which  the  modes  of  commerce  and  the  exten- 
sive system  of  credit  of  the  present  century  have  given  rise  to : 
but  this  is  far  from  being  the  case ;  for,  although  the  number  filed 
in  1824  exhibits  a  yery  considerable  increase,  when  compared  with 
the  number  filed  in  1801,  yet  it  was  not  much  above  100  more 
than  the  number  filed  in  ly46.  It  may,  therefore,  now  be  proper 
to  inouire,  as  far  as  matenals  for  such  a  computation  exist,  wnat 
woula  probably  be  the  average  number  of  bills  filed  in  the  present 
day,  if  it  bore  any  proportion  to  the  increase  of  subject  matter 
usually  productive  or  law  business. 

From  what  Mr.  Cooper  has  very  justly  remarked,  of  the  pecu- 
liar nature  of  the  interests  involved  in  bankruptcy  and  lunacy,  and 
the  preference  to  which  injunction  cases  are  entitled,  they  may  be 
taken  as  fairly  representing^  the  amount  of  business  which  is  actu- 
ally required  to  oe  done  in  those  branches  of  business.  This, 
therefore,  we  shall  assume  as  a  standard  of  comparison. 

Now,  the  average  number  of  common  and  special  injunctions 
in  the  two  years»  1800  and  1801,  was  61 ;  the  average  number 
in  1K22  and  1823,  was  223 ;  the  increase  which  results  from  com- 
paring them,  may,  therefore,  be  taken  as  in  the  proportion  of  three 
to  one  at  the  least.  It  will  be  giving  advantage  to  the  negative 
of  our  argument,  to  assume  this  as  representing  the  increase  whidi 
has  taken  place  in  this  business  since  Lord  Hardwicke^s  time. 
This  we.  do  for  the  purpose  of  assimilating  the  conclusion  to  be 
derived  from  this  source  with  those  obtained  from  baidmiptcy  and 
lunacy  bufliness. 

The  average  number  of  orders  drawn  up  and  entered  in  bank- 
ruptcy, in  each  of  the  ten  years  from  174/  and  VJMy  both  inclu- 
sive, was  116 ;  and  from  1801  to  1810  it  was  265 ;  the  increase 
is  under-rated,  if  it  be  taken  as  in  the  proportion  of  two  to  one ; 
that  in  lunacy  we  may  also  state  as  two  to  one. 

We  ore,  therefore,  very  conmderably  under  the  mark  in  assert- 
ing, that  the  ordinary  business  of  the  Court  ought  now  to  have 
increased  in  the  proportion  of  two  to  one  at  theJeast.  But  what 
is  the  tsci  't  The  average  number  of  bills  in  ten  yean  of  Lord 
Hai^wicke,  we  have  shown  to  be  1890;  and,  taking  the  avenge 
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of  <mly  three  leoent  yean,  vii.  1822, 1828,  and  1824,  it  b  only 
2292.  That  many  A  these  bilk  havQ  originated  solely  in  Sir 
Samuel  Romilly^s  Act  in  ISOy^  by  which  the  real  estates  of  traders 
were  made  liaUe  to  their  simple  contract  debts,  and  the  benefit  of 
which  can  onljr  be  had  by  decree  in  equity,  no  draftsman  will 
hesitate  to  admit ;  and  yet,  notwithstandmg  this  new  and  fruitful 
source,  the  average  number  of  bills  filed  ror  the  three  last-men- 
tioned years,  falls  short  of  that  which  the  proportionate  increase  of 
two  to  one,  would  have  yielded,  by  1488;  for,  according  to  this  pro- 
portion, the  average  number  womd  be  no  less  than  8780. 

It  is  one  of  the  worst  consequences  of  the  mal-organixation  of  a 
court  of  justice  (we  speak  not  of  an  administration  so  radically 
bad  and  corrupt  as  to  amount  to  injustice),  that  the  lower  and 
middling  classes  of  society  are  especially  discouraged  from  c(»ning 
into  it  The  property  in  which  th^  are  concerned,  or  the  funds 
they  have  at  their  disposal,  are  not  ofsuf&cient  magnitude  to  induce 
or  to  enable  them  to  cope  with  the  disadvantages  under  which  the 
suitors  in  such  a  Court  must  labour.  It  is  only  where  large  in* 
terests  are  at  stake  that  men  will,  for  the  most  part,  be  found 
willing  to  embark  themselves  in  a  iniit.  This  is  in  a  very  remarks 
able  manner  verified  with  respect  to  the  Court  of  Chancery ;  for» 
although  the  greatest  number  of  bills  filed  in  any  one  year  in  the 
present  century,  up  to  1825,  was  only  348  more  (and  in  the  ma- 
jority it  was  fewer),  than  the  yearly  average  number  for  the  ten 
years  we  have  selected  in  Lord  Hardwickes  time,  yet  the  amount 
of  funds  in  Court  has  been  multiplied  more  than  fifteen  times.  In 
1756,  the  last  year  of  Lord  Hardwicke's  chancellorship,  the 
total  amount  was  only  2,864,975/.  1&.  Id.— in  1825,  it  was 
30^l^^f^22L  Sa,  Id.  it  is  manifest  that  a  very  great  part  of  this 
difference  can  have  been  owing  to  no  other  cause  than  the 
difference  in  value  of  the  property  in  litigation.  Combining 
this  fact  with  the  comparatively  small  number  of  bills  filed 
of  late  years,  it  is  apparent,  that  a  considerable  dass  of  persona 
who  formerly  came  into  the  Court  of  Chancery,  are  now  excluded 
from  it ;  and  that  the  evils  with  which  this  Court  is  char^^eabley 
press  with  a  much  severer  weight  upon  the  middling  or  inferior 
orders,  and  that  they  asirume,  with  respect  to  them,  the  odioua 
character  of  a  denial  of  justice. 

It  is  probably  in  some  measure  owing  to  the  same  circumstance 
of  the  (preat  value  of  the  property  now  brought  into  litigation^ 
which  is  ^^erally  found  to  mvolve  a  greater  variety  and  compli- 
cation of  mterests,  and  to  produce  a  greater  mass  or  pleading  and 
paper,  widi  its  consequent  long  and  prolix  discussion  in  Courts 
that  the  bunness  that  is  done  is  not  dispatched  with  the  same 
rapdity  as  heretofore.  The  hearing  of  other  causes  is  thereby 
retarded,  and  the  evil  of  dday  in  hearing  is  seriously  aggravated. 
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If  the  conclusioiiB  we  have  thus  endeavoured  to  form  be  iust, 
and  one  of  the  principal  evils  be  delay  in  hearing,  we  can  look  no 
where  else  for  the  cause  and  source  of  this  evil  than  to  the 
incompetency  of  the  Court,  with  respect  to  its  numbers,  to 
dispatch'  the  business  of  the  country;  and  the  most  direct  and 
specific  remedy,  and  that  which  alone  can  recommend  itself  to 
men  of  common  sense,  is,  either  to  strip  it  of  some  portion  of 
jurisdiction,  to  be  transferred  to  another  tribunal,  or  to  increase 
the  number  of  effective  judges  within  it. 

The  former  of  these  plans  haa  been  proposed,  and  the  vacant 
Court  of  Exchequer  pomted  out,  because  of  its  vacancy,  as  the 
best  fitted  to  act  the  part  of  a  waste^ipe,  to  carry  off  the  over- 
flowings of  the  Court  of  Chancery.  Perhaps,  for  some  purposes, 
such  as  summary  applications  by  petition  under  particular  acts  of 
Parliament,  this  scheme  might  be  executed  with  advantage  to 
the  public.  The  relief  arising  from  it  would,  however,  be  ex- 
tremely partial,  and  not  commensurate  with  the  necessity  of 
the  case ;  and,  although  we  cannot  allow  ourselves  in  so  gross  a 
breach  of  decorum,  as  to  state  in  as  many  words  the  reasons  which 
have  been  ur^ed  against  clothing  that  Court  with  an  exclusive 
jurisdiction,  m  other  and  more  important  business  which  now 
usually  comes  into  the  Court  of  Chancery,  (which  reasons,  per- 
haps, if  such  a  measure  were  adopted,  would  in  time  cease  to  exist,) 
yet  we  think  there  are  insurmountable  objections  to  it,  which  arise 
out  of  the*  peculiar  structure  of  the  Court  of  Exchequer,  as  a  court 
of  law  ana  court  of  revenue :  they  are  fully  developed  by  Mr. 
Cooper  in  his  16th  letter,  and  to  this  letter  we  refer  those  of  our  read- 
ers whose  minds  are  not  already  made  up  on  this  point  There  is 
but  one  apparent  benefit  that  would  arise  out  of  the  execution  of 
the  project  for  makiiu;  the  Court, of  Exchequer  an  effective  court 
of  equity,  that  we  tnink  it  worth  while  to  notice,  namely,  the 
number  of  judges  to  which  the  decision  of  each  cause  would,  in 
that  case,  be  committed.  The  persons  who  insist  upon  this 
as  an  advantage,  must  found  their  opinion  upon  the  assumption, 
that  a  nngle,  unaided  mind,  is  not  competent  to  transact, 
or  oujght  not,  for  some  reason  or  other,  to  be  trusted  with  the 

1*udicial  o£Sce  in  matters  of  weight  and  importance.  With  respect, 
lowever,  to  the  peculiar  subjects  and  interests  which  come  within 
the  cogiDMnce  of  a  court  of  equity,  oiur  opinion  is  iust  the 
reverse.  It  is  an  observation  of  Lord  Bacon^s,  that,  of  the  three 
parts  of  business,  the  preparation,  the  debate  or  examination,  and 
the  perfection,  if  you  look  for  dispatch,  the  middle  only  should 
be  the  work  of  many — ^the  first  and  last  the  work  of  few.  In  the 
great  majority  of  cases  with,  which  the  Court  of  Chancery  has  to 
deal,  a  single  judge,  if  endowed  with  an  ordinary  portion  of 
judicial  tatent,  and  with  a  faculty  of  disentangling  facts,  and  from 
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▼arious  and  conflicting  evidence,  getting  at  the  truth,  is  better 
fitted  to  adjudicate  the  matters  in  litigation  than  a  multitude  of 
judges,  who,  with  diversity  of  views,  inequality  of  discernment, 
emvJation,  obstinacy,  or  whatever  else  may  interrupt  the  progress 
of  a  work  in  which  a  multitude  must  co-operate,  would  frequently 
perplex  and  embarrass  each  other.  Delays  would  thus  become 
inevitable ;  and  mutual,  and,  perhaps,  improper  concessions  fre- 
quently be  the  price  of  unanimity  of  decision.  A  very  different 
set  of  considerations,  however,  apply  to  courts  of  common  law, 
and  render  a  plurality  of  judges  not  only  convenient,  but  of  high 
concernment  and  advanta^  to  the  pubhc  at  large.  In  them  are 
frequently  discussed  questions  of  great  political  importance — ques- 
tions in  which  the  interests  of  the  Crown  and  the  interests  of  die 
subject  are  in  direct  opposition.  The  influence  which  in  such  a 
case  might  bear  upon  tne  mind  of  a  single  judge,  (appointed  as 
judges  are,)  it  is  very  supposable,  might  be  too  powernil  for  his 
mt^prity.  The  scale  of  lustice  would  be  held  by  a  false  and 
partial  hand ;  policy  womd  be  weighed  against  right,  prerogative 
against  liberty,  and  would  prevail  by  trick  and  artifice.  **  If,  (says 
the  learned  Ur.  Cudworth,)  there  were  any  interest  of  life,  any  con- 
cernment of  appetite  and  passion  against  the  truth  of  geometrical 
theorems  themselves,  (as  o£a  triangle  having  three  andcs  equal 
to  two  right,)  whereby  men's  judgments  might  be  eluded  and 
bribed,  notwithstanding  all  the  demonstrations  of  them,  many 
would  remain  at  least  sceptical  about  them.""  It  is  only  by 
opposing  the  political  bias  of  ihis  judge,  to  the  popular  bias  g£ 
thaty  the  indinerence  to  right  and  wrong,  which  may  distingyiish 
one,  to  the  **  humour  or  vanity'*^  (as  the  profligate  Cnarles  mi^ht 
call  it,)  of  being  just  and  sincere,  which  may  more  honourably 
distinguish  his  companion, — that^  without  looking  to  the  consti- 
tution of  the  Bench  at  any  particular  time,  which  in  the  present 
day  we  may  justly  be  proud  to  do,  the  subject  can  expect  to  have 
even  mea»ure  dealt  out  to  him  in.  a  contest  with  the  Crown. 

If,  then,  we  are  not  to  look  to  the  Court  of  Exchequer  for  relief, 
the  only  other  direct  channel  by  which  it  may  be  derived,  is  by 
increasing  the  judicial  establishment  of  the  Court  of  Chancery 
itself. 

Mr.  Cooper  is  of  opinion,  that  if  the  business  in  bankruptcy 
were  abstracted,  three  efficient  judges  would  be  quite  enough  to 
perform,  with  all  reasonable  dispatch,  the  business  of  the  Court. 
The  weight  of  this  proposition  hangs  entirely  upon  the  term 
efficient ;  for  although  tne  Court  now  consists  of  three  judges 
in  point  of  number,  it  does  not  in  point  of  efficiency. 

With  respect  to  the  Lord  Cnancellor,  the  union  of  political 
with  judicial  avocations  distracts  his  attention,  divides  his  time, 
and  binds  him  to  the  hard  service  of  two  masters ;  the  ccnscqucnce 
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18  ineTitsble  and  pioyerbial;  it  is  cruel  to  the  individual,  and 
unjust  to  tlie  nubUc.  The  Chancerjr  Report  enters  into  a  kind  of 
piteous  recital  of  the  political  duties  of  the  Chancellor,  which  at 
once  justifies  the  man,  and  condemns  the  systeiQ.  We  know 
that,  during  the  examination  of  witnesses  in  tne  House  of  Lords 
upon  the  Penryn  Disfiranchisement  Bill,  Lord  Lyndhurst  was,  for 
two  or  tluee  successiye  weeks,  occupied  in  public  in  three  days 
the  week,  for  the  space  of  fourteen  hours  a^y ;  he  sat  fiom  ten 
to  four  o^dofik  in  the  Court  of  Chancery,  and  from  a  little  after 
four  till  midnight  in  the  House  of  Lords.  Such  incessant  fatigue 
could  not  have  continued  much  longer  without  inyolving  the  sacri- 
fice of  another  victim  to  the  monstrous  system  which  imposed  it. 

But  oyer  and  above  the  inconveniences  which  result  from  the 
imposition,  upon  one  man,  of  two  burthens,  each  of  which  would 
be  sufficient  to  crush  an  ordinary  mortal,  (inconveniences  which 
would  exist  m  the  same  degree  of  strength,  if  the  Archbishop  of 
Canterbury  were  to  hold  the  chief  seat  in  the  Court  of  Chancery,) 
there  are  peculiar  objections  arisiiu;  out  of  the  political  nature  m 
the  office.  It  is  impossible  for  a  Lord  Chancellor  to  be  any  thing 
short  of  a  partisan.  To  be  assured  of  this,  it  is  not  necessary  to 
consult  our  daily  experience,  nor  are  we  obliged  to  spell  it  out  by 
the  public  history,  or  private  memoirs,  of  successive  chancellors. 
The  Chancellor  comes  into  office  as  a  political  partisan ;  he  retains 
possession  of  it  as  a  partisan ;  and  as  a  partisan  he  is  commonly 
ejected.  Although  this  is  unq^uestionably  a  much  better  condition 
of  things  than  when  he  held  his  office,  not  merely  nominally,  but 
actually,  at  the  King'^s  pleasure ;  inasmuch  as  the  wants  and  wishes 
of  a  long  are  more  mdividual  and  capricious  than  those  of  a 
party, — ^it  is  still  a  conjunction  of  offices  which,  in  their  duties,  are 
nequentiy  incompatible,  and  in  their  principles  sometimes  incon- 
siBtent,  with  each  other.  It  is  not  worthy  the  name  of  amiment  to 
say,  that  the  legal  and  political  character  of  the  Lord  Chancellor 
should  not  be  made  separate  and  distinct,  because  the  appoint- 
ment to  that  high  office  '*  is  one  of  the  proudest  distinctions  of  the 
British  Monardiy— one  of  the  noblest  and  most  valuable  |nreroga- 
tives  of  the  Crown."*^  In  such  a  discussion  as  this,  we  must  not  sumsr 
ourselves  to  be  led  away  by  the  ignis  fataus  of  rhetoric ;  already, 
and  upon  this  very  topic,  we  are  too  much  influenced  by  the  sug- 
gestions of  false  association ;  accustomed  to  the  union  of  the  two 
characters,  we  begin  to  think  it  essential — ^we  surround  it  with  the 
brightest  recollections  of  history — we  fondly  imagine  that  the  two 
diflpities  mutually  derive  a  lustre  from  each  other, — and  even  that 
piwlic  affairs  could  not  have  prospered  but  for  this  unuatiual 
alliance.  The  dignity  of  a  judge,  however,  neither  wants,  nor  can 
receive,  any  accession  which  a  political  and  ministerial  functionary 
can  bring  to  it    The  association  we  guard  with  so  much  jealousy 
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i8  rather  fanciful  and  casual,  than  true,  sound,  and  philosophical. 
If,  indeed,  we  were  a  nation  of  poets,  it  might  content  us  well  to 
be  governed  by  the  laws  of  poetical  association.  But  as  there  is 
no  true  analogy  between  the  two  offices,  the  separation  of  them 
ought  to  follow  upon  the  first  appearance  of  inconvenience,  and 
upon  much  weaker  reasons  than  nave  been  already  adduced.  In 
what  we  have  advanced  we  are  far  from  meaning  any  thing  that  is 
personally  ofiensive.  Of  the  distinguished  person  who  now  holds 
the  Great  Seal,  there  is,  we  believe,  but  one  opinion ;  and  if  he 
were  deprived  a£  it,  we  fear  the  King  might  exclaim,  as  James  is 
reported  to  have  done,  when,  upon  Bacon^s  disgrace,  the  Seal  was 
delivered  up : — *^  Now,  by  my  soul,  I  am  pained  at  the  heart  where 
to  bestow  thb.**^  Conversant  as  Lord  Lyhdhurst  was,  before  his 
elevation  to  the  bench,  solely  with  the  practice  of  the  courts  of 
common  law,  it  was  not,  indeed,  to  be  expected,  that,  by  a  magical 
initiation,  he  should  at  once  become  an  adept  in  the  cunning  mys- 
tery of  equity.  A  judge^s  wig  does  not  possess  the  virtues  of  the 
cap  of  Fortunatus.  Quickness  and  dexterity  in  what  is  in  fact  an 
art,  cannot  be  attained  but  bv  lonff  and  familiar  practice, 
without  this,  boldness  and  dispatcn  are  diaracteristic  only  of  weak- 
ness and  silly  affectation  :— 

The  wisett,  nnexperiencedj  will  be  ever 
Timorous  and  loth;  with  novice  modesty 
Irresolute^  unhardy,  unadventuious. 

There  are,  however,  some  circumstances  which  make  it  desirable  to 
find  out  a  method  whereby  the  difficulties  on  both  sides  of  the  ques- 
tion, of  separating  the  poudcal  and  judicial  functions  now  united  in 
the  person  of  the  Lord  Chancellor,  should  be  got  rid  of  by  way  of 
compromise.  Mr.  Cooper^s  scheme,  of  which  the  few  scattered  hmts 
to  be  found  in  these  letters,  are  gathered  up  and  stated  at  large  in 
his  Parliamentary  Proceedings^  appears  to  be  directed  to  this  end ; 
and  is  deserving  of  more  notice  than  it  has  hitherto  met  with.  It 
consists  principally  of  the  four  following  distinct  propositions : — 

1.  That  there  should  be  another  efficient  Judge,  m  addition  to 
the  Master  of  the  Rolls  and  the  Vice-Chancellor,  and  that  the 
Chancellor  should  no  longer  sit  in  the  Court  of  Chancery  to  hear 
original  causes. 

S.  That  the  three  Courts  should  sit  at  the  same  time,  from  ten 
until  four  o^clock. 

3.  That  there  should  be  no  appeal  from  either  of  the  three 
Courts,  excent  to  the  Court  of  last  resort 

4.  That  tne  House  of  Lords  and  Privy  Council  should  aban- 
don their  respective  iurisdictions  in  matters  of  appeal,  and  that  in 
their  place  should  be  erected  a  high  tribunal  of  appeal,  to  be 
composed  of  a  certain  number  of  Judges,  who    should   have 
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already  presided  in  the  tribunals  of  equity  and  common  law,  and 
of  which- tbe  Lord  Chancellor  should  be  tne  head. 

To  our  apprehension,  the  scheme  sketched  out  in  these  propo- 
sitions, at  once  provides  for  the  due  dispatch  of  business  m  the 
Court  of  Chancery,  and  steers  clear  of  many  difficulties  which 
might  arise  if  the  Lord  Chancellor  were  altogether  divested  of 
the  judicial  character.  There  would  then  be  three  ju^s  to 
hear  (Miginal  causes,  all  upon  the  same  footing ;  the  anomafy  of  a 
Court,  havinff  both  original  and  appellant  jurisdiction,  would  be 
l^ot  rid  of;  we  Lord  Chancellor  would  continue  to  be  the  first 

Cdicial  dignicary  of  the  realm;  the  Cabinet  might  retain  its 
wyer ;  and  the  House  of  Lords  and  the  Privy  Council  would  be 
properly  relieved^  of  those  judicial  duties,  which  are  now  dis- 
charged with  as  ill  a  grace,  and  as  weak  authority,  as  the  best 
lover  of  disorder  can  well  desire. 

For  the  details  of  the  measures  thus  proposed,  we  refer  our 
readers  to  Mr.  Cooper^s  book.     But  the  inroad  which,  by  the 
adoption  of  the  last  of  these  four  propositions,  would  be  made 
upon  long-established   institutions  may,  for  that  reason   alone, 
expose  it  to  some  very  serious  objections.      Unfounded  as  we 
conceive  such  objections  to  be,  we  will  not  call  them  captious  or 
disingenuous;  the  magnitude  and  importance  of  the  change  in 
question  is  in  itself  an  objection,  which  can  only  be  {^ot  over  by  the 
absolute  necessity  of  reforming,  and  of  reforming  in  this  specific 
way,  the  mode  in  which  appeals  depending  in  the  House  of  Lords 
are  heard  and  disposed  of.      If  tne  House   of  Lords  could  by 
any  means  be  made  efficient,  as  a  Court  dispensing  justice  in  the 
highest  degree — -justice  in  the  last  resort — if  any  expedient  could 
be  devised  which  should  have  the  effect  of  confernng  upon  its 
decisions  an  intrinsic  authority  of  the  highest  order,  it  would 
doubtless  be  better,  for  a  variety  of  reasons,  to  attempt  a  reform 
of  the  tribunal  itself,  and  make  it  adequate  to  the  due  discharge 
of  its  onerous  and  highly  important  functions.      But,  wOIing  as 
we  are  to  admit  that  the  process  of  disorganizing  any  one  chief 
institution  of  the  state,  and  substituting  another  in  its  place,  is  a 
proceeding  never  to  be  ventured  upon  by  way  of  mere  experiment, 
nor  to  be  justified  upon  arguments  of  simple  probability  of  bene- 
fit,  and  that  it  is  always  desirable  to  retain  every  institution, 
which  may  by  any  possibility  be  made  to  subserve  its  original 
design ;  we  cannot  conceal  our  fears  that  the  House  of  Lords 
offers  no  facilities  for  entering  upon  such  an  undertaking;  it  never 
was,  and  from  its  constitution,  it  never  can  (as  a  body)  be  compe- 
tent to  the  task  of  judicial  business. 

The  aristocracy  may  be  fitted  for  hereditary  legislators;  but, 
though  their  title  to  be  hereditary  judges  comes  by  descent, 
the  capacity  of  judging  must  come  from  a  very  different  quarter. 
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The  two  characters,  if  not  inconsistent,  have  no  features  in  com- 
mon ;  and  the  desire  to  retain  both  can  only  be  compared  to  the 
ambition  of  Nick  Bottom,  the  weaver,  who  would  not  only  repre- 
sent, in  his  own  sweet  person,  both  Pyramus  and  Thisbe, 
but  he  must  enact  the  Lion  too,  when  he  would  so  roar  that  the 
Duke  should  say,  **  Let  him  roar  again — ^let  him  roar  again  ;^  an 
iteration  which,  we  fear,  the  ears  of  the  House,  however  acute  or 
large,  will  never  fondly  listen  to. 

The  recent  orders  of  the  House,  under  which,  the  Peers  are 
obliged,  in  rotation,  to  give  a  compulsory  and  useless  attendance 
unon  appeal  business,  while  they  were  mtended  to  remedy  evils 
wnich  followed  as  a  matter  of  course  from  the  unnatural  and  un- 
philosophical  union  of  legislative  and  iudicial  powers,  tended  but 
the  more  to.  expose,  and  bring  out  to  the  light,  the  total  unfitness 
of  the  House  to  fulfil  the  task  with  which  it  is  encumbered.  The 
debates  which  took  place  upon  the  Report  of  the  Committee  of 
the  House  appointed  to  consider  of  the  oest  means  for  facilitating 
the  hearing  of  appeals,  on  which  the  orders  referred  to  were 
founded,  and  which  recommended  the  appointment  of  a  Deputy 
Speaker,  not  a  Lord  of  Parliament,  for  the  purpose  of  pre- 
siding over  the  House  in  the  absence  of  the  Lord  Chancellor, 
exhibit,  in  a  very  striking  manner,  what,  but  for  the  high  respect 
in  which  we  hola  every  thing  emanating  from  the  aristocracy  of  the 
kingdom,  we  might  be  induced  to  caU  the  gross  and  overwhelming 
absurdity  of  the  measures  then  adopted.  Lord  EUenborough  is, 
however,  a  safe  organ  for  the  expression  of  our  sentiments  on  this 
point ;  and  he  is  reported  to  have  said,  upon  that  occasion,  that  if 
they  were  to  have  a  commoner  presiding  over  three  peers,  who 
might  hear  one  part  of  the  case ;  and  then  over  three  others,  who 
might  hear  the  next ;  and  then  again  over  three  more,  who  might 
have  to  decide  upon  what  they  had  partially  heard,  great  inconve^ 
nience  would  arise  to  their  Lordships,  great  dissatisfaction  to  the 
parties,  and  the  character  of  the  House  of  Peers,  as  a  court  of 
judicature,  would  be  lost.  In  this  debate,  at  least,  his  Lordship 
was  endowed  with  the  gift  of  prophetic  wisdom.  A  judgment  oi 
the  House,  delivered  under  circumstances  such  as  these,  is  like  the 
proffeny  of  a  courtezan, — a  score  of  bloods  mingle  in  its  veins ;  it 
IS  the  property  of  nobody  knows  whom — ^a  perfect  nullius  Jiliiis^ 
entitled  to  no  legal  consideration  or  respect.  But,  by  a  judicial 
fiction,  which  afibrds  an  apt  illustration  of  what  is  meant  by  the 
abstract  idea  of  a  corporation,  attempt  is  made  to  justify  this 
strange  and  obvious  absurdity.  A  judgment  given  by  those  who 
have  not  heard  the  case,  founded  upon  a  hearing  inmcted  piece- 
meal upon,  perhaps,  three  sets  of  the  three  different  Lords  on  the 
rota,  wiiose  partial  opinions,  formed  upon  a  partial  and  unfinished 
case,  are,  by  some  mysterious  process,  unknown  to  vulgar  minds 
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without  doors,  transfiiaed  into  the  minds  of  the  lords  pronouncing 
judgment  on  the  whole,  is  recc^nijEed  and  adopted  as  the  vote  and 
judgment  of  the  House,  This,  we  presume,  must  he  derived 
from  the  convenient  assumption,  that  if  the  whole,  or  a  fair  pro* 
portion,  of  die  peers,  had  attended  throughout,  they  would  have 
arrived  at  precisely  the  same  conclusion.  So  strange  a  medica- 
ment almost  seems  to  de^  history  to  produce  its  fellow.  But  the 
dark  bigotry  of  the  twelfth  century  affords  a  sister  production  of 
foUy  to  the  elaborate  wisdom  of  the  nineteenth.  The  judgments 
of  the  Houise,  working  under  the  new  regulations,  arc  matched  by 
the  sentence  of  the  Council  which  condemned  die  doctrines  and 
heresy  of '^belard:  in  this  Council,  the  presidents  having  pro- 
nounced dainnamue,  they,  at  the  lower  end,  being  awaked  at  the 
noise,  heard  the  latter  part  of  it,  and  concurred  as  far  as  mnamtta 
went,  and  it  was  held,  that  that  was  as  good  as  damnamus;  for 
if  they  had  been  awake  at  the  pronouncing  the  whole  word,  they 
would  have  given  sentence  accordingly.  The  moral  which  has 
been  drawn  from  this  story  is,  that  the  decisions  of  a  general 
council  are  not  infallible.  The  decisions  of  the  House  of  Lords 
stand,  however,  upon  a  firmer  footing — though  not  infallible,  they 
are  at  least  irreversible,  and  without  appeal. 

Upon  'the  subject  of  appeals  to  tne  House  of  Lords,  the  fol- 
lowing sensible  observations  of  Mr.  Cooper,  and  which  set  the 
matter  in  the  same  light  in  which  we  have  endeavoured  to  place  it, 
must  not  be  passed  over  without  notice : — 

«<  Le  plus  grand  nombre  des  appels  port^  k  la  Chambre  des  Pain 
viennent  do  la  Chancelleries  et  re  sont  des  appels  des  jugements  pro- 
nono^B  par  Milord  Cbancelier. 

'*  Vous  8eres>  sans  doutc,  surpris  en  apprenant  que  Milord  Eldon,  aid6 
d*un  anden  Lord  de  ses  amis,  ci-devant  ChanoeHer  d'Ireland,  (et  dont 
Milord  se  hert  pour  tirer  Ics  marrons  de  feu,)  sont  cffectivement  les  seuls 
magistrats  parmi  ceux  qui  assistent  ordinaircment  a  ces  seances,  a  qui 
r^ude  des  lois  sent  familiere. 

"  Depuis  que  la  jurisprudence  est  devenuc  une  science  si  oompliquee 
par  ses  subtilites,  et  si  difficile  a  approfondir,  Ics  autres  membres  de  la 
Chambre  ont  eu  la  sagcsse  de  ne  pas  donner  leurs  opinions.  Ce  n'est 
meme  qu'a  contre-coeur  qu'ils  se  presentent  k  ces  audiences,  aussi  n'y 
yoit-on  jamais  que  deux  ou  trois  pairs,  qui  n'y  seraient  meme  pas  s'ils 
n'^toient  obliges  par  devoir  d'y  parditre  chacun  a  leur  tour.  Mab  comme 
cette  obligation  ne  leur  assigne  qu'un  jour  qui  ne  revient  jamais  qu'a 
une  distance  asses  ^loignee,  quoique  indetermin^,  il  s'ensuit  que  Ton  ne 
rencontre  pas  deux  jours  de  suite  les  memes  pairs;  et  que,  si  Ton  exoepte 
Milord  Eldon,  qui  preside  constamroent  la  Chambre,  une  cause  suscep- 
tible de  durer  plusieurs  jours>  peut-^tre  entamee,  discut^e,  et  jugte  devant 
difierentes  personnes. 

*'  II  arrive  done  tr^  communement,  qu'apres  plusieurs  annces  to)ulto 
depuis  le  jugement  de  premiere  instance,  les  plaldeurs  en  Chanoellerie, 
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on  plut6t  leur  dencendante,  (cfot  il  est  de  fait  que  les  parties  originaiTeB 
ne  voient  presque  jamais  la  ooadttsioii  de  leur  a£&ire,-^  out  Tagrteble 
plaisir  de  voir  leur  appelsy  des  jugements  rendus  par  Milord  Chanoelier 
dans  la  salle  de  Linooln's  Iim>  juo^  de  nouveau  en  dermier  ressort  a  la 
Chambre  des  Pairs  par  Milord  Cnancdier^  aid^,  il  est  ynl,  de^  Milord 
Redesdale,  cet  anden  ami.  dont  J'ai  parl6.  Mab  oe  seroit  un  mirade^  si 
Topinion  de  Milord  Redesdale  dmeroit  en  la  moindre  diose  de  oelle  de 
Milord  Eldon;  et  oette  ciroonstance  est  vraiment  un  bonheur,  car  si 
qudque  di^^noe  venoit  a  s'dever  entre  oes  deux  dignitairesy  les  autres, 
qudque  jtiges  Ii6r6ditaires  en  dernier  ressort,  seroient  n^anmoins  fort 
embarass^  de  trandier  la  question. 

''  Les  autres  appels  port6s  a  la  Chambre  des  Pairs  viennent  pour  la 
plupart  des  tribunauz  d'Ecosse.  Je  me  bomerai  a  dter  une  dreonstance 
au  sujet  des  appels  Ecossais.  C'est  que  les  lois  de  ce  pays  diffirent 
autant  des  lou  Angloises  que  oes  demieres  ressemblent  pen  a  notre  code ; 
et  que  de  plus,  penonne  ii  la  Chambre  des  Pairs  n'est  yen6  dans  la  con- 
noissanoe  de  la  jurisprudence  Ecossaise. 

"  Apres  oe  tableau  de  I'orgamsation  de  la  Chambre  des  Pairs  en  tribunal 
de  dernier  ressort,  il  me  semble  qu'ii  est  absurde  de  dire  que  rien  n'est 
plusimposant  et  plus  solemnd,  que  les  arrets  qui  j  sont  prononc^; 
certes  le  spectade  que  vous  presente  la  vue  de  queLques  juges  compl^te- 
ment  ignorants  dans  la  saence  qu'ils  devroient  posseder;  qui  sont 
forces  aassister  aux  audiences  ou  ils  ont  voix  dMiberative  sans  oser 
ezprimer  leur  avis ;  et  qui,  pour  passer  le  temps,  s'amusez&t  a  lire  les 
joumaux ;  ou  qudques  nouvelles  brochures ;  certes,  dis-je,  une  pareille 
sokie  est  peu  fkite  pour  imposer  des  sentiments  de  respect  ct  de  v^n^ra- 
tion.  Et  assur§ment  dans  I'enfance  de  notfe  monarchie,  au  temps  oil  les 
causes  ^toient  plaidto  devant  les  grands  barons,  oe  spectade  n'^toit  pas 

eus  injuiieux  au  sens  oommUn  que  les  appds  jug6s  de  nos  jours  devant 
Chambre  des  Pairs  d' Angleterre. 

"  Outre  les  ineonv^nients  dont  je  viens  de  parler,  il  est  bon  d'observer 
encore  que  la  Chambre  des  Pairs  ne  juge  les  appels  que  pendant  la  ses- 
sion du  parlement ;  que  le  parlement  lui-meme  ne  siege  que  suiyant  le 
bon  plaisir  du  Roi ;  et  que  quoiqu'il  soit  Impossible  au  Roi  de  se  passer 
une  ann^e  de  son  parlement,  les  personnes  sensees  ne  peuvent  s'emp^her 
de  bl&mer  la  dependance  qui  existe  entre  la  cour  de  dernier  ressort  et  le 
parlement :  surtout,  lorsque  Ton  considere  que  le  temps  de  la  session  ne 
8u4t  point  a  la  Chambre  des  Pairs  pour  terminer  les  nombreux  appels 
qui  7  sont  pqrt^,  et  qu'en  consequence  il  en  r^ulte  les  retards  les  plus 
Acheux  dans  I'administration  de  la  justice." 

We  recommend  this  striking  and  faithful  portraiture  of  the 
House  of  Lords,  sitting  in  the  posture  of  a  court  of  justice,  to 
the  serious  attention  of  those  in  whose  hands  is  lodged  the  power 
of  applying  the  proper  remedy,  and  we  call  especially  upon 
noble  lords,  with  whatever  jealousy  they  may  be  inclined 
to  guaid-  Ae  privileges  of  their  "  oider,'^  to  appreciate  the 
purpose  for  which  they  are  clothed  with  hereditary  d^ity ; 
and,  discerning  between  privileges  that  can  be  retain^  with 
honour  to  themselves  and  advantage  to  the  .public,   and  those 
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by  the  exercise  whereof  they  inflict  a  wound  upon  their 
own  hiffh  character,  and  expose  to  danger  the  dearest  interests  of 
their  f<Slow-subjects,  to  divest  themselves  of  a  class  of  duties  which 
they  are  totally  incompetent  to  perform. 

We  have  no  room  to  enter  into  a  consideration  of  the  author^s 
views  upon  appeals  from  the  colonics  to  the  King  in  council ;  it  is 
ob^ous  that  many  of  the  objections  which  lie  against  the  appellant 
jurisdiction  of  the  lords  are  applicable  likewise  to  this  tribunal. 
*But  before  we  bring  this  article  to  a  close,  wc  must  take  some 
notice  of  an  argument  which  has  not  unfrequently  been  advanced 
in  favour  or  in  palliation  of  the  evils  of  delay  and  expence  attend- 
ing the  administration  of  justice.  They  tend,  we  are  told,  to  check 
litigation,  and  to  subdue  litigiouaness  of  spirit ;  and  that  thus  the 
diffaculty  of  obtaining  justice,  even  in  a  case  of  clear  right,  is,  as  a 
national  grievance,  neutralised  or  relieved,  inasmuch  as  it  afTords 
some  coimteraction  against  the  force  of  this  antagonist  evil.  We  are 
willing  to  take  this  as  a  postnatal  argument,  which  would  never  have 
been  advanced  but  with  a  view  of  alleviating  the  sense  of  a  present 
misery.  It  is,  however,  impossible  to  sustam  such  an  argument  as 
this  for  a  single  moment ;  not  only  would  it  establish  the  monstrous 
provocation,  that  justice  ought  industriously  to  be  made  difficult  of 
attainment,  but  it  involves  a  direct  fallacy,  in  assuming  that  liti- 

Stion  is  of  itself  an  evil ;  whereas  it  takes  that  character  only 
»m  the  delay,  the  expence,  and  the  consequent  vexation  to  whicn 
the  forms  of  justice  happen  to  expose  the  litigating  parties.  Take 
away  these  incidents,  and  the  evil  is  gone — diminish  them,  and  the 
evil  is  diminished  in  the  same  proportion.  There  cannot,  we 
think,  be  a  more  dear  proposition,  than  that  justice  cannot  be  too 
cheap,  or,  consistently  with. a  right  determination,  too  expeditious. 
But,  in  the  present  condition  of  society,  in  which  lawyers  make  a 
distinct  profession,  there  are  expences  which  it  is  impossible  alto- 
gether to  ^t  rid  of:  frivolous  suits  will  therefore  be  vexatious,  and 
suits  of  this  description,  we  admit,  should  be  discouraged,  and,  as 
far  as  possible,  repressed.  This  object  should  however  be  attained, 
not  by  making  justice  so  extravagantly  dear  and  remote  as  to  shut 
out  nom  the  market  all  poor  and  all  prudent  persons ;  but,  by 
devising  means  whereby  vexatious  litigation  might  be  specifically 
punished.  The  professors  of  the  civil  law  paid  much  attention  to 
this  subject :  the  following  passages,  from  Vinnius,  in  his  Com- 
mentary on  the  title  De  poena  temere  litigantium,  are  worthy  of 
notice : — 

"  Lcgislatorem,  auctore  Platone^  in  id  unice  incumbere  oportet,  ut 
civitatem  quoad  fieri  potest,  ledigat  quad  ad  unitatem,  hoc  est,  ad  con- 
cordiom  et  unanimitatem.  Itaque  cum  nulla  sit  res,  que  concordiam  et 
dvium  inter  ae  consensum  magis  turbat,  quam  litium  multitude  et  frc- 
quentia,  danda  opera  est,  non  tantum  ut  causs  litium  precidantur,  lites 
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exorte  confeatini  dirimaDtur,  (cujus  rei  ut  in  legibu^  t'ei.7ndi&  rationcm 
haberet,  r^em  suam  monuit  Isocrates,)  sed  etiam  iit  a  lidgando  homines 
deterreantur,  et  potnarum  comminalione  tain  temetv  htigantiuin  confi- 
dentia>  quam  improbe  culumniantium  malitia  compcsratur.  In  hunc 
finem  quoque  institutae  luerunt  sponnones  ilbe,  quit)U8  litigatorcs  se 
mutuo  provocabant^  in  veram  bonamque  causam  haberenl;  quarum  fre- 
quent mentio  apud  Cioeronem :  tuam  etiam  sacramenta  bona  fidei  et 
caiine  pignora." 

The  proviaions  of  the  civil  law  for  repressing  vexatious  litiga- 
tion, were,  in  various  cases,  pecuniaria  pcena^  jurut^jurandi 
religiOf  infamiije  metus  ;  they  extended  to  a  litigious  defendant  as 
well  as  a  litij^ous  plaintiff.  The  principle  was  recognized,  and 
better  eflect  eiven  to  it  than  in  the  present  day,  in  an  early  period 
of  our  legal  nistory.  *^  In  etoery  action  where  the  matter  passed 
affainst  thejplaintiff,  (whether  by  verdict,  demurrer,  or  otherwise,) 
the  plainti£r  was  to  be  amerced ;  and  also  the  defendant,  in  cettain 
actions  ;'*'  Finch^'s  Law,  189-    And  the  suing  of  an  action  without 

Cst  cause,  is,  by  Finch,  properly  called  an  offence  against  the 
w ;  and  as  sucn  ought,  doubtless,  to  be  punished.  With  the 
same  view,  and  in  order  to  provide  an  additional  sanction  for  the 
justness  cMf  a  plaintiff  ^s  demand,  he  was  bound  to  ^ve  pledges  to 
prosecute,  witn  the  exception  of  a  pauper  plaintiff,  who  was 
merely  required  to  pled^  nis  faith  for  the  justice  and  prosecution 
of  his  daun ;  and  in  this  case  the  words  of  the  writ  to  the  sheriff 
were,  **  si  fecerit  te  securum  clamore  suo  prosequendo  perfidem 
9uam  quia  pauper  estJ"  But  upon  the  introduction  of  the  rule, 
which  was  borrowed  from  the  civil  law,  of  giving  costs  against  the 
unsuccessful  party,  the  universal  pledges  to  prosecute  became  the 
celebrated  persons,  known  by  the  names  of  John  Doe  and  Richard 
Roe,  who,  being  certain  aenal  intangible  forms,  that  never  fail  to 
elude  the  grasp,  or  civil  touch  of  the  sheriff,  who  can  boast  of 
nothing  beyond  honest  flesh  and  blood,  the  efficiency  of  the 
pled^  ceased,  and  the  vexed  and  harassed  defendant  was  deprived 
of  this  species  of  protection.  The  l^islature  has,  on  various  occa- 
sions, lent  its  sanction  to  the  new  system  of  making  costs  the 
medium  by  which  the  discouragement  of  trifling  litigation  shall 
operate.  With  the  exception  of  the  guard  provided  by  tne  terror  of 
costs,  and  of  the  action  for  malicious  prosecution  or  arrest,  in 
which  the  plaintiff  is  obliged  to  prove  injury  sustained  by  him, 
either  in  his  person  by  imprisonment,  his  reputation  by  the  scan- 
dal, or  in  his  property  by  the  expence ;  our  law  now  contains  no 
provision  for  carrying  into  effect  the  important  principle  under 
discussion ;  and  since  the  abandonment  oy  courts  of  equity  of 
the  rule  they  formerly  acted  upon,  of  giving  ewetnplary  costs, 
there  is  actually  no  means  whatever,  except  that  of  simple  costs, 
as  between  party  and  party — ^a  remedy  notoriously  inadequate — by 
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which  a  party  can  obtam  recompence  for  the  severe  inflicdon 
upon  hun  of  a  suit  in  Chancery,  however  unjust  and  lidgious  the 
conduct  of  his  opponent  may  eventuially  prove  to  be.  This  con- 
dition of  things  requires  speedy  remedy;  and  for  this  purpose  we 
feel  inclined  to  reconmiend  the  extension  of  the  principle  on  which 
the  action  for  malicious  prosecution,  or  for  malicious  arrest,  is 
founded ;  and  that  in  every  case,  whether  occurring  in  an  action 
si  law,  or  in  a  suit  in  equity,  where  either  the  demand  or  the 
defence  is  frivolous  and  vexatious,  even  though  the  legal  notion 
of  malice  be  not  satisfied,  the  sufiering  party  should  be  entitled 
to  compensation  for  damages  and  expences  actually  incurred. 

But  although  we  are  no  friends  to  excessive  or  useless  litigation, 
we  have  long  wished  to  see  some  man  of  public  spirit  strenuously 
advocate  the  cause  of  the  verjr  larse  class  of  persons  who  are  utterly 
prevented,  by  the  expences  incident  to  every  species  of  judiciiu 
{proceeding,  from  the  prosecution  of  their  just  and  imaoubted 
rights.  However  proper  and  laudable  it  may  be  to  visit  upon  an 
unsuccessful  party  the  costs  of  suit,  it  is  obvious  that  this  rule  is 
not  only  partial  in  operation,  but  acts  inversely  as  the  strength  of 
a  man^s  purse ;  and  lliat  the  terror,  even  of  extra  coets,  produces 
a  vast  mass  of  suffering,  and  a  patient  endurance  of  much  gross 
and  manifest  injustice.  Every  one  knows  that  the  plea  of  poverty 
is  no  excuse  for  deferring  the  institution  of  a  suit ;  the  statute  of 
limitations  contains  no  exception  in  favour  of  persons  suffering 
under  the  pressure  of  poverty ;  it  is  not  a  disability  of  legal  con- 
sideration. With  this,  however,  we  find  no  fault ;  pover^  is  a 
condition  not  sufficiently  definite  to  be  made  the  ground  of  specific 
excuse.  But  as  it  is  frequently  the  actual  cause  of  suppressing  the 
assertion  of  a  right,  the  orievance  might  be  much  alleviated  by  ab- 
rogating the  laws  now  in  force  against  champerty  and  maintenance, 
the  pohcy  of  which  is  questionable,  and  the  force  of  them  fre- 
quently, eluded.  As  a  measure  subsidiary  to  this,  and  tending  to 
promote  the  same  purpose,  the  rigid  conditions  within  which  per^ 
sons  desirous  of  sumg  'mformSL  pauperis  are  now  obliged  to  bring 
themselves,  should  he  relaxed.  We  would  not  be  guilty  of  so 
much  injustice  to  the  members  of  what  is  called  a  liberal  profes- 
sion, as  to  susj^ct  indisposition  on  their  part  to  enlarge  the 
sphere  of  gratuitous  service ;  for  although  that  which  formerly 
was  receiv^  merely  as  horuoTaHufn^  and  vA  termed  so  still,  has 
assumed  the  real  form  of  priBmium  laboris^  and  the  grateful 
acknowledgment  of  a  benefit  freelv  gpven  has  well  nigh  become  a 
stipulatedmrei  we  are  willing  to  beueve  that  a  larffe  majority  of 
the  profession  zealously  affect  their  ancient  fame  and  honour,  and 
would  help  forward  a  scheme  by  which  the  class  of  persons  legally 
entitled  to  sue  informd  pauperis^  without  fee  or  reward,  might 
be  enlarged.    The  remoteness  of  the  date,  and  the  expressions 
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contained  in  the  preamble,  of  the  statute  which  mve  the  liberty  of 
suing  in  this  character,  are  suffident  to  show  the  reasonableness 
of  some  measure  of  this  kind.  This  statute  was  passed  as  far 
back  as  in  the  eleventh  year  of  Heniy  the  Seventh.  The  title  of 
it  is,  <*  A  Mean  to  Help  and  Speed  JPoor  Persons  in  their  Suits.^ 
The  preamble  is  animated  by  the  same  spirit,  and  deserves  to  be 
rescued  from  its  present  obscurity. 

'<  Prayen^  the  Commons  in  this  present  Parliament  assembled^— That 
where  the  King,  our  Sovereign  Lord,  of  his  most  gracious  dispositum, 
willeth  and  intendeih  indifferent  justice  to  be  had  and  ministered, 
according  to  his  common  laws,  to  al]  his  true  subjects,  as  well  to  the 
poor  as  rich,  which  poor  subjects  be  not  of  ability  nor  power  to  sue, 
according  to  the  laws  of  this  land,  for  the  redress  of  injuries  and  wrongs 
to  them  daily  done,  as  well  concerning  their  persons  and  their  inhe- 
ritance as  other  causes,  be  it  enacted,  &c." 

This  statute  wisely  left  undefined  the  amount  of  property  which 
should  constitute  <*  pauperism,^  but  referred  it  to  the  discretion 
of  the  Chancellor,  who  gave  the  original  writ,  to  determine  the 
class  of  persons  to  be  embraced  by  a  term  which  is  ]^urely  relative, 
and  as  variable  as  the  condition  of  society.  The  rigid  adherence 
of  the  judges  to  precedent  has,  however,  disappointed  the  policy 
and  object  of  the  enactment.  It  appears  that,  shortly  after 
the  passing  of  the  act,  the  sum,  thus  left  uncertain,  was 
by  judicial  authority  fixed  at  51. ;  and,  notwithstanding  the 
depreciation  which  the  value  of  money  has  since  undergone,  and 
the  increased  exnence  of  litigation,  the  judses  have  never  thought 
of  altering  the  raise  and  arbitrary  standard  thus  set  up ;  nor  has 
the  Chancellor  ever  exercised  the  discretion  with  which  by  this 
act  he  is  clearly  entrusted.  The  eiFect  of  this  has  been,  that, 
although  the  propriety  of  this  legislative  provision  is,  by  remain- 
ing unrepealed,  still  admitted,  the  measure  is  broken  and  useless, 
its  spirit  is  annihilated  and  forgotten,  and  seldom  confers  benefit 
but  on  perjured  and  worthless  persons.  Under  the  impressions 
which  these  circumstances  have  made  upon  us,  we  do  not  hesitate 
to  say,  th  t,  if  the  just  and  benevolent  sentiments  expressed  in 
the  pream  ile  of  this  act  are  still  held  in  esteem,  the  privilege  of 
suing  in  formd  pauperis  ought,  at  the  least,  to  be  extendi  to 
all  persons  who  can  upon  oaUi  declare  that,  besides  ihe  subject 
of  suit,  thev  are  not,  after  payment  of  all  their  debts,  worth  50/. 
Should  sucn  an  extension  ever  be  made,  it  might,  perhaps,  be 
requisite,  in  order  to  prevent  an  undue  and  improper  advantage 
being  taken  of  it,  to  impose  some  other  terms  beyond  the  mere 
certificate  of  counsel,  that  the  ground  of  smt  is  substantial.  In 
former  times,  and  after  it  became  customary  to  award  costs 
against  the  unsuccessful  party,  a  very  singular  rule  appears  to 
have  prevailed,    the  object  of   whicn   clearly  was  to  prevent 
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fDiiam  auisulpanh  directly  from  the  Crown ;  they  are  wholly  irre- 
sponsible for  their  official  acts,  except  in  the  case  of  specific  patri- 
monial loss  having  been  occasioned  by  gross  misconduct.  Those 
clerks  who  obtained  dieir  appointment  previously  to  1824,  are  not 
obliged  to  discharge  personally  the  duties  of  their  office;  and 
there  are  yet  ver^  few  who  do  so  discharge  them.  The  whole 
business  of  ibe  office  is  managed  by  deputies,  with  salaries  of 
60/.  or  70/.  a  year;  and,  in  fact,  all  that  the  deputies  have  to  do, 
is  to  subscribe  summonses ;  attend  in  court,  and  read  interlocutors 
or  judgments ;  keep  the  causes  in  proper  order,  and  transmit  them 
occasionally  to  the  sheriff;  to  issue  extracts  of  decrees,  or,  what 
is  the  same  thing,  to  copy  out  in  a  fair  hand  the  judgments  of  the 
sheriff;  to  record  writs;  and,  particularly,  to  coUect  for  their 
masters  the  fees  arising  from  these  sources  of  profit.  This  enu- 
meration embraces  almost  all  the  duties  which,  by  law,  sheriff- 
clerks  are  reqmred  to  perform.  It  is  not  to  be  wondered  at, 
therefore,  that  the  office  of  sheriff-clerk  has  issiuned  a  degree  of 
importance,  and,  in  the  eyes  of  the  public,  of  respectalnlity  too, 
superior  esveh  to  that  of  the  judge  nimself.  Before  the  passing 
of  the  act  in  1814,  which  prohibited  the  sale  of  certain  situa- 
tions under  government,  those  clerks  who  had  made  fortimes  by 
their  offices,  or  who  wished  to  retire  upon  solid  capital,  frequently 
sold  them  for  large  sums,  to  others  who  desired  to  enjoy  a  very 
secure  income  from  a  place  requiring  no  personal  exertion.  The 
office  thus  became  a  perfect  sinecure ;  (b)  and  even  to  those  clerks 
who  obtained  their  appointment  subsequently  to  1824,  it  is  still, 
in  fact,  €Ul  but  a  sinecure;  their  duties  requiring  no  mental 
application,  and  almost  no  personal  attendance. 

Of  all  these  facts  the  commission  of  1815  appear,  from  their 
third  report,  to  have  been  perfectly  aware !  Yet,  instead  of 
suggesting  any  reduction,  either  of  the  fees  in  the  act  of  1748,  or 
of  tnose  established  by  usage,  they  recommended  the  adoption  of 
a  table  framed  by  them,  which  m  its  operation  would  actually 
have  tripled  the  profits  of  sheriff-clerks.  We  do  not  wish  to 
disparage,  in  the  smallest  degree,  the  labours  of  the  learned 


(ft)  For  ezMnpIe,^The  sheriff-derk  of  Lanarkshire,  the  mott  populoui  ooontj  in 
Scotland,  is  town^derk  of  the  buivh  of  Kirkaldy,  in  Fifeshire,  where  he  is  bound  by 
law  to  raide  $  the  sheriff-derk  of  Renfrewshire  is  a  sdidtor  in  extensive  practice  in 
Glasgow,  liMiarkshire;  the  derk  of  Stirlingshire  is  a  land-owner,  who  liTes  the 
greater  part  of  the  vear  upon  his  estate  in  Perthshire;  the  sheriff-derk  of  Selkiriishire  is 
abanker;  the  derk  of  Foiikrshire  is  a  writer  to  the  signet.  Bujtwehavenot  roomlbra 
full  enumeration  of  these  sineeurists.  The  prindpalderksof  the  Court  of  Session  have 
more  actual  labour  and  responsibility,  but,  oomparatiTdy,  they  are  not  nearly  so  wdl  ^laid. 
Sir  WaUer  Scott  is  obliged  personally  to  attend  the  court  every  day  during  its  sittings, 
for  l,200t  a  year ;  which  is  less  than  the  income  of  the  sheriff-derk  of  Lanarkshire, 
who  lives,  or  ought  to  live,  in  Kirkaldy,  in  the  enjoyment  of  ahothcr  lucrative  ollioe. 
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commiiwioners,  but  the  result  of  them  has  certainly  been  very  fiir 
from  what  the  public  was  led  to  enect.  It  is  generally  believed 
that  they  suffered  themselves  to  be  complete^  misled  by  the 
representations  of  the  clerks  ;  and  in  this  belief  we  axe  disposed 
to  concur ;  for,  instead  of  consulting  the  law  practitioners,  or  t£e 
judges  of  the  inferior  courts,  or  any  other  neutral  body,  capable 
of  ^ving  correct  and  unbiassed  information  upon  the  subject  of 
their  inquiry,  they  were  satisfied  with  communicating  only  with 
the  shenff-clerks  themselves,  and  the  unauthenticated  returns 
wUch  these  gentlemen  made,  were  not,  it  may  well  be  supposed, 
calculated  to  induce  the  commissioners  to  reduce  their  profits. 
It  was,  however,  from  calculations  founded  upon  these  very 
returns  tliat  the  commissioners  firamed  such  a  table  as  they 
thought,  or  alleged,  was  fair  and  reasonable,  but  of  which  parlia- 
ment seems  to  have  been  ashamed ;  for,  instead  of  having  passed 
it  into  a  law,  the  judges  of  the  Court  of  Session  were  directed,  by 
6  Greo.  IV.  C.23.  to  '<  revise  the  Act  of  Sederunt,  1746,  and  of 
new  to  consider  what  fees  should  be  allowed  to  sheriff-derks ; 
the  judges,  in  so  doing,  takine  into  consideration  the  report  of  the 
commissioners  in  that  behall.^  And  it  is  under  the  audiority  of 
these  judges  that  the  present  sub-commissioners  are  sitting. 

The  sub-commissioners  followed  the  same  injudicious  course 
as  their  predecessors,  in  obtaining  the  information  necessary  for 
enabling  them  to  frame  a  table  of  fees.  They  had  recourse  at 
once  to  the  sheriff-derks,  the  very  parties  who  ought  not  to  have 
been  consulted  at  all;  and  the  result  was,  as  it  had  been  before, 
that  the  sub-commissioners  issued  the  draft  of  a  table,  under  which 
some  clerks  would  have  drawn  emoluments  to  the  amount  of  2,000/. 
or  3,000/.  a  year.  The  exorbitancy  of  this  table  having  been 
exposed  by  the  deputation  of  solicitors,  the  commissioners  pre- 
pared a  second,  wnich  was  also  objected  to,  upon  the  same 
grounds ;  then  a  third;  and  the  draft  of  a  fourth,  appended  to  a 
fong  report,  is  now  before  the  public,  (c) 

To  understand  the  difficulties  which  it  is  alleged  the  commia- 
sioners  have  had  to  encounter,  it  is  necessary  to  explain  here,  that 
formerly  the  extract  of  a  judgment  was  just  an  extract  of  the 
entire  cause ;  and  that  the  clerk  received  a  fee  for  copying  out 
this  extract,  accordjuK  to  ite  length.  The  emoluments  thus 
arising  contributed,  indeed,  a  consiaerable,  and,  in  some  counties, 
the  greater  palt  of  the  clerk^s  income.  But,  in  consequence  of 
the  recommendation  of  the  royal  commission,  **  long  extracts^ 


(c)  The  matter  wai  alto  brought  before  vuioiui  county  mectingi.  The  fradwlden 
of  lioaailahire^  in  particular,  upon  the  motioo  of  the  Diuce  of  Hamilton,  who  ddiTered 
ao  do^ucnt  and  praeiieal  speed!  upon  the  mbijed,  paned  rcmlutioni  stroogly  die- 
apjpvoviDg  of  the  prapowd  ma. 
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have  been  abolished,  and,  in  their  place,  the  mere  jui^^cnts  of 
the  Court,  in  the  form  of  short  precepts,  are,  by  a  special  statute, 
directed  to  be  issued.  The  clerk^s  labour  has  thus  been  very 
greatly  abridged,  and  the  expence  also  of  his  official  establish- 
ment materially  diminished,  for  he  no  longer  requires  to  keep 
clerks  to  copy  out  extracts.  Notwithstanding  these  circumstances, 
howeyer,  the  commission  of  1815,  far  from  advising  that  his  fees 
should  suffer  a  corresponding  reduction,  recommended,  on  Ae 
contrary,  that  he  should  still  be  permitted  to  exact  the  fees  for- 
merly paid  for  <<  long  extracts,*"  although  he  no  longer  continued 
to  make  them.  The  fees  payable  at  the  termination  of  an  action, 
when  no  extract  is  requirea,  and  which  amount  to  one-half  of  the 
full  fees  of  extract,  are  called  ^^  composition  dues  C  because  they 
are  a  substitution  for  those  which  would  be  exigible  were  an' 
extract  given.  These  fees  of  extract  and  composition  dues  are 
now,  in  their  turn,  to  be  abolished ;  and  the  momentous  thing 
that  so  greatiy  perplexes  the  sub-commissioners,  is  nothing  more 
nor  less  than  to  give  to  the  clerks  an  equivalent  for  them^  by 
increasing  old  fees  and  substituting  new  ones.  And  they  have 
been  labouring  with  the  more  diligence  to  render  this  equivalent 
'^as  exact  as  possible,  because,  according  to  their  report,  their 

rd  object  nas  been  to  follow  the  general  recommendation  of 
royal  commission,  namely,  **  to  leave  the  general  fees 
charseable  on  judicial  procedure  as  nearly  in  the  situatipn  in 
whicn  they  have  hitherto  stood,  with  respect  to  their  probable 
aggregate  amoimt,  as  they  had  been  able  to  calculate."" 

Now,  we  humbly  think,  that  the  royal  commission  was  wrong 
m  giving,  and  that  the  judges  of  the  Court  of  Session,  and  the 
suMommission  are  equally  wrong  in  implicitiy  following,  that 
recommendation.  The  purpose  for  which  nis  Alajesty  appointed 
the  commission  was,  that  they  might  apply  themselves  to  point  out 
abuses,  and  to  recommend  measures  for  their  repudiation — not, 
certainly,  to  suggest  means  for  fixing  them  more  permanently 
upon  the  country.  In  appointing  the  commission,  government 
had  in  view,  not  only  the  improvement  of  forms,  but  also  the 
cheapening  of  litigation.  The  latter  was,  indeed,  the  more  osten- 
sible purpose  for  which  the  commission  was  issued.  It  was,  un- 
questionably, the  commissioners^  duty,  therefore,  to  have  enauired 
carefully  into  the  general  amount  of  the  profits  of  sheriflt^lerks, 
and  of  their  official  expenditure,  so  as  to  have  been  thereby 
enabled  to  judge  whether  the  profits  could  suffer  any  diminution 
without  leaving  the  clerks  an  inadequate  remuneration.  But  it  is 
a  fact,  which  we  know  cannot  be  denied,  that  they  made  no  proper 
enquiry  of  this  kind.  Upon  what  ground,  then,  did  they  venture 
to  suggest,  that  the  emoluments  of  sheriff-clerks  should  be  allowed 
to  stand  as  formerly  with  respect  to  their  aggregate  amount  ?     It 
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certainly  defies  us  to  discover  any  rational  ^nnd  for  such  a 
sweeping  recommendation,  unless  it  was  to  obviate  <<  the  claim  to 
compensation  which  the  present  clerks  (most  of  whom  had  paid  a 
price  for  their  appoinimentj)  would  no  doubt  have,  if  a  diminu- 
tion of  emolument  should  actuaUv  take  place.*"  (d)   This  *<  claim  to 
compensation^  seems,  indeed,  to  nave  been  the  bugbear  which  alone 
detcnrred  them  from  suggesting  a  diminution  of  these  fees ;  but 
what  business,  we  would  ask,  had  the  commisnoners  with  the 
claim  to  compensation  f    If  they  found  that  the  enence  of  law 
proceedings  could  be  lessened  by  a  reduction  of  derks^  fees,  and 
that  after  making  such  reduction,   a  fair  remuneration  to  the 
clerks  would  still  remain,  it  was,  undoubtedly,  their  duty  so  to 
have  reported,  leaving  it  to  government  to  settle  the  claims  of 
compensation,  to  those  preferring    them,    as    government    best 
could.     In  short,  they  ought  to  have  proceeded  without  any 
rq;ard    whatever    to    the    claims    of  compensation,    the    more 
especially   as  it   was  extremely   doubtful,    whether   the   clerks 
had  acquired  such  a  vested  interest  in  the  office  which   they 
had  purchased,   as,  upon  a  reduction  of  their  profits,  entitled 
them  to   indemnification.       They  bought    their  appointments 
under  all  the  chances  of  statutoiy  interference,  and  they  were 
aware  that  a  place  in  a  court  of  law  is  jpeculiarly  liable  to 
such  modification  as  must  necessarily  aiFect  its  emoluments.     If 
they  made  the  purchase  upon  the  faith  of  matters  being  allowed 
to  remain  permanently  on  the  same  footing,  they  acted  like  fools, 
and  deserved  to  suffer  a  loss  for  the  very  simplicity  of  their  con- 
duct.    But  in  whatever  way  this  point  of  law  mieht  have  been 
adjudicated,  the  commissioners  ought  clearly  to  have  left  it  to 
government  to  determine,  whether  it  was  expedient  to  indemnify 
the  clerks  at  once  for  an^  loss  which  they  might  eventually  suffer 

S*     a  reduction  of  their  fees,  or  to  continue  the  emoluments  which 
jy  presently  receive,  and  which  so  much  swell  the  expence  of 
litigation. 

Both  the  royal  and  sub-commissioners  ought  farther  to  have 
scrupulously  enquired  into^  the  general  profits  and  expenditure  of 
these  ftmctionaries,  had  it  been  for  no  other  purpose  than  to 
ascertam  whether  the  "/ec*  o/ t/^cr^c''— those  fees,  namely,  which 
have  been  arbitrarily  devised,  and  unwarrantably  exacted  by 
sheriff-derks, — could  he  aholished  without  too  mttch  reducing  their 
income.  These  fees  the  commissioners  knew  to  be  totally 
illegal,  in  so  far  as  they  are  not  authorised  by  any  existing  law ; 
and  since  the  publication  of  their  report  it  has  been  expressly 
found  by  the  Supreme  Courts,  in  the  case  of  Murray  v.  Thompson, 
15th  December,  1824,  that  no  usage,  however  inveterate,  can 


(i)  Rojral  Commissioners*  Rep.  p.  50  and  51. 
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sanction  a  deviation  from  the  piovigionB  in  the  Act  of  Sederont, 
1748,  80  far  as  they  are  precise  and  explicit.  By  abolishing  these 
odious  fees,  the  commissioners  surely  could  have  run  no  risk  of 
subjecting  government  to  the  dreaded  <<  claim  to  compensation.^ 
Yet,  as  if  their  leading  purpose  had  been  to  give  a  positive 
increase  to  the  swollen  profits  of  sheriif-clerks,  they  state,  that  it  is 
<<  indispensably  requisite  to  give  a  due  sanction  to  those  rates  of 
charge  which  are  not  objectionable  in  themselves ;  and  though 
resting  on  a  vagde  and  uncertain  usage,  constitute  part  of  the 
present  emoluments  of  the  clerks ;  and  to  render  those  rates  here- 
after uniform  in  the  different  counties  ;*"  and  also,  ^^  to  grant  some 
new  fees,  on  certain  limited  cases,  corresponding  to  the  duty  im- 
posed, where  such  new  fees  have  not  already  been  sanctioned  by 
due  authority.'"  (e)  The  sub-commissioners  seem  also  to  consider 
it  <^  indispensably  requisite"^  to  give  a  legal  sanction  to  all  these 
arbitrary  and  novel  fees,  although  they  are  expressly  abolished  by 
the  decision  above  quoted.  They  intend,  in  fact,  to  revive  and 
legalize  fees  which  at  present  are  notoriously  illegal.  This  cer- 
tainlv  appears  to  us  to  be  a  very  extraordinary  kind  of  proceeding, 
on  the  part  of  men  who  lament,  or  affect  to  lament,  that  they 
cannot  leduce  fees  for  fear  of  a  claim  being  brought  against  go- 
vernment for  ^  compensation !  Many  of  the  shcriff-derks  are 
doubtle^  very  influential  persons,  possessing  several  of  the  "  prizes 
of  acddenty'^but  we  cannot  allow  ourselves  for  a  moment  to  jthink 
that,  with  all  their  interest,  they  could  have  induced  the  com- 
missioners to  deal  towards  them  with  undue  favour.  But,  after 
iJl,  what  do  the  commissioners  mean  by  asserting  that  it  is  ^Hn- 
dispensably  requisite^  to  enact  the  fees  above  mentioned?  If 
they  intend  to  say,  that  without  such  fees  the  clerks  will  not  have 
a  sufficient  income,  we  would  ask, — ^how  came  the  commissioners  to 
know  this,  seeing  that  they  have  taken  no  pains  to  ascertain  what 
the  incomes  of  the  clerks  really  are  ? 

The  deputation  of  solicitors  repeatedly  and  anxiously  urged 
the  sub-commissioners  to  order  the  clerks  to  make  returns  upon 
oath  <^  their  respective  incomes,  in  order  that  they  might  judge 
how  far  it  would  be  expedient  to  increase  or  reduce  their  fees, 
but  the  commissioners  were  deaf  to  their  importunity,  and  de^ 
ddedly  refused  to  order  such  returns.  They  are  consequently 
proceeding  entirely  in  the  dark :  they  care  nrtt  whether  the  clerk^ 
remuneration  be  five  hundred  or  five  thousand  pounds  a  year, 
provided  always  that  it  be  made  no  less  than  what  it  has  hitherto 
been.  All  that  this  laborious  commission  propose  to  do,  therefore, 
amounts,  after  all,  to  nothing  more,  than  simply  to  determine, 
whether  a  certain  fee  shall  be  paid,  upon  a  summons,  for  example, 

(e)  Kcp.p.  7.  DmftofSub-CommiMioneri. 
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or  upon  a  defence;  to  take  off  a  particular  fee  from  one  act  of  pro- 
ceedmff,  and  put  it  upon  another;  to  compensate  the  loss  of  the 
large  tees  of  extracted  decrees  and  composition  dues,  by  scatter- 
ing them  over  the  other  steps  of  procedure,  and  to  invent  a 
variety  <^  new  fees.  But  of  what  benefit  will  all  this  be  to  the 
public  P  Why,  it  certainly  appears  to  us  to  be  very  much  the 
same  thing  to  the  suitor,  whether  he  pay  his  fees  to  the  clerk  at 
one  time,  or  at  half-a-doien  of  times ;  whether  upon  this  plead- 
ing or  upon  that;  or  whether  he  pay  them  at  the  beginning, 
middle,  or  end  of  bis  cause ;  providdl  that,  in  which  ever  way  he 
pay  them,  the  amount  shall  be  the  same.  (/) 

The  commissioners  appear,  in  fact^  to  have  totally  mistaken 
the  purpose  for  which  they  were  mainly  appointed:  instead  of 

fixinff  a  due  and  adequate  remuneration  for  tne  clerks  of  court, 

whicn  was  obviously  what  they  were  particularly  called  upon  to 
do, — ^they  have  all  the  while  been  nibbling  at  the  petty  business  of 
merely  regulating  existing  fees ;  or  in  other,  but  in  equally  true, 
words,  they  have  been  employing  themselves  in  an  attempt  to 
perpetuate  existing  abuses.  It  would  truly  have  been  better  for 
Scotland  if  these  commissions  had  never  been  heard  of;  and 
the  many  thousands  which  they  have  cost  the  country  would  have 
been  ampl^  sufficient  to  compensate  those  clerks  wno  have  pur- 
chased tneir  appointment,  for  such  a  reduction  of  their  emolu- 
ments as  ought  now  to  be  made. 

By  the  act  of  parliament  before  referred  to,  the  judges  of  the 
Court  of  Session  are  specifically  directed  to  revise  the  Act  of 
Sederunt  of  1748 ;  and  the  first  question,  therefore,  that  the 
sub-commissioners  ought  to  have  determined,  was,  whether  the 
fees  provided  by  that  act  are  sufficient  to  yield  an  adequate 
remuneration  to  the  clerks  ?  At  that  period  there  was  compara- 
tively littie  judicial  business  in  Sherifl^  Courts;  yet  the  fees 
were  then  considered  ample.  Business  has,  however,  increased, 
in  eighty  years,  at  least  ten-fold,  while  the  trouble  attending,  and 
expence  of  the  clerk^s  official  establishment,  have  not  increased  in 
any  thing  like  the  same  ratio ;  for  clerks  have,  from  various  cir- 
cumstances, been  relieved  of  the  greater  part  of  the  drudgery 
orig^ally  connected  with  their  office.  For  example, — ^1.  They 
do  not  now,  as  has  been  seen,  make  long  extracts  of  causes  and 
judgments ;  yet  they  continue  to  be  paid  for  them :  2.  It  was 
formerly  their  duty  to  prepare  the  summons  in  each  cause,  speci- 

(/)  <'  Keep  hack  ctuts  (Kays  Bentham),  as  much  ns  potttble^  tiU  the  last  stage  of 
procedure.^*''(DrJknce  of  Uswy^  Ac.  p.  46.)  The  commiMionen  are  proceeding  in 
direct  opposition  to  BenthamV  maxim.  At  present,  the  great  bulk  of  fees  is  payable 
at  the  terfnination  of  the  suit.  The  commissioners  mean  to  make  them  payable  as  the 
suit  proceeds,  and  chiefly  mt  its  indpient  stages  $  in  older,  seemingly,  that  the  derk 
may  run  no  risk  of  losing  them  altogether. 
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fying  the  ground  of  action.  The  summons  is  now  drawn  1w  the 
party's  solicitor,  but  the  clerks  still  get  the  original  fee  for  it. 
3.  They  were  formerly  obliged  to  engross  all  judicial  proceed- 
ings in  a  record,  which  duty  they  have  long  evaded.  4.  Formerly 
all  proofs  were  adduced  coram  jtidif^e,  and  were  written  by  the 
clerK,  for  which  he  received  a  fee  of  one  shilling  for  each  deposition. 
Now,  all  proofs  are  taken  on  commission,  and  the  clerk  continues 
to  get  his  old  fee  for  doing  nothing ;  if  he  act  as  commissioner 
he  gets  a  fee  as  commissioner  into  the  bargain.  5.  Clerks  were 
formerly  the  execiitors  of  all  sequestrations;  now  they  are  managed 
by  the  inferior  officers  of  court ;  the  clerk  nevertheless  stUl  exact- 
ing his  per  centage  upon  the  proceeds  of  sale,  whereby  the  expence 
of  the  proceeding  is  doubled  to  the  unfortunate  debtor,  o.  By 
the  act  of  1^4S,  sheriff-clerks  are  required  to  nut  648  words  on 
each  sheet  of  extract ; — now  they  do  not  put  naif  that  number 
upon  a  sheet,  although  they  exact  the  original  fee. 

Now,  if  clerks  were  handsomely  paid  in  1748,  with  a  fifth  part 
of  their  present  income, — how  much  more  handsomely  must  they 
be  paid  now,  when  their  fees  are  so  greatly  increased,  both  in  num- 
ber and  amount,  and  when  they  are  reheved  of  so  much  of  the 
labour  to  which  they  were  formerly  subjected  ?  But  the  great 
increase  of  judicial  business  in  the  sheriffs'^  ordinary  court  has  not 
been  the  only  cause  of  an  increase  of  gains  to  the  clerk.  A  few  years 
a^o  an  act  was  passed,  called  the  ^^  Small  Debt  Act,'*'*  empowering 
sheriffs  to  hold  separate  courts,  and  to  decide  summarily  in  actions 
where  the  matter  at  issue  does  not  exceed  the  value  of  8/. ;  Small 
Debt  Courts  were,  in  consequence,  immediately  established  in  al- 
most every  county,  and  they  soon  drew  nearly  all  the  judicial  busi- 
ness from  the  Justice-of-Peace  Court.  Of  this  new  court  the  sheriff- 
clerk  acts  as  clerk,  and  for  each  cause  he  receives  a  fee  of  one 
shilling  and  tenpence^  In  some  counties  there  are  a  thousand  of 
these  causes  brought  in  a  year ;  in  others,  1500 ;  in  several,  2000; 
and  in  some,  as  in  Lanark,  Edinburgh,  &c.  a  great  deal  more, — 

fiving  to  the  clerk  a  pure  increase  of  income  to  the  extent  of  90/., 
80/.,  180/.,  and,  in  some  instances,  of  200/.  a-year!  It  was 
to  have  been  expected  that  the  sub-commissioners  would,  at  all 
events,  take  this  enormous  and  entirely  adventitious  augmentation 
of  profit  into  account,  in  adjusting  the  new  table;  yet,  for  reasons 
which  we  do  not  pretend  to  understand,  they  actually  gave  it  the 
^o-by,  with  this  incidental  remark,  that  '*  the  reporters  are 
inclined  to  believe  that  the  Small  Debt  Court  is  almost  the  only 
source  of  additional  income  to  the  clerks.**"  But  do  they  act 
upon  this  belief.^  Not  at  all ;  it  is  not  again  so  much  as  aUuded 
to,  throughout  the  report. 

The  concealed  observation  just  noticed,  indicates  a  very 
extraordinary  degree,  either  of  dereliction  of  duty,  or  of  carelessness. 
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on  the  part  of  the  commissioners.  They  report  their  mere  belief 
on  a  matter  of  fact ;  when»  by  a  little  enquiry,  that  fact  could 
have  been  precisely  ascertained..  It  was  their  business,  indeed, 
and  their  obvious  duty,  so  to  have  ascertained  it,  and  to  have 
reported  accordingly;  but,  notwithstanding  all  the  urgency  of 
the.  deputation  of  solicitors,  they  obstinately  refused  to  do  so, 
nor  would  they  even  deiffn  to  give  a  sufficient  reason  for  their 
refusal !  What  credit,  therefore,  we  would  ask,  can  safely  be 
given  to  the  labours  of  a  commission,  whose  proceedings  are 
characterized  by  so  much  zealousness  to  aggrandize  the  very  men 
whose  incomes  they  were  appointed  to  render  <<  due  and 
adequate,^  or,  in  otner  words  (tor  they  are  more  thui  adequate), 
to  reduce,  so  as  to  relieve  the  country  from  their  severe  pressure  ? 
The  provincial  bar  of  Scotland  have  hitherto  kept  a  vigilant 
watch  upon  the  progress  of  the  sub-commissioners^  labours ;  and 
we  have  now  said  enough,  we  think,  to  shew  the  necessity  of 
a  prompt  and  vigorous  opposition  being  made  to  the  report 
which  has  been  issued.  The  local  judiciary  institutions  of 
Scotland  are  a  glory  to  the  country,  and  a  bulwark  to  the  consti- 
tution. Supplied  with  independent  and  enlightened  professional 
judges,  they  are  at  hand  to  every  man  who  has  a  wrong  to  redress 
or  a  right  to  claim.  Possessing  the  confidence  of  the  people, 
and  now  expeditious  in  their  proceedings,  they  require  only  to  be 
relieved  from  the  trammels  imposed  upon  them  by  a  heavy  and 
unnecessary  expence,  to  be  rendered  still  more  universally 
useful,  (g)  Is  it  to  be  endured,  then,  that  this  mischievous 
expence  should  be  so  ffreatly  augmented,  for  the  unworthy  purpose 
of  paying  a  set  of  icue  and  pampered  clerks,  who  are  already 
allowed  at  least  three  times  more  than  what  would  be  sufficient  to 
induce  men  of  talent  and  respectability  to  undertake,  and,  in 
person,  to  discharge  all  their  duties  ?  Smecures  of  every  kind  are 
bad  and  indefensible ;  but  the  worst  sinecures  of  all  are  those 
which  are  paid  from  an  impost  upon  justice.     The  poor  man  who 


(jr)  The  Nisi  Prius  nttings  at  drcuiu  in  England  afford  a  very  imperfect  remedy  for 
the  pracdcal  inoooYeniencei  resulting  from  the  want  of  local  courts  there.  The  attend- 
ance of  parties,  witnesses,  agents,  and  counsel,  sometimes  for  many  days,  is  scarcely 
less  enpensiTe  than  a  trial  in  London.  The  great  number  of  remantU^  the  consequent 
loss,  of  afpense  of  counsel  and  witnesses,  the  chance  of  losing  evidence,  and  other 
obvious  imperfections  of  the  modem  substitute  for  the  ancient  district  courts,  form  the 
subject  of  serious  lamentation  to  English  writers.  Blackstone  regreU  the  *^  disuse  of  the 
ancient  County  and  Hundred  Courts,  wherein  causes  were  always  formerly  decided  with 
very  little  trouble  and  expence  to  the  parties  ;**  and  in  reference  to  their  projected 
revival,  he  says,  **  this  plan  is  entirely  agreeable  to  the  constitution  and  gcnios  of  the 
nation ;  calculated  to  prevent  a  number  of  vexatious  actions  in  the  superior  courts ;  and, 
at  the  same  time,  to  give  honest  creditors  an  opportunity  of  recovering  small  sums, 
which  now  ihey  are  frcquently  deterred  ftom  by  the  expence  of  a  suit  at  law.**— Comm. 
b.  iiL  c.  a.  s.  9*  The  Scottish  system  illustrates,  and,  indeed^  proves  the  wisdom  of  At 
learned  commentator's  remarks. 
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loses  his  cause,  and  who  generally  loses  the  costs  of  suit  along 
with  it,  finds  it  sufficiently  hard  to  pa^  the  bills  of  solicitors  (who, 
however,  work  for  what  they  charge),  independent  of  the  numerous 
fees  to  the  sherifF-clerk,  who  does  not  work  for  what  he  exacts. 
These  fees  form,  in  fact,  a  direct  and  most  burthensome  tawy  and, 
by  necessary  consequence,  a  powerful  restraint  upon  litigation. 
Were  they  reduced  one-half,  sheriff-clerks  would  still  be  amply 
remunerated,  while  the  door  of  the  inferior  court  would  be  thereby 
rendered  so  much  the  more  patent  to  the  thousands  who  at  pre- 
sent can  ill  afford  to  enter  it.  ^^  If,  by  taking  off  these  taxes,"" 
says  Bentham,  ^^  you  reduce  the  expence  of  a  common  action 
from  251.  to  20/.,  you  might  open  the  door  to  one  in  five  against 
whom  it  is  shut  at  present,  Even  this  would  he  something^' 
But,  in  Scotlaud,  clerks^  fees  constitute  one-third,  at  least,  and,  in 
some  cases,  one-half  of  the  whole  expence  of  suit. 

The  sub-commission  ought  to  have  reflected  that  they  are  not 
adjusting  fees  for  the  present  sheriff-clerks  only ;  they  are  legis- 
lating also  for  their  successors.  If,  therefore,  the  present  in- 
cumbents are  to  be  liberally  dealt  with,  whatever  be  the  conse- 
Quencc,  why  not  make  a  provision  to  the  effect  of  reducing  the 
fees  to  be  exacted  by  the  clerks  who  shall  succeed  them  ?  Why, 
we  say,  not  make  an  arrangement  of  this  sort,  the  more  especially 
as  all  parties  admit  the  exorbitancy  of  their  present  incomes  ?  (A) 
The  "  vested  interest,'**  and  "  the  claim  to  compensation,"'  to 
which  the  existing  clerks  may  have  right,  cannot  surely  descend 
to  their  heirs. 

It  has  been  suggested  by  the  provincial  bar,  that  the  recent 
precedent,  by  whicn  the  clerks  of  the  Supreme  Commissary  Courts 
and  the  High  Court  of  Admiralty  of  Scotland,  have  been  assigned 
fixed  salaries,  raised  from  regulated  fees,  might,  with  advantage, 
be  applied  to  the  case  of  sheriff-clerks.  This  plan  would  certainly 
be  infinitely  preferable  to  the  vague  and  ill-regulated  mode 
recommended  by  the  commissioners  ;  but  it  is  objectionable  too : 
the  salaries  should  not  be  paid  directly  out  of  the  ^^  regulated 
fees,""  but  directly  from  the  public  treasury,  and  the  fees  them- 


(h)  The  Gomiiustionen  have  suggested  to  the  judges  of  the  Court  of  Sesnon,  thit 
the  theriff-derks  might  be  oidered  to  keep  books  shewing  the  amount  of  their  receipts, 
in  order  that  at  some  indefinite  sl^-pertoa,  the  fees  now  proposed  might  be  reduoei^  if 
the^  should  be  found  extravagantly  high.  If  the  present  uble  were  intended  to  be  ten- 
tatxTe  merely,  this  might  be  a  judicious  measure ;  but  it  is  roost  obvious  Uiat  the  sng* 
gestion  baa  been  thrown  out  for  no  other  purpose  than  to  padfy  the  deputation.  If  the 
table  be  allowed  to  pass  as  it  stsnds,  all  hope  of  its^  being  modified  in  *«  our  day"  wiU  be 
at  an  end.  But,  supposing  that  the  suggestion  in  question  has  been  made  in  earnest, 
why  prepare  a  table  m  the  dark,  leaving  it  to  time  to  eiposeits  absurdities  and  ita  evils, 
wheAi  these  evils  and  absurdities  oould  a  priori  be  so  easily  ascertained  ?  During  the 
Md^e  ascendanqr  in  Scotland,  this  anomalous  proceeding  would  have  been  designated 
VAtL^'viU  Scotch  job:^ 
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selves  paid  oyer  to  the  officer  of  the  revenue,  like  any  other  tax. 
The  true  nature  of  these  fees  would  thus  be  kept  constantly  before 
the  public  eye;  and  time,  we  doubt  not,  would  work  out  their 
entire  abolition.  The  chief  advantage  of  the  plan  referred  to, 
would  be,  that  while  the  rate  of  fees  would  be  rendered  uniform 
in  the  different  sheriffdoms,  a  precise  limit  would  be  put  to  the 
clerics^  emoluments,  and  the  pubUc  would  be  insured  against  their 

§  resent  indefinite  exactions.  Government  might  lose  a  Utde  by 
ie  arrangement,  but  what  would  be  an  inconsiderable  loss  to 
E)vemment,  compared  with  the  cheap  admimstration  of  the 
ws? 

From  motives  of  public  policy,  indeed,  government  should  at 
once  entirely  abolish  the  fees  in  question,  and  assign  to  the  clerks 
specific  salaries  from  the  Exchequer.  The  pdicy  of  such  a 
measure,  has  long  been  insisted  on,  both  in  England  and  Scot- 
land ;  and  a  better  opportunity  than  the  present  has  not  presented 
itself  to  press  it  upon  the  consideration  of  government.  One  of 
the  heaos  of  the  famous  *'  Remonstrance  of  many  thousand 
citizens  and  fi-ee-bom  people  of  England  to  their  own  House  of 
Commons,^  (the  revolutionary  parliament  of  1646,)  was — "  ThcU 
no  fees  at  aU  be  eooacted  of  the  people  in  courts  of  justice ;  hut 
that  the  public  ministers  of  state,  be  wholly  maintained  out  of 
the  public  moneyy  This  ou^ht  also  to  be  the  remonstrance  of 
the  "  free-bom  people^**  of  ScotWd.  By  yielding  to  it,  govern- 
ment could  confer  upon  the  country  a  most  valuable  boon,  the 
pecunia^  expence  of  which  would  be  very  inconsiderable..  A 
salary  or  300/.  (which  is  only  100/.  less  than  the  officiating  judge 
himself  receives)  to  each  clerk  would  be  amply  sufficient.  There 
are  thir^  of  them ;  so  that  government  comd  purchase  all  the 
substantial  benefits  that  would  result  to  our  northern  neighbours 
from  a  cheap  and  unfettered  dispensation  of  justice,  for  no  more 
than  9000/.  a-year.  And  what  does  the  payment  of  these 
clerks  cost  Scodand  at  present,  passing  altogether  out  of 
view  the  augmentation  of  emolument  proposed  by  the  commis- 
rioners?  Each  ordinary  litigated  cause  yields  to  the  clerk, 
on  an  average,  a  profit  of  21.  Of  such  causes,  about  nine 
thousand,  as  appears  from  the  Lord  Advocators  official  return,  arc 
decided  annually ;  so  that,  from  this  source  alone,  sheriff-clerxs 
draw  exactly  double  the  sum  that  would  suffice  to  remunerate 
them  handsomely,  were  they  paid,  like  the  judges,  by  government. 
But  there  are,  besides,  13,000  actions  brought  into  court  which 
are  not  contested.  Each  of  these  may  produce  on  an  avera^ 
four  shillings,  yielding  2,600/.  To  all  this  must  be  added  their 
profits  arising  from  extra-judicial  business,  such  as  recording 
writs,  deeds,  &c.  which  cannot  be  estimated  at  less  than  3,000/. ; 
and  moreover,  the  produce  of.  the  Small  D^bt  Court,  which  we 

u  2 
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shall  under-BtAte  at  2,000/.  These  various  gains  accumulated, 
amount  to  25,600/.  sterUng ;  and  we  are  satisfied  that  this  sum  is 
much  less  than  what  these  appendages  to  the  subordinate  courts 
of  justice  in  Scotland  actually  cost  the  country ;  while,  as  has 
been  seen,  something  less  than  10,000/.  would  be  quite  sufficient 
to  remunerate  them  adequately  for  their  services.  If  the  com- 
missioners had  put  themselves  to  the  trouble  of  making  some 
simple  calculations  of  this  kind,  they  would  surely  have  seen  the 
proprietv  of  ordering  returns  such  as  those  which  the  deputation 
called  ror.  Indeed,  they  ought  even  now  to  retrace  their  steps, 
and  order  these  return^  still.  If  they  do  not,  the  judges  of  the 
Court  of  Session,  who  are  the  responsible  commissioners,  ought  at 
once  to  be  appealed  to ;  and,  failmg  their  doing  what  ought  to  be 
done  by  them,  the  whole  matter  should  be  brought  fairfy  before 
parliament.  With  its  present  disposition  to  reform  abuses  in 
the  administration  of  justice,  parliament  would  not,  we  think,  be 
apt  to  sanction  either  the  proposed  fees  or  the  mode  of  paying 
aoeriff^lerks. 


Akt.  v.— POLICE  OF  THE  METROPOLIS. 

Report  of  the  Select  Committee  appointed  to  ifiquire  into  the 
cause  of  the  Increase  in  the  Number  of  Commitments  and 
Convictions  in  Londoji  and  Middlesex^  and  into  the  State  of 
tlie  Police  of  the  Jiietropolisy  and  of  the  Districts  adjoining 
thereto.— 1828. 

'*  Your  Committee,  considering  that  the  Order  of  the  House  under 
which  their  investigation  has  b^n  prosecuted,  was  divisible  into  two 
distinct  heads  of  inquiry,  applied  themselves,  in  the  first  instance,  to  exa- 
mine how  far  the  increase  of  co^unitments  was  to  be  attributed  to  a 
proportionato  increase  of  criipe,  or, whether  much  of  it  might  not  reason- 
ably be  supposed  to  emanate  from  circumstances  and  changes  in  the  state 
of  society ;  which,  whilst  they  serve  to  exhibit  conspicuously  ofiRmoes^ 
'and  to  Bwdl  the  catalogue  qf  criminals,  by  no  means  warrant  the  infer- 
ence, that  Uiere  has  been  a  proportionate  perpetration  o£  crime." 

On  this  question,  of  the  increase  or  decrease  of  crime,  its  causes, 
the  habits  and  manners  of  the  people,  and  the  effects  of  education, 
much  diversity  of  opinion,  and  very  little  real  intelligence,  appears 
to  have  prevailed  among  the  witnesses,  many  of  whom  appear  to 
belong  to  that  class,  which,  in  its  efforto  to  roll  back  the  tide  of 
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intelli^nce,  anxiously  cnileavours  to  trace  the  cause  of  every  evil 
to  the  innovations  of  modem  times,  and  the  diffusion  of  knowledge 
among  the  {)eople.  The  lout,  who  attributed  the  formation  of 
the  Goodwin  Sands  to  the  building  of  Tenterden  church  steeple ; 
or  the  puritan,  who,  with  rather  better  reason,  feared,  that  vaccina- 
tion might  prove  a  proximate  cause  of  prostitution,  did  not  con- 
found the  jH>8t  hoc  and  itropter  hoc^  nor  err  more  egregiously  in 
tracing  cause  and  effect,  than  these  enemies  of  mental  improve- 
ment. Because  the  boys  of  the  National  Schools  commit  the 
grievous  sins  of  pitch  and  toss,  hustle-cap,  and  chuck-farthing ; 
and  have  never  been  instructed,  like  the  good  little  masters  and 
misses  of  the  nursery,  in  the  gentler  mysteries  of  piquet,  beggar- 
my-neighbour,  or  ecarti^  they  conclude  that  the  pet^  gambler  will 
necessarily  end  his  days  in  Newgate  or  New  South  Wales ;  or,  if 
he  escapes,  at  least  deserve  them.  But  if  these  moralists  had 
carried  their  enquiries  a  few  steps  further,  they  might  have  traced 
the  congregation  of  boys  in  the  streets,  sometimes  to  the  want  of 
comfort  at  home,  sometimes  to  the  want  of  any  place  of  refuse 
whatsoever,  in  which  they  might  shelter  themselves  in  the  intervius 
of  school  hours;  they  mignt  have  accounted  for  the  want  of 
parental  superintendance  and  control,  by  the  early  dissolution 
of  the  social  affections,  which  is  effected  by  penury ;  and  they 
would  have  arrived  at  the  sound,  but  unpleasing  concludon,  that 
the  distresses  of  the  people  are  the  primary  causes  of  their  crimes. 
They  ma^  depend  upon  it,  too,  that  cheap  bread  would  prove  a  safe 
and  certain  antidote  to  cheap  ^n.  Tne  morning  dram  is  first 
taken  as  a  remedy  for  the  gnawings  of  hunger,  and  a  temporary 
relief  from  the  faintness  of  exhaustion.  A  ghss  of  spirits  induces 
an  immediate  stimulus,  which  could  not  be  purchasea  in  any  other 
form  for  three  half-pence ;  and  as  this  must  be  renewed  from  time 
to  time,  the  morbid  appetite  increasing  by  indulgence,  the  victim 
of  want  becomes  the  slave  of  dram-dnnking ;  this  dnun-drinkinff 
again  b€»|^ts  poverty,  and  poverty  crime.  Tlie  witnesses  examined 
before  the  Committee  deduce  the  effect  more  directly  from  the 

S'n ;  our  observation  leads  us  to  a  contrary  conclusion ;  we  see  less 
tinkenness  in  the  streets,  and  hear  of  fewer  crimes  committed  in 
the  paroxysms  of  intoxication,  than  were  witnessed  and  reported  in 
the  last  century.  Hard-drinking  is  out  of  fashion ;  we  nave  not 
a  single  prince  who  is  a  six-bottle  man ;  and  such  is  the  influence 
of  example,  descending,  grade  by  grade,  to  the  lower  classes  of 
society,  that  Mr.  Snooks  of  St.  Mary  Axe  no  longer  boasts  how 
many  bottles  of  black-strap  he  can  carry  under  his  belt,  and  his 
shopman  deems  it  vulvar  to  be  overtaken  in  liquor. 

Our  own  view  of  this  ouesdon  is,  that  crimes  of  great  enormity 
have  materially  decreased;   tliat  crimes  of  the  second  order,  as 
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burglaries,  and  thefts  without  violence,  are  less  numerous ;  that 
frauds,  on  the  contrary,  have  increased  ^atly  in  number ;  and 
yet  more  in  the  extent  and  daring  of  their  concoction  and  execu- 
tion ;  petty  ofTences  appear  to  bear  only  a  mteable  proportion  to 
the  increase  of  population  and  poverty,  and  the  manners  and  de- 
portment of  the  lower  and  lowest  classes  have  materially  improved. 
The  latter  circumstance,  however,  has  not  been  unattended  with 
its  inconvenience ;  the  same  imitative  faculty,  which  induces  order 
after  order,  to  copy  the  modes  of  that  immediately  above  it,  in- 
duces a  vying  in  expence,  which  often  leads  to  crime.  Among 
women,  and  their  proximates,  the  epicene  shopmen,  who  usurp 
their  places,  this  is  peculiarly  evident ;   the  lady  s  maid  begins  by 

£tty  thefts  to  minister  to  her  personal  vanity,  and  ends,  when 
tected,  in  prostitution  and  its  consequent  miseries.  The  shop- 
boy  first  pilfers  remnants,  to  be  exchanged  at  Ae  frippiere  for  a 
second-hfuid  waistcoat,  and  ends  bv  robbery  or  forgmg,  to  sunport 
his  losses  at  the  gaming  table,  or  nis  mistress  in  the  New  Road. 
These  offences  are  aided  in  no  ordinary  degree  by  the  indolence 
and  inattention  of  masters,  now  less  vigilant  than  their  early-rising 
ancestors.  The  man  who  saw  his  own  shop  swept  and  watered  by 
his  own  domestic  apprentice,  had  infinitely  less  occasion  to  dread 
a  robbery,  than  the  semi-rustic  sojourner  of  Clapham  Common  and 
Newington  Butts. 


Another  class  of  depredators,  the  peculating  clerk,  has  a  yet 

nre  mischievous  encouragement;    privy  to  the  frauds  of  nia 

master,  he  little  fears  prosecution  for  nis  own ;  and  thus  we  know. 


that  the  most  extensive  robberies  are  winked  at  or  compounded, 
rather  than  that  legal  investigations  should  elicit  the  secrets  of  the 
trades. 

The  criminal  negligence  of  one  dass  of  masters  is  not  much 
mare  mischievous  than  tiie  culpable  indulgence  of  another ;  to  this 
we  owe  the  nuisance,  to  say  no  worse,  m  that  body  which  it  is 
almost  a  misnomer  to  call  gentiemen^s  servants,  rince,  as  a  body 
corporate,  they  appear  to  command  their  nominal  masters. 

''  Coffwi.— When  a  burdary  is  committed  near  town,  do  you  find  that 
servants  out  place  are  imj^cated  oftener  ? 

**  Sir  IL  ^imie.— Yesy  they  plan  most  of  them;  thece  is  no  more 
dangerous  persons  upon  earth  than  a  diacarded  gentieman's  servant.   . 

f'  Comm. — ^Do  you  find  that  they  are  at  this  moment  more  numerous 
than  usual? 

''  Sir  JR.  Bimie. — 1  do  not  mean  to  say  that  they  deliberately  plan 
the  robbery  on  every  occasion,  but,  firequenting  an  alehouse  with  mixed 
company  in  it,  they  brag  of  their  master^s  plate,  and  they  do  not  know 
who  hears  them. 

<'  Comnt.— Do  you  generally  conrider  they  are  the  planners  of  the 
burglaries  which  take  place  ? 
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'^  Sir  R.  Birtde, — I  think  a  discarded  gentlemaii's  servant  genexallj 
commences  thief;  we  have  had  a  great  many  of  them." 

Another  magistrate,  Mr.  Rawlinson,  expresses  an  opinion  of 
domestic  servants  in  most  unfavourable  terms. 

''  I  should  say  there  is  one  class  of  people  that  have  most  materially 
deteriorated^  and  that  is  domestic  servants,  and  men-servants  especially. 
——1  think  they  are  overpaid,  they  have  not  enough  to  6o,  and 
they  acquire  profligate  habits."  (a) 

Idleness,  abundance,  and  example,  are  strong  provocations  to 
insolence  and  offence ;  but  there  is  another,  which  a  recent  inci- 
dent more  especially  induces  us  to  mention, — ^the  countenance 
which  masters  afford  to  the  outrages  of  grooms,  coachmen,  and 
footmen.  It  is  only  necessary  to  pass  the  avenues  of  the  Opera- 
House,  Almack''8,  or  the  House  of  Feers,  during  a  full  assembly,  to 
be  convinced,  that  these  liveried  lords  of  the  street  revel  in  the 
fuUest  securi^  from  punishment  or  interference ;  for,  even  when 
they  exceed  their  licence,  by  insulting  some  one  of  the  privi- 
leged class,  it  is  ten  to  one  that  the  master  thinks  it  becoming 
to  identify  his  dignity  with  his  lackey'^s  impiuiity.  Not  long 
ago,  a  footman  ventured  on  the  rash  expenment  of  insulting 
and  assaulting  a  police-officer,  (whose  very  presence  veri- 
fies the  evil  we  complain  of,)  on  the  steps  or  the  Duke  of 
Wellington's  house.  The  place  was  ill  chosen,  and  he  was  con- 
signed to  the  watchhouse.  Did  justice  take  its  ordinary  course"? 
By  no  means.  A  high  functionary  of  the  law  interfered  to 
protect  his  servant*  and  the  magistrate  received  an  extrajudicial 
comfflunication,  without  a  single  reprobation  of  its  impropriety. 
The  example  is  one  which  cannot  but  have  its  iU  consequences : 
it  will  increase  the  insolence  of  servants,  and  the  reluctance  of 
the  police  to  interfere  with  them;  and  it  is  the  more  to  be 
lamented,  as  it  has  proceeded  from  a  source  from  which  person- 
ally and  officially  such  an  interference  could  least  have  been 
suspected. 

Of  robberies  by  domestic  servants,  the  cases  are  so  numerous, 
that  we  need  not  dte  particular  offences;  and  here,  again, 
masters,  and  more  especially  those  of  the  higher  ranks,  who 
have  not  to  plead  the  expence  of  prosecution,  or  the  waste  of 
valuable  time,  are  peculiarly  negligent  of  their  public  duty^ — ^the 
detected  pilferer  is  dismissed,  without  a  character  perhaps,  but 
not  unfrequendy  with  a  slurred  testimonial,  in  which  the  sup- 


(a)  Having  before  alluded  to  the  eoane  of  female  ofllhiden,  we  may  hen  gift 
them  the  benefit  of  thb  genU«man*t  teitunonjr,  in  which  we  concur. 

**  Comm.— Is  the  number  of  prostitutes  on  the  increase  in  your  district  ? 

^  Mr.  R. — I  should  say  not  i  nothing  inir]pHsed  me  so  much,  when  I  went  to 
MaryUe-bimey  as  to  find  how  little  I  had  to  do  with  thrau*'' 
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presrio  vert  amounts  legally  and  morally  to  a  suggestio  faUi. 
The  offender  is  let  loose  upon  Ae  world;  a  false  character,  or 
a  forged  character,  obtains  him  a  new  place,  when  past  impimity 
entices  him  to  further  and  greater  crime ;  if  he  ends  his  career 
on  the  gallows,  hp  may  well  lay  his  death  at  his  first  master^s 
door;  earlier  punishment  might  have  averted  his  fate. 

We  wish  that  we  could  trace  this  laxity  of  domestic  discipline  to 
any  better  source  than  indolence :  it  would  be  pleasing  to  attribute 
it  alone  to  misplaced  lenity,  and  that  kindly  feeling  which  in 
former  times  existed  between  master  and  servant :  but  we  cannot 
do  so ;  we  know  that  the  pampered  menial,  whose  appetites  are 
gratified  without  stint,  wiiose  insolence  is  defenaea  without 
discretion,  is  consigned  to  the  hospital  or  the  workhouse  without 
remorse,  whenever  sickness,  age,  or  infirmity  renders  him  tempo- 
rarily useless,  or  permanently  unornamental ;  a  circumstance 
which  has  had  a  very  considerable  influence  on  the  rapid 
deterioration  of  the  class.  It  would  occupy  a  considerable  space 
to  trace  the  ramifications  of  dishonesty  which  are  occasioned  or 
encoura^d  by  the  want  of  a  permanent  interest  in  the  servant  in 
the  wel&re  of  the  master;  to  show  how  the  housekeeper  assists  the 
frauds  of  the  grocer;  how  the  cook  makes  dead  men  with  the  baker; 
how  the  groom  swells  the  comchandler'^s  bill,  and  even  the  butler 
will  do  no  justice  to  the  wine,  unless  the  merchant  bribes  him  with 
the  customary  douceur,  to  be  ultimately  charged  double  in  the  shape 
of  profit  in  his  bill.  Clerks  and  shopmen  see  and  imitate  the  lax 
morality  of  their  employers,  and  thus  a  train  of  evil,  originating 
in  the  neglect  of  a  social  duty  on  the  part  of  the  higher  orders, 
returns  for  their  punishment  in  the  form  of  peculation,  fraud, 
extortion,  and  robbery.  We  have  no  hope  that  this  wrong  will 
be  reformed  in  its  source ;  but  there  is  a  mode  of  cutting  off  a 
considerable  i>ortion  of  it,  which  we  rather  recommend,  because  it 
will  prove  highlv  profitable  to  those  who  adopt  it — ^*  deal  for 
ready  money,  and  examine  your  bills."" 

The  next  subject  which  occupied  the  attention  of  the  Committee^ 
was,  ^^  the  compromises  for  the  restitution  of  stolen  property, 
which  general  rumour  and  belief  had  represented  so  often  to 
have  taken  place.  They  regret  to  say,  that  their  enquiries  have 
proved  such  compromises  to  have  been  ne^ociated  with  an 
unchecked,  frequency,  and  under  an  organized  system,  ftr 
beyond  what  had  been  supposed  to  exist 

"  Your  Committee  have  deemed  it  advisable,  for  obvious  reasona,  not 
to  annex  the  evidence  relating  to  this  subject ;  but  they  are  very  desirous, 
by  stating  the  general  result,  to  impress  upon  the  government  and  the 
lemiature  the  neoessitj  of  some  effectual,  stop  to  this  increavng  evO. 
These  compromises  have  generally  been  iiegociated  by  solicitors  or  police 
officers,  or  both,  witli  tlie  olutters  of  the  robbery,  and  receivers ;   or,  as 
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they  are  commonly  called,  "  the  Vutter»-up/'  and  ''  Fences."  These 
persons  have  usually  planned  the  robbery,  found  the  means,  purchased 
the  information  necessary,  and  employed  the  actual  thieves  as  their 
agents,  themselves  running  no  nuterial  risk." 

Some  portions  of  this  suppressed  evidence  has  transpired  through 
the  public  press;  to  this,  however,  we  will  no  further  allude 
than  to  say,  that  we  should  not  have  thought  the  worse  of  the 
labours  of  the  Committee,  if,  in  addition  to  their  denunciation 
of  solicitors  and  police-officers,  they  had  added  a  word  or  two  of 
stronger  reprobation  on  the  ignorance,  negligence,  or  connivance 
of  police  magistrates.  Our  charity  would  attrioute  their  blindness, 
or  pretended  blindness,  to  the  first  of  these  causes ;  others  may 
be  unwilling  to  defend  their  integrity  by  the  allegation  of  their 
incompetence.  The  Committee,  indeed,  after  publishing  the 
very  curious  disavowals  of  Sir  Richard  Bimie,  came  to  this 
conclusion, — *^  having  discovered  that  through  three  years,  com- 
promises have  repeatedly  taken  place  by  thei  ntervention  of  police- 
officers;  and  that  a  regular  system  to  facilitate  them  has  been 
gradually  maturing;  conceive  it  is  incumbent  upon  government 
to  exact  from  the  magistrates  a  mare  vigilant  and  ifitelligeni 
superintendance  generally,  and  more  active  inquiries,  whenever 
suspicion  shall  arise.*" 

Certain  it  is,  that  the  evil  has  extended  to  a  degree  which 
would  have  been  impossible,  under  any  well  regulated  system. 
The  committee  report,  "  that  property  of  various  sorts,  to  a  value 
of  above  200,000/.,  has,  within  a  few  years,  been  the  subject  of 
negociadon  or  compromise.  They  have  found  it  difficult,  for 
many  reasons,  to  ascertain,  in  several  of  the  cases  they  have 
examined,  the  actual  pajrments  made  to  the  thieves  or  receivers, 
but  they  have  proof  or  nearly  12,000/.  having  been  paid  to  them 
by  bankers  only,  accompanied  with  a  clearance  from  every  risk, 
and  perfect  impunity  to  their  crimes. 

'^  The  frequency  of  these  transactions  (compromises),  has  led  to  the 
oiganiaation  of  a  system  which  undermines  the  security  of  all  valuable 
property  ;  which  gives  police-officers  a  direct  interest  that  robberies  to  a 


for  their  detection,  to  double  them  for  theu:  impumty ;  and  who  would, 
in  one  case,  have  given  1,000/L  to  get  rid  of  a  angle  witness.  Some  of 
these  persons  ostensiUy  carry  on  a  trade ;  one,  who  had  been  tried  for- 
merly for  robbing  a  coach,  afterward  carried  on  business  as  a  Smithfield 
drover,  and  died  worth,  it  is  hdieved,  15,0O0L  Your  Committee  could 
not  ascertain  how  many  of  these  persons  there  are  at  present,  but  four  of 
the  principal  have  been  pointed  out.  One  was  lately  the  farmer  of  one 
id  the  greatest  tufnpike  trusts  in-  the  metiqpdliB." — [Need  we  wonder  at 
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the  datt  of  ruffians  stationed  at  the  gates  ?3 — "  ^^  ^^  formerly  tried 
for  receiving  the  contents  of  a  stolen  letter,  and  as  a  receiver  df  tolls 
employed  by  him  was  also  tried  for  stealing  that  very  letter,  being  then 
a  postman,  it  is  not  too  much  to  infer,  that  the  possession  of  these  turn- 
pikes is  not  unserviceable  for  the  purpose  of  dejaedation.  Another,  it  is 
said,  has  been  a  suiveon  in  the  army.  The  two  others  of  the  four,  have 
no  trade,  but  live  luce  men  of  property ;  and  one  of  them,  who  appears 
to  be  the  chief  of  the  whole  set,  is  wcdl  known  on  the  turf,  and  is  stated, 
on  good  grounds,  to  be  worth  50,000/." 


FeUx  quern  Jaciunt  aUena  pericula  • 


"  It  is  scarcely  necessary  to  point  out  the  difficulties  which  must  ob- 
struct these  persons,  even  after  they  have  amassed  a  fortune,'* — [poor 
fellows  n — "  in  betaking  to  any  honest  pursuit.  This,  your  Committee 
have  evidence,  is  deeply  felt  by  themsdves ;  and  the  fear  of  being  be- 
trayed by  their  confederates,  should  they  desert  them ;  and  of  beocnning 
objects  of  sacrifice  by  the  police,  to  whom  they  at  present  consider  them- 
selves of  use,  leaves  little  hope  of  any  stop  to  their  career,  but  by  detec- 
tion and  justice." 

We  believe  there  is  another  mode,  though  we  do  not  propose  it 
for  the  benefit  of  "  Putters-up,''  or  "  Fences.'" 

Some  years  have  elapsed,  for  it  was  on  the  occasion  of  the  late 
King^s  jubilee,  since  a  very  eminent  lawyer  suggested  to  the  mi- 
nister of  the  day  the  expediency  of  granting  to  all  offenders  a 
general  amnesty,  on  the  condition  of  Am  confession.  Mr.  Percival 
appears  to  have  approved  the  scheme ;  but,  not  trusting  to  the 
dictates  of  his  own  numanity,  he  unfortunately  referred  its  con- 
sideration to  Sir  John  Sylvester,  the  late  Recorder  of  London, 
the  texture  of  whose  mind, — ^notoriously  better  adapted  to  the 
punishment  than  prevention  of  crime, — ^naturally  led  him  to  the 
rejection  of  the  plan.  Whether  the  learned  juage  assigned  any 
specific  reasons  for  his  opinion,  or  whether  he  confined  himscUT 
to  the  peremptory  "  It  won't  do,^ — ^with  which  those  who  are  too 
indolent  or  too  prejudiced  to  enter  into  investigation,  meet  all 
projected  alterations, — we  have  not  been  able  to  ascertain ;  none, 
certainly,  were  stated  to  the  proposer ;  nor  has  he  been  more 
fortunate  in  a  recent  attempt  to  revive  the  subject.  The  authori- 
ties, indeed,  appear  to  entertain  a  very  decided  ayersion  to  any 
projects  which  do  not  originate  with  themselves.  Conscious  that 
their  pretensions  as  legal  reformers  rest  on  very  slender  grounds, 
and  that  the  character  has  been  rather  forced  upon,  than  adopted 
by  them,  they  are  peculiarly  jealous  of  interference ;  and  so  far 
from  accepting,  or  even  courteously  acknowledging,  voluntary 
aid,  seem  inclined  to  discourage  the  efforts  oif  individuals,  by 
constantly  precluding  the  original  inventor  from  the  further  exe- 
cution of  his  work,  though  they  may  be  compelled  to  acknowledge 
Ita  v^ty     Those,  theraoxe,.^  who  wish  for  employmenti  will  do 
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well  to  keep  their  minds  in  that  ^^  blank  paper  state/"  which  is 
now  held  to  be  the  best  qualification  for  onice ;  for  if  they  are 
once  suspected  of  being  sincere  reformers,  they  will  assuredly  be 
excluded  from  the  pretended  work  of  reform.  If  it  should  turn 
out  that  a  real  and  systematic  improvement  in  the  police  of  the 
kingdom  is  intended,  it  will  be  due  to  the  new  department,  that 
it  snould  start  with  as  little  as  possible  of  the  relics  of  the  old  mis- 
government.  The  metropolis,  its  neighbourhood,  and  all  the 
great  cities  and  manufacturing  towns,  swarm  with  organized  gangs 
of  depredators.  The  main  tic,  the  great  connecting  band,  which 
holds  them  together,  is  the  vital  necessity  and  assurance  of 
secrecy,  and  the  perfect  conviction  on  the  mind  of  each  member 
of  the  confederacy,  that,  upon  the  first  sign  of  disaffection,  his 
destruction  will  be  inevitable  from  the  combined  action  of  his 
accomplices.  There  is  no  locus  penitentuB :  like  certain  beasts, 
which  kill  their  wounded  fellows,  the  thieves  will  destroy  a  con- 
science or  fear-stricken  comrade.  But,  if  pardon  were  the  conse- 
quence of  full  confession,  this  cement  of  criminal  associations 
would  be  broken ;  the  casual  or  unfortunate  perpetrator  of  a  single 
crime  would  not  be  compelled  to  a  continuea  course  of  guilt,  by 
the  assurance  that,  if  lie  held  back,  his  own  companions  would 
bring  him  to  the  gallows.  The  celebrated  French  spy,  Vidocq, 
strongly  demonstrates  this  effect ;  until  his  superior  talents  recon- 
ciled him  to  the  police,  it  was  impossible  for  him  to  be  honest ; 
the  mere  demands  of  former  acquaintances  for  hush-money  forced 
him  into  crime,  in  order  to  support  their  exorbitance  and  their 
frequency.  Highly,  however,  as  we  value  the  joy  for  the  **  one 
sinner^  that  repenteth,  we  must  consider  as  infinitely  more  impor- 
tant, the  means  which  it  will  afford  of  detecting  "  ninety  and  nine  ^ 
rogues,  to  whose  crimes  and  convictions  the  clue  may  be  afforded 
by  a  single  confession.  Let  us  observe,  too,  that  tne  most  mis- 
cnievous  race  would  be  most  annoyed  by  this  system, — and  to 
render  it  more  effective,  we  should  probably  make  them  the  only 
exceptions  from  the  benefits  of  the  act  of  grace, — the  whole  cor- 
poration of  receivers,  fences,  and  flash  publicans,  (ft)  might 'be 
Tooted  out ;  a  just  retaliation  would  make  them  the  first  victims 
of  a  general  denunciation.  Those  who  have  hitherto  been  the 
exciters,  abettors,  and  frequent  betrayers  of  crime,  would  find 
the  tables  turned  upon  themselves ;  and,  instead  of  being  resorted 
to  by  the  police,  to  give  up  occasionally  a  petty  knave,  when 
want  of  skill  or  professional  industry  rendered  him  no  longer  a 


(6)  We  sball  probably  reserve  our  obwnnuioDt  on  this  body,  tfll  we  reiricw  the  sub- 
jcct  of  lieeming  poblie-hoases,  when  we  may  have  occasion  to  make  a  curious  estunatc 
of  the  quantum  of  crime  generated  and  defended  by  tlic  brewers*  monopoly. 
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profitable  customer,  (c)  the  thief  would  turn  nose^  and  transport 
the  receiver.  If  this  class  could  be  extirpated,  the  legitimate 
business  of  the  police  would  be  considerably  reduced ;  and  if,  in 
the  operation,  a  few  thieves'*  attornies  were  to  foUpw  the  fate  of 
their  predecessor,  Mr.  Jonathan  Wild,  of  celebrated  memory,  the 
advantage  would  be  greatly  increased.  We  say  the  legitimate 
business  of  the  police, — ^in  contradistinction  to  their  profitable  em- 
ployment ;  for  compromises  and  restorations  of  stolen  property, 
for  obtaining  high  rewards,  or  an  occasional  character  for  activity 
or  intelligence,  the  race  of  receivers,  fences,  flash  publicans, 
family  men,  and  knaves'*  attornies,  is  exceedingly  useful ;  but  were 
it  not  for  their  existence,  there  would  be  the  less  occasion  for  their 
assistance.  It  is  needless  to  repeat,  that  fewer  robberies  would  be 
committed  if  the  marine-store-shop  were  not  open  for  the  reception 
of  the  plunder ;  but  let  it  also  be  considered,  that  even  the  re^ 
duced  number  would  be  the  more  easy  of  detection,  if  the  thief 
were  obliged  to  hawk  about  his  spoil  before  he  could  meet  with  a 
purchaser. 

It  is  from  its  probable,  nay,  almost  certain  operation  on  this 
class,  that  we  principally  advocate  the  measure  of  granting  a 
general  pardon,  on  the  terms  of  full  confession ;  the  number  of 
criminals  would  be  decreased,  an  enormous  mass  of  information 
would  be  collected  for  the  use  of  the  police,  and  the  excitement 
to  crime  would  be  reduced  by  the  extirpation  of  receivers.  Whe- 
ther the  pardon  should  be  absolute,  or  whether  a  modified  trans- 
portation should  be  reserved  for  certain  cases,  will  require  con- 
sideration. The  details  of  the  measiire,  also,  must  be  maturely 
weighed,  and  its  execution,  if  resolved,  sudden  and  contempora- 
neous throughout  the  kingdoms;  in  one  of  which  (Ireland^  the 
political  bearing  might  not  be  less  important  than  the  municipal 
utility.  At  any  rate,  such  an  act  of  mercy  would  stand  a  more 
conspicuous  ornament  of  the  reign  of  the  monarch  by  whose  will 
it  was  effected,  than  the  trophies  of  a  hundred  victories.  His 
present  Majesty's  coronation  was  not  accompanied  by  an  act  of 
grace  ;  it  is  not  yet  too  late  to  repair  the  omission. 

Supposing,  then,  that  a  new  police  establishment  could  start 
&ir,  we  have  next  to  consider  what  constitution  would  ^ve  it  the 
best  chance  of  bein^  permanently  effective;  the  difficulty  of 
this  enquiry  is  much  mcreased  by  the  peculiarities  of  our  habits, 
the  dogmas  of  our  constitution,  the  vested  rights,  as  they  are 
called,  of  corporate  bodies,  and  the  tendency  which  all  our 
institutions  have   to  run   into   political   corruption.     We   may 


(c)  *^  Slippery  5li7m.— He  goes  off  the  next  sessions ;  for  the  Tillain  liAth  the  impodcnet 
to  baTt  news  of  following  his  trade  as  a  Uulor,  which  he  calls  an  boocet  enploj- 
incDt**-»Beggar*s  Opera. 
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therefore  look  in  vain  for  models  to  other  nations  differently 
constituted,  our  people  would  not  tolerate  a  gen^artneriey  our 
ministers  will  not  part  with  patronise;  we  have  neither  the 
strength  of  a  despotism,  nor  the  purity  of  a  republic. 

We   believe,    that   the   first   step   necessary  to  an  improved 

?'stem  is  to  separate  the  executive  from  the  judicial  functions, 
n  excellent  head  thief-taker  will  not  often  make  the  best  possible 
judge ;  the  fearless  nromptitude  which  is  necessary  to  tne  one, 
leads  to  rashness  in  tne  decision  of  the  other.  Of  this  we  need  not 
cite  examples;  our  paid  and  unpaid  magistracy  afford  them  in 
sufficient  number.  The  cautious  imbecihty  of  a  mere  lawyer  is 
yet  more  mischievous  in  a  chief  of  police ;  he  waits  for  proof 
when  he  should  follow  on  suspicion,  and  is  perpetually  haunted 
by  the  fear  of  legal  consequences  to  himself,  when  ne  should 
have  merged  all  personal  thoughts  in  securing  the  safety  of  the 
community.  Essentially  different  qualities  bemg  required  for  the 
due  execution  of  these  branches,  they  cannot  be  Kept  too  dis- 
tinct: from  which  this  advantage  would  result,  that,  imitating 
the  military  promptitude  of  our  neighbours  in  the  one,  we  might 
secure  ourselves  from  abuse  by  preserving  the  supremacy  of  legal 
authority  in  the  other. 

Let  us  first,  then,  consider  the  nightly  watch,  which  is  and 
must  be  the  lowest  department  of  executive  police. 

It  seems  to  be  admitted  on  all  hands,  that  soldiers  make  the 
best  watchmen :  it  would  be  extraordinary  if  it  were  otherwise ; 
their  habits  of  obedience  and  observation  peculiarly  fit  them  for 
such  employment;  but  the  parishes  hitherto  have  been  under 
the  disadvantage  of  selecting  them  from  pensioners,  with  refer- 
ence possibly  to  previous  character,  but  without  personal  know- 
ledge of  their  habits  and  qualifications.  If  the  watch  and  police 
were  put  under  one  uniform  system,  much  advantage  would  arise 
from  getting  the  men  direct  n-om  their  regiments ;  it  should  be 
made  a  promotion  to  the  soldier,  and  therefore,  by  holding  out 
additional  stimulus  to  good  conduct,  a  benefit  to  the  service. 
Steady  non-commissioned  officers,  in  like  manner,  would  make 
the  best  conductors  of  patrol ;  or  by  whatever  other  name  the 
immediate  superiors  of  the  watchmen  might  be  called;  while  an 
inspectorship,  the  next  higher  office,  at  five  or  six  shillings  per 
day,  might  be  an  object  of  ambition  to  serjeants>major,  and 
quarter-master-serjeants. 

We  anticipate  the  objection,  that  we  are  placing  the  metropolis 
under  a  mihtary  police.  In  some  degree,  every  efficient  police 
must  be  subjected  to  military  organization ;  and  whether  they 
wear  red  coats,  or  only  red  waistcoats,  endurance,  courage, 
watchfulness,  and  obedience,  the  requisite  qualities  of  the  soldier, 
must  distinguish  the  policeman.    Let  us  not,  therefore,  be  fright- 
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ened  from  a  substantial  good,  by  the  dread  of  a  suspicious  name : 
we  shall  have  the  less  occasion  for  soldiers,  eo  nomine^  if  we 
have  secured  a  police,  convertible,  at  an  hour^s  notice,  into  a 
battalion ;  and,  instead  of  a  mob  of  parish  constables  q^d  watchmen, 
utterly  incapable,  from  want  of  habit,  of  combined  action,  we  may 
rely  on  a  well-disciplined  body  of  men  accustomed  to  co-operative 
movements,  and  therefore  capable  of  effecting  with  a  comparatively 
small  number,  those  objects  which  an  unmsciplined  mass  could 
never  accomplish.  Any  one  who  has  witnessed  the  service  of 
soldiers  at  a  fire,  to  cite  no  more  serious  urgency,  must  have 
been  struck  with  their  superior  efficiency ;  the  same  causes  would 
prevail  in  every  case,  and  the  people  might  be  fairly  assured, 
that  under  all  circumstances  they  nave  least  violence  to  dread 
from  men  educated  in  habits  of  self-restraint  and  endurance. 
Such  a  system,  also,  of  recruiting  the  police  fi*om  the  steadiest 
men  in  tne  army  would  materially  obviate  the  objection  to  the 
proposed  system,  on  the  score  of  patronage;  for  it  would  rest 
with  commanding  officers  of  regiments,  not  with  the  Secretary 
of  State ;  the  selection  would  be  made  on  the  score  of  merit, 
not  on  the  solicitation  of  dowagers,  or  the  intrigues  of  underlings. 

How  the  superior  officers  of  the  executive  police  should  be 
trained,  and  how  appointed,  is  a  question  of  consiaerable  difficulty: 
a  few  would,  in  process  of  time,  be  furnished  by  promotion  from  tne 
class  which  we  have  called  inspectors ;  but  as  a  man  must  generally 
have  passed  the  greater  part  of  the  prime  of  his  life  before  he 
could  nave  distinguished  nimself  in  tnat  and  his  other  inferior 
offices,  the  supply  could  not  be  relied  on.  The  military  duty 
of  a  town- major  is  that  which  approaches  nearest,  and  would  form 
the  best  school  for  such  an  avocation ;  and  if  it  were  fairly  imder- 
stood  that  the  metropolitan  appointments  were  to  be  bestowed  on 
such  persons,  and  that  they  were  made  sufficiently  valuable  to  be  an 
object  of  competition,  there  can  be  little  doubt  that  officers  would 
be  found  anxious  to  quali^  themselves  for  the  promotion. 

Next  in  importance  to  tne  nightly  watch  of  the  metropolis  itself, 
is  the  task  of  patroling  the  suburbs,  and  all  the  roads  leading  into 
town  :  for  this  purpose,  the  horse  patrol  has,  without  doubt,  been 
a  very  useful  body,  though  their  value  is  over-estimated ;  the 
substitution  of  bank  notes  for  guineas,  the  altered  mode  of 
travelling,  and  the  increased  population  and  traffic  on  the  great 
outlets,  nas  done  more  for  the  suppression  of  the  ancient  race  of 
highwaymen,  than  two  or  three  armed  horsemen  on  Shooter'^s 
Hill,  Hounslow  Heath,  or  Finchley  Common.  The  object  certainly 
is  attained,  and  it  should  therefore  now  become  a  question,  whether 
this  force  should  not  be  rendered  applicable  to  other  purposes, 
than  the  mere  patrolling  of  gi^t  roaos,  which  are  no  longer  the 
scenes  of  depredation  or  violence.  To  these,'  however^  the  mounted 
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police  confine  themselves,  never  entering  the  cross  roads,  nor  even 
examining  the  lanes  and  other  openings  into  their  district.  If  a 
cavalry  oSicer,  well  acquainted  with  the  duties  of  outposts  (as  our 
Hussars  oueht  to  be,  but  are  not),  had  drawn  the  instructions  for 
this  force,  they  would  probably  have  been  as  follows : 

*^  On  approaching  any  tummg,  quicken  your  pace,  that  you 
may  the  more  readily  discover  any  lurker  who  has  been  watching 
there ;  if  there  be  a  lane  or  cross  road,  trot  down  it  briskly  for  the 
space  of  one  hundred  yards,  for  it  is  in  such  places  that  footpads 
he  in  wait,  or  may  have  taken  refuge,  on  hearing  your  approach ; 
return  quickly  to  the  main  road,  and  continue  your  pace  till  you 
have  advanced  such  a  distance,  as,  allowing  for  the  time  of  your 
absence,  will  admit  of  your  overtaking  any  person  who  may  nave 
passed  in  the  mean  time."^ 

Some  such  instructions  should  now  be  given ;  for,  though  high- 
waymen be  extinct,  footpads  are  not ;  and  it  must  be  obvious^at 
these  entrances  of  cross  roads  and  lanes  are  the  places  where  all 
depredators  are  likely  to  lurk,  till  the  passing  of  the  patrol  mables 
them  to  pursue  their  way,  unobserved,  and  m  security. 

But  to  render  the  mounted  police  thoroughly  effective,  its 
number  must  be  considerably  increased ;  and  ui^s  might  well  be 
done,  if  our  government  would  sacrifice  a  small  portion  of  their 
ornamental  force- for  the  augmentation  of  a  more  useful  body. 
The  patrol  will  not  look  as  pretty  as  the  Lancers ;  nor  will  the 
command  of  the  preventive  police  afford  quite  as  much  patronage 
among  the  junior  branches  of  the  aristocrac}r  as  a  high  establish- 
ment  of  duragoons;  but  it  will  be  infinitely  more  useful  to 
the  people ;  and  that,  after  all,  is  an  olnect  which  should  be 
decently  affected.  It  is  not  fitting,  therefore,  while  we  see  idle 
troopers,  of  eVery  description,  wandering  in  our  streets,  that  the 
number  of  mounted  patrol,  to  whom  the  nightly  safety  of  the 
extensive  roads  leading  to  an  enormous  metropolis  is  entrusted, 
should  be  confined  to  seventy ! — a  number,  which  it  does  not 
require  the  confirmation  of  Sir  Richard  Bimie^s  opinion  to  pro- 
nounce, utterly  inadequate  to  the  service.  Small  as  the  number 
is,  the  quantum  of  duty  assigned  to  each  man  is  yet  more  incon- 
siderabk.  "  Each  man,^  according  to  the  evidence  of  Mr.  Day, 
the  conductor,  ^*  goes  about  seven  miles  out  and  home.'"    At  half- 

Sist  twelve  the  whole  is  withdrawn :  so  that  the  early  hours  of 
e  morning,  which  the  artificial  state  of  society  have  rendered 
the  most  soHtary,  and  therefore  the  most  dangerous,  and  in  which 
professed  thieves  bring  home  their  suburban  plunder,  are  left 
utterly  defenceless  by  tnis  description  of  force. 

It  is  well  known,  and  indeea  appears  in  every  paj^  of  the 
evidence,  that  light  carts  are  the  vetucles  employecl  to  bring  home 
the  spoil ;    with  excellent  horses  and   desperate  drivers,  it  is  a 
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chmnce  whether  any  dismounted  poKceman  would  be  able  to  stop 
them :  while  the  mounted  patrol,  by  following  to  the  next  tum- 
^e  or  till  opportunity  was  favourable,  would  certamly  secure 
Sicm  The  proposed  measure,  of  stationing  an  oflScer  at  each  gate, 
would  be  attended  with  considerable  advantage ;  for  though  Lord 
Lowther's  biU  may  have  put  an  end  to  the  system  under  which 
Mnm  of  depredators  were  enabled  to  become  lessees  of  the  tolls, 
fcr  ^e  puTMse  of  obtaining  information,  and  securmg  themselves 
Zi  thibSoty ;  yet  there  are  many  other  objecte  to  be  attmed 
bv  a  strict  surveillance  of  these  barriers.  Some  of  the  Committee 
anoear  to  have  been  akrmed  at  the  idea  of  entrustmg  to  a  pohcc- 
Im  the  summary  power  of  examining  suspected  vehicles :  to  us 
it  appears,  that  the  advantlige  counterbalances  the  mconvemence ; 
ancfwe  can  see  no  sufficient  objection  to  the  power  of  inspectuig 
all  taxed  carts,  hackney  coaches,  and  other  suspected  vehicles 
cominir  into  town  between  midnight  and  sunnse  m  wmter,  and 
for  two  hours  after  in  the  summer  months ;  always  supposing,  that 
the  poUce  exercise  their  functions  with  moderation;  «nd  that, 
except  in  cases  of  weU-grounded  suspicion  (to  be  satisfactordy 
expSuned  to  their  superiors  in  the  office)  they  do  not  push  the 
exCTdse  of  their  powers  to  a  vexatious  or  mdecent  extremity. 
That  which  is  allowed  to  the  safety  of  the  revenue  on  the  nver, 
may  be  fairly  extended  to  the  security  of  the  subject  s  property  on 
the  road.  In  fact,  we  «  strain  at  gnats,  and  swaUow  camels. 
While  the  most  necessary  measures  of  pohce  are  restrained  by  an 
affected  regard  for  the  liberties  of  the  people,  no  hidys  chamber 
is^  secure  ftom  the  visits  of  the  custom-house  officer,  should  he 
pretend  to  believe  that  a  Bandana  handkerchief  (d)  is  concealed, 
even  in  the  most  secret  of  its  penetralia.  ,     , ,  ,      ^  ., 

The  law  respecting  the  numbering  of  carts  should  be  strictly 
enforced,  and  tLre  would  be  no  hardship  m  directing,  that  any 
SS  not  having  its  number  properly  affixed  (not  cfialked,  nor, 
Sometimes  the  case,  conceiecf  witk  mud),  shodd  be  stopped 
at  the  first  turnpike.  The  registered  owner,  also,  should  beTidd 
responsible ;  for  it  would  be  an  easy  condition  of  taking  out  the 
^nal  number  at  the  office  in  Essex  Street,  that  the  vendor 
should  «ve  notice  of  its  sale.  - .     j    *     •  »  i 

Mr  Dyer  says,  "  in  like  manner,  a  fnend  of  mme,.  not  long 
8ince,had  his  cirriage  damaged  in  the  city,  in  consequence  rf  the 
improper  conduct  of  a  man  who  was  driving  a  cart;  my  ftiend 
3  /own  the  name  and  number  on  the  cart,  and  on  enquiring  at 
the  office,  he  was  directed  to  the  residence  of  the  apparent  owner, 

/A\  A.r«Met.thi*«rtide,«helawi«,  ori«»boutto  be,inodia«d,.toUie  1^^ 
mort  wmtioo* KMchetiMy  be tuAwM*!!. 
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who  is  a  very  respfectablc  man,  and  in  a  very  extensive  business ; 
but  upon  resorting  to  him,  he  satisfactorily  explained,  that  he  had 
now  nothing  whatever  to  do  with  the  cart  ana  the  number ;  that 
he  had  indeed  once  possessed  them ;  but  that  he  had  disposed  of  the 
cart  several  years  ago ;  consequently,  the  present  proprietor,  who 
could  not  be  found,  is  using  the  cart  with  a  false  number,  and  is 
screened  from  punishment ;  this  is  manifestly  wrong  What  the 
precise  mode  of  amendment  should  be  for  tnis  defect,  I  am  not 
aware,  but  no  doubt  some  of  the  intelligent  gentlemen  who  preside 
over  the  Hackney  Coach  Office,  would  be  able  to  point  out  a 
practical  remedy.*"  We  have  done  so  without  troubling  the  sages 
of  Essex  Street.  Our  reason  for  selecting  this  instance  of  damage 
to  a  carriage,  rather  than  a  dozen  others  of  more  real  importance, 
is,  that  it  comes  home  to  senatorial  interests :  our  legislators  can 
better  feel  and  understand  an  injury  to  horses  and  pannels,  the 
smash  of  a  Stanhope,  or  the  obhteration  of  a  coronet,  than  any 
tale  of  stolen  cisterns,  pigs,  poultry,  or  garden-stuC .  They  may 
comprehend,  too,  why  a  carman  with  a  false  number  should  be 
infimtely  more  insolent  than  if  he  carried  a  true  one ;  and  as  all 
have  suffered  in  turn  by  the  obstinacy  of  these  obstructive  gentry, 
they  may  enact  in  favour  of  easy  driving,  what  they  would  scarcely 
regard  as  a  measure  of  police. 

While  we  are  on  the  subject  of  vehicles,  we  may  notice  the 
ill-directed  zeal  of  Sir  Richard  Bimie,  and  his  rival,  Mr.  Thomas 
of  Covent  Garden,  a  gentleman,  whose  activity  as  constable  has 
been  attended  with  much  advantage  to  the  public,  and  some 
exposure  of  petty  jealousies  in  the  police  department :  but,  like 
all  amateurs,  he  sometimes  rides  his  hobby  too  hard,  and  when 
he  proposes  the  abolition  of  niffht-coaches,  he  forgets  that  there 
have  been  ladies,  even  at  Almack^s,  to  say  nothing  of  minis- 
ters in  both  Houses,  who  have  wanted  a  kcu:k  long  after 
midnight. 

''  Camm, — What  do  you  mean  by  night-coaches  ? 

*'  Mr.  Tkonuu. — I  mean  a  number  of  coaches  that  ply  upon  the 
stand  to  take  night  fares.  I  made  it  my  duty  to  make  particular  inquiry 
with  a  view  to  get  rid  of  that  nuisance.  I  spoke  first  to  Sir  Richard 
Bimie  upon  the  subject ;  and  he  said,  give  them  notice  to  leave  the 
stand,  and  if  after  midnight,  any  of  these  coaches  should  be  found  plying, 
I  shall  send  a  body  of  officers,  sufficient  to  take  the  whole  to  the  green- 
yud.  This  notice  I  served  at  the  watering-house  attached  to  that 
stand.  I  af^rwards,  fearful  of  committing  myself,  went  to  Mr.  James 
Quaife,  one  of  the  principals  of  the  Hackney  Coach  Office,  and  he  said, 
that  Sir  Richard  Bimie  had  no  such  power ;  that  the  hackney-coaches 
had  a  right  to  stand  (e)  where  they  pleased,*'  [in  Grosvenor  Square  for 


(c)  There  are,  at  any.  rate,  local  acui,  wbidi  restrict  this  latitude. 
VOL.    II. — JU.  X 
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instante?^  *'  and  at  what  time  they  pleased ;  that  they  might  form  a  line 
in  any  street  whatever  ;  this  was  contrary  to  what  I  had  heard  before. 

''  (Comm. — Was  it  the  intention  that  no  hackney-coaches  should  ply 
after  twelve  o'clock? 

<'  Mr.  TAoffuw.— That  was  the  intention ;  at  least,  that  they  should 
be  greatly  reduced ;  for  I  made  particular  inquiries  at  the  watering- 
houses^  and  I  found  that  they  were  scarcely  ever  wanted^  but  by  those 
notorious  houses^  namely  the  flash-houses  in  the  neighbourhood^  for  the 
accommodation  of  the  girls  of  the  town  and  their  companions,  so  that 
one  nuisance  feeds  the  other. 

*'  Comm. — Did  your  observation  lead  you  to  notice  any  nuisance 
ari&ing  from  these  coaches,  or  was  it  only  your  suspicion  that  such  might 
be  the  case? 

"  Mr.  Thomas, — My  observation  and  my  experience  are  strengthened 
by  the  injury  that  I  myself  as  a  housekeeper,  sustained  by  it ;  I  am 
anxious,  like  other  housekeepers,  to  make  the  most  of  my  lodgings ;  and 
whenever  I  had  got  respectable  gentlemen  into  my  house,  1  could  not 
retain  them,  from  the  noises  at  night,  occasioned  by  those  men,  who 
were,  to  use  a  familiar  term,  sky-kirking,  and  repairing  the  coaches ; 
taking  off  the  wheels,  and  hammering  and  clanking,  and  sometimes 
they  would  have  the  girls  in  the  coaches  and  upon  the  boxes,  riding  up 
and  down. 

"  Comm, — Do  you  apprehend  that  these  coaches  were  made  any  use 
of  by  thieves,  for  the  conveyance  of  stolen  goods  ? 

"  Mr.  Thomas, — I  have  no  doubt  of  it,  though  I  cannot  speak  to  any 
particular  fact. 

"  Comm, — Do  you  consider  they  are  used  by  resurrection-men  ?  (  f ) 

"  Mr.  Thomas, — I  consider  they  are  used  for  any  purpose  that  a  coach 
can  be  applied  to,  but  I  do  not  speak  to  any  fads,  as  I  know  of  none." 

Here  we  have  an  instance,  on  a  lower  scale,  of  the  influence 
of  self-interest  in  le^slation: — ^the  night-coaches  drive  away  Mr. 
Thomas's  lodgers;  ei'go^  night-coaches  should  be  abolished: — 
the  clanking  of  hammers,  and  the  screaming  of  girls  in  two  or 
three  streets,  were  to  weigh  against  the  accommodation  of  the  rest 
of  the  metropolis ;  while  the  main  point,  whether  these  vehicles 
were  used  by  thieves  in  the  conveyance  of  stolen  goods,  was  not 
thoueht  of  till  elicited  by  a  question  from  the  Committee. 

The  legislature  in  guarding  itself  agaiiist  the  morbid  sensibi- 
lities of  particular  persons  and  jxjculiar  districts,  should  bear  in 
mind  that  alleged  nuisances  have  very  commonly  been  the 
original  attraction  of  the  very  inhabitants  who  complain  of 
them;  they  are  content  to  reap  the  profit,  but  seek  to  be 
relieved  from  the  necessary  inconveniences ;  thus  of  the  theatres, 
at  one  of  which  Mr.  Thomas  is  a  money-taker,  many  of  the 
shopkeepers  in    the    neighbourhood   are   directly  maintained   by 

(/)  An  injudicious  question,  calculated  to  keep  alive  a  miachierous  prejudice  {  the 
IcH  Benaton,  surgeons,  judges,  justices,  or  reporters,  say  on  this  subject,  tne  better. 
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them,  and  all,  more  or  less,  benefited  by  their  vidnity ;  we  doubt 
whether  Mr.  Thomas  hunself  has  not  recommended  his  lodgings  to 
country  gentlemen,  on  the  score  of  their  convenient  proximity 
to  these  places  of  public  amusement.  When  he  takes  halr- 
price  at  Covent  Garden  from  a  lady,  de  mala  suapecta,  he 
may  not  exclaim  with  the  Roman  Emperor  *^  turn  olet  ;^  but 
he  throws  the  three-and-sixpence  into  the  tiU,  without  the  re- 
motest idea  of  contamination,  and  never  thinks  of  stipulating  with 
the  unlucky  damsel,  that  she  shall  make  no  noise  in  Charles 
Street,  in  calling  her  coach  to  Paddington.  Now  we  greatly 
suspect  that  Mr.  Thomas  and  some  score  more,  who  now  c&claim 
against  the  nuisances,  would  cry  out  yet  more  vehemently  for 
compensation,  if  the  puritans  should  succeed  once  more  in  putting 
down  the  theatres. 

But,  though  we  object  to  the  headlong  zeal  of  the  justice  and 
constable,-  we  must  admit  that  the  night  coaches  should  be  subject 
to  the  observation  of  the  police.  The  readiest  mode  would  be  to 
compel  the  waterman  of  each  stand  to  take  down  the  number  and 
time  of  every  coach  coming  to,  and  leaving  it  during  the  night, 
and  to  require  both  the  watchman  of  the  beat,  and  the  patrol  of 
the  district,  to  examine  his  list,  and  ascertain  its  accuracy.  An- 
other important  alteration,  analogous  to  that  which  has  been 
judiciously  proposed  as  to  public-houses,  is  to  license  the  driver, 
and  not  the  coach :  there  would  then  be  a  real  check  upon 
misconduct  by  the  loss  or  suspension  of  the  licence.  As  it  is,  the 
greatest  blackguard  makes  most  money,  and,  provided  the  day^s 
hire  be  paid,  and  the  horses    and  carriage  uninjured,   the   real 

Sroprietor  cares  as  little  as  a  brewer,  whether  the  money  is  pro- 
uced  by  crime  or  extortion ;  his  plates  are  safe,  though  lus  driver 
be  hanged.  Under  a  different  system,  he  might  continue  the 
letting  of  horses  and  carriages  to  licensed  coachmen,  and  those 
proprietors  who  kept  the  best  would  have  the  largest  custom ;  so 
that  the  public  would  be  ultimately  benefited  in  their  accommoda- 
tion, and  secured  in  their  property  by  the  change. 

The  depredations  committed  on  the  river  and  its  shores  by,  or 
by  the  aid  of,  watermen  and  barges,  might  also  be  checked  by 
salutary  provisions,  if  the  Thames  police  were  raised  to  a  sufficient 
force ;  for  which  purpose  the  navy  may  always  afford  a  sufficient 
number  of  hardy  and  vigilant  boatmen,  by  whom  the  transfer  to 
this  milder  preventive  service,  would  be  considered  as  a  promotion 
or  retirement.  There  are  obvious  objections  to  the  employment 
of  the  ordinary  Thames  watermen ;  a  turbulent  race,  too  nearly 
connected,  it  is  to  be  feared,  with  those  whom  they  should  watch. 
The  best  of  the  class  are  already  employed  by  the  Fire-offices ; 
the  refuse  are  scarcely  to  be  trusted,  especially  in  an  employment 
where  supcrintcndance  is  of  necessity,  peculiarly  difficult. 

V  9 
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But  though  for  securing  promptitude,  courage,  and  unity  of 
action,  it  may  be  necessary  to  give  a  military  or  a  naval  character 
to  the  executive  police,  by  land  and  water ;  the  judicial  depart- 
ment should  be  strictly  civil  in  its  character,  and  supreme  in  its 
authority ;  even  the  fiir  ^tions  of  a  night  constable  should  not 
be  entrusted  to  a  serjean^  of  the  watch.  The  most  active  in 
execution  are  seldom  the  coolest  in  judgment,  and  care  must 
therefore  be  taken,  that  our  vigour  does  not  outrun  the  law. 

In  this  department,  too,  the  scale  of  dependence  and  responsibility 
should  be  complete;  and  one  head,  with  all-sufficient  powers, 
should  guide  the  whole,  subject  only  to  the  orders  of  the  secretary 
of  state. 

The  Committee  feel  that  the  disjointed  state  of  our  police  system 
is  the  main  obstacle  to  its  efficacy. 

Petty  jealousies  are  the  necessary  offspring  of  petty  jurisdictions, 
and  the  public  is  always  a  sufferer  by  tne  contest.  Thus  we  find 
the  police-officers  complaining  of  each  other ;  the  parish  constables 
complaining  of  them,  and  Uie  metropolis  dissatisfied  with  both ; 
the  aldermen  are  offended  at  the  interference  of  the  police,  and  the 
police  are  astonished  at  the  stupidity  of  the  city  autnorities.  Mr. 
Swabey  complains  of  Bow  Street,  Mr.  — ,  of  Worship  Street ; 
but  the  most  curious  instance  of  intemperate  and  vexatious 
jealousy  is  to  be  found  in  the  notorious  contests  between  Sir 
Richard  Birnie,  his  colleagues,  and  officers,  with  one  of  the 
parochial  constables  of  Covent  Garden  :*  many  of  these  have  been 
related  in  the  public  prints,  but  we  shall  confine  ourselves  to  the 
Report. 

"  Cotmn. — Did  you  see  a  sort  of  spirit  of  resistanoe  to  what  you  were 
doing  amongst  the  established  poUce^  as  if  they  were  sorry  you  were 
exerting  yourself? 

*'  Mr.  Thomas, — I  saw  a  marked  spirit  of  envy^  and  a  determination 
to  do  me  all  the  injury  they  possibly  could. 

"  Comm.^-'AB  if  you  were  undertaking  s6mething  you  had  no  business 
to  interfere  with  ? 

"  Mr.  Thomas. — Yes;  I  consider  they  acted  as  men  conscious  that 
every  conviction  I  carried  to  Bow  Street,  was  a  tacit  reproach  upon 
them  for  not  doing  their  duty  ;  I  repeatedly  heard  of  threats  made  be- 
)iind  my  back,  and  those  threats,  in  one  instance,  were  carried  into  exe- 
cution; while  I  was  clearing  the  avenues  in  front  of  Druiy  Lane 
Theatre,  having  previously  consulted  Sir  Richard  Birnie,  and  having 
had  from  Sir  Richard  Birnie  the  promise  of  assistance  and  support, 
while  I  was  doing  that,  I  was  seized  by  Bond  and  Nettleton,  two  of  the 
deputed  officers  attached  to  Drury  Lane  Theatre,  and  I  was  struck,  and 

dragged  through  the  streets  like  a  felon To  show  the  malice  with 

which  they  treated  mc,  they  wanted  to  drag  mc  to  St.  Martin's  watch- 
house  ;    they  threatened  the  constable  of  the  night,  that  if  he  did  not 
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take  charge  of  mc,  they  would  take  me  to  St.  Martin's  watch- 
house. 

'*  Ctwim. — Did  you  prefer  a  comphiint  against  them  ? 

"  Mr.  Tkomas. — No,  I  did  not ;  1  stated  to  Sir  Richard  Binyc,  and  en- 
deavoured to  do  it  at  lengthy  hut  Sir  Richard  Bimie  stopped  it  immedi- 
ately, with  this  observation,  *  I  see  what  it  is,  very  well ;  it  is  a  squabble 
qf^eaUmt^  between  the  officers,  and  therefore  I  shall  have  nothing  to  do 
with  it ;  you  may  go  and  indict  each  other.'  Now,  in  my  ojnnion,  that 
was  a  most  improper  way  of  treating  the  subject,  because  they  were 
hired  officers,  and  had  an  interest  in  their  proceedings  against  me ;  1  was 
a  person  acting  in  my  own  right,  without  the  slightest  chance  of  re- 
muneration, but  every  chance  of  loss ;  and  what  I  was  doing,  I  was  doing 
at  my  own  risk,  and  ought  not  to  liave  experienced  that  treatment." 

In  this  opinion,  though  not  precisely  for  the  reason  alleged, 
most  persons  will  agree ;  and  we  wish  we  could  add  a  belief,  that 
it  was  only  at  Bow  Street,  or  in  a  solitary  instance,  where  the 
petty  politics  of  a  parochial  contest  had  been  carried  into  a  police- 
ofBce,  (g)  that  sucn  a  circumstance  could  have  occurred. 

Nothing  struck  us  as  a  worse  sign  of  timidity  in  the  Police 
Committee,  than  the  ready  car  which  they  scemedf  to  give  to  the 
claims  of  exclusive  or  local  jurisdictions,  and  the  petty  vested 
interests  of  parochial  authorities ;  they  admit  the  evil,  but  they 
shrink  from  the  remedy ;  they  denounce  the  obstruction  of  justice, 
but  they  save  the  rights  of  the  City  of  London. 

"  Another  impediment  to  the  administration  of  justice  has  been  re- 
presented to  arise  from  the  delay  occasioned  by  the  necessity  of  having 
the  warrants,  issued  in  cases  of  felony,  '*  backed  "  by  local  magistrates ; 
for  while  a  constable,  who  is  sent  under  the  warrant  of  a  justice  to  ap- 
prehend an  offender,  is  waiting  to  have  the  warrant  *'  backed,"  it  is  ob- 
vious that  the  culprit  may  escape ;  and  with  regard  to  search-warrants, 
still  greater  impediments  are  interposed,  for  no  power  being  given  to 
magistrates  to  give  effect  by  indorsement  to  those  issued  out  of  their 
jurisdictions,  no  steps  can  take  place  in  search  of  stolen  property, 
until  proceedings  have  been  renewed  before  the  magistrate,  within 
whose  jurisdiction  are  situate  the  premises  to  be  searched.  Under  such 
legal  impediments,  little  prospect  of  success  can  attend  a  process  so 


(g)  However  dugusting  the  squabbles  of  Air.  Roache  and  Mr.  Corder,  as  they  have 
appeared  in  the  pulSUc  prints,  may  be,  they  are  not  without  their  use;  as  they  demonstrate 
the  necessity  of  sifting  and  dividing  the  incongruous  jurisdictions  of  the  naagistracy. 
Bow  Street  only  affords  a  more  outrageous  example  of  the  disturbing  influence  of  vestry 
feuds  on  the  conduct  and  Umftt  of  our  justices ;  next  to  the  poacher,  if  the  squire  be 
the  judge,  and  before  him,  if  the  rector  has  the  judicial  supremacy,  the  parochial  re- 
former  is  considered  the  most  dangerous  cliaractcr  in  the  villages ;  and  that  his  chance 
of  an  impartial  hearing  is  small  in  the  back  parlour  of  the  magistrate,  may  be  collected 
from  the  ireaiment  of  the  oppositionittts  of  St.  Paul's  Covent  Garden,  in  the  Public 
Office,  Bow  Street. 
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dilatory  and  fo  useless^  with  reference  to  any  piotoction  that  the  party  sus- 
pected ought  to  derive.  The  remedy,  therefore,  xeoommended  by  Mr. 
Dyer,  is,  that  in  a  case  where  the  charge  is  for  felony,  the  warrant 
issued  against  the  person  should  run  into  all  counties,  and  over  all  juris- 
dictions, without  being  backed  by  the  local  magistrates ;  and  that,  in 
the  case  of  a  search-warrant,  the  local  magistrates  should  have  the 
power  to  back  and  to  authorijse  the  execution  of  the  original  warrant*" 

Thus,  the  last  sentence  fritters  down  the  ori^al  proposition ; 
while  the  officer  is  looking  for  a  magistrate  to  back  his  search- 
warrant,  the  silver  is  in  the  melting-pot.  Thieves,  and  especiaUy 
receivers,  have  amazingly  quick  intelligence  of  what  passes  at  the 
police-offices,  if  it  be  only  by  the  employment  of  tooters,  whose 
Dusiness  it  is  to  attend  there,  or  in  the  neighbouring  flash-houses, 
to  Icam  and  report  what  is  going  on  before  the  magistrates.  The 
personal  identity  of  an  ascertained  culprit  cannot  be  changed,  and 
a  few  bourns  start  will  not  be  very  material  to  a  good  police ;  but 
ten  minutes^  delay  may  convert  crested  spoons  into  **  white  soup  ;'^ 
a  few  strokes  of  the  file  obliterate  all  distinction ;  who,  then,  is  to 
swear  to  the  property  ?  Mr.  Dyer,  like  a  ^ood  sportsman,  spares 
the  biteh-fox ; — gives  good  law  to  the  receiver,  and  only  pursues 
the  thief  upon  the  spur.  The  committee,  though  they  quote  the 
opinion,  actect  its  absurdity,  and  recommend  that  warrants, 
wnethcr  against  the  person,  or  to  search  for  goo^s,  shall  be  exe- 
cuted in  all  parts  of  the  kingdom,  (they  should  say  kin^oms,) 
under  the.  authority  of  th6  magistrate  from  whom  they  onginally 
issue,  who  alone  can  and  ought  to  be  responsible  for  the  legality 
of  the  proceedings. 

So  far  local  jurisdictions  are  disposed  of;  the  next  passage 
which  we  shall  quote  is  utterly  inconsistent  with  the  idea  of  a 
single  exception. 

''  There  will  be  a  manifest  advantage  in  considering  the  whole  force, 
of  whatever  denomination  it  may  consist,  as  one  united  establishment, 
in  introducing  an  efficient  system  of  control  and  inspection  through  a  re- 
gular gradation  of  intermediate  authorities,  and  in  holdine  out  every  in- 
ducement to  good  conduct,  by  giving  promotion  as  much  as  possible,'' 
(why  not  exclusively  ?)  "  to  the  deserving  officers." 

This  is  excellent  advice ;  but  what  follows  spoils,  and  virtually 
contradicts  it? 

**  Your  Committee  are  not  prepared  to  recommend  any  interference 
with  the  powers  at  present  exercised  by  the  municipal  authorities  of  the 
City  of  London  over  the  police  and  watch  establishments  of  the  City ; 
they  have  reason  to  believe  that  material  improvements  have  been  re- 
cently made  in  the  general  management  of  their  establishment ;  and 
they  are  confident  (?),  that  no  petty  jealousies  as  to  the  limits  of  exclu- 
sive jurisdiction  wUl  prevent  a  cordial  concert  and  co-operation  between 
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the  authorities  of  the  City  of  London^  and  those  which  may  be  charged 
with  the  maintenance  of  the  peace  in  the  adjoining  district." 

This  is  a  foolish  compliment  to  a  powerful  corporation.  The 
City  police  is  a  little  better,  because  it  is  more  systematic,  than 
that  of  the  rest  of  the  metropolis,  but  its  magistrates  are  con- 
siderably worse,  as  neither  their  general  habits  nor  studies  have 
}>repared  them  for  the  btisiness  of  the  justice-room ;  their  clerks, 
or  the  most  part  are  the  magistrates ;  the  sitting  aldermen  only 
the  mouth-piece ;  and  even  the  dictates  of  these  combined  talents 
seldom  approach  the  nature  of  absolute  wisdom. 

But,  it  the  City  police,  and  the  City  magistrates,  were  the  very 
fwme  of  executive  and  judicial  perfection,  it  might  be  a  reason  for 
placing  them  at  the  head  of  a  system  ;  but  none  for  making  them 
an  exception  from  it.  There  can  be  no  uniformity  of  action, 
when  one  body  is  independent  of  the  movement  of  the  rest ;  it  will 
always  afford  a  disturbing  influence,  and  one  or  the  other  must 
suffer  by  the  conflict.  It  is  probable,  that  in  the  case  in  question, 
the  City  would  sustain  the  damage ;  for  if  the  new  ponce  were 
made  as  eflbctive  as  it  might  be,  the  thieves  would  be  driven  for 
prey  to  the  district  which  was  less  defended. 

Another  evil  of  making  a  single  exception  is,  that  it  serves  as  a 

B^  to  hang  others  on.  Oxford  and  Cambridge  will  plead  privile^ ; 
nstol,  Norwich,  and  other  large  cities  will  urge  their  immunities, 
and  unless  the  bill  be  well  watched  in  its  progress,  its  utility  may 
be  frittered  away  by  excepting  clauses. 

The  next  consideration  is,  whether  the  existing  judicial  force  is 
sufiicient  for  the  business  of  the  metropolis.  We  think  not ;  a 
change  in  the  material  may  be  necessary ;  the  numerical  strength 
is  adequate  to  the  work. 

Witnout  at  all  agreeing  with  Mr.  Swabey  that  the  police  magis- 
trates are  overworked,  we  can  admit  with  him,  that  their  attendance 
is  ill-distributed ;  and  add,  that  of  their  sixteen  hours  a- week,  six, 
at  the  least,  are  very  unprofitably  employed.  Certain  statutes 
require  the  presence  of  two  justices  upon  particular  occasions ; 
this  has  been  done  in  consideration  of  the  usual  inefliciency  of 
country  magistrates,  and  on  the  supposition,  that,  clubbing  their 
wits,  two  cyphers  may  be  made  equal  to  an  unit.  Until  very 
lately,  when  rather  a  better  class  has  been  selected,  there  was  some 
reason  for  extending  the  same  precaution  to  the  police-oflices ;  but 
when  an  improved  system  is  in  agitation,  it  ought  not  to  be  con- 
templated, tnat  any  gentleman  wm  be  named  to  a  highly  responsi- 
ble situation,  who  is  not,  in  himself,  fully  competent  to  the  dis- 
charge of  all  its  duties ;  with  this  aid  only,  that  in  cases  of  great 
doubt  and  difficulty,  he  may,  as  the  judges  of  Westminster  Hall 
often  do, — "  consult  his  learned  brother  in  the  other  court.*" 
Therefore,  instead  of  seeing  Mr.  Swabey  doing  nothing,  and  Mr. 
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Chambers  helping  him ;  or  re^ttinff,  that  all  the  intellect  of 
Mr.  Halls  and  Sir  Richard  Birhie  should  be  consumed  I  adjusting 
one  matrimonial  squabble,  we  would  allow  to  each  of  their  wor- 
ships a  full  field  for  exertion  during  every  hour  of  their  attendance, 
art(  in  separate  courts.  If  these  courts  also  were  placed  at  some 
distance  from  each  other,  in  order  to  facilititte  the  access  to 
justice,  it  would  be  an  improvement;  nor  would  any  augmentation 
in  the  number  of  stipendiary  magistrates  be  necessary  ;  it  is  not 
too  much  to  require  of  gentiemen  who  have  attended  their  cham> 
bers  as  barristers  from  10  till  4,  and  from  6  till  10,  (some  fifty  or 
sixty  hours  in  the  week)  for  their  own  profit,  to  devote  somewhat 
more  than  sixteen  hours  to  the  service  of  the  public.  If  they  are 
underpud,  which  we  think,  let  them  say  so ;  out  do  not  let  them 
pretend  to  be  overworked,  even  if  their  presence  should  be 
required  every  day  from  10  till  3,  and  from  7  ^  dy  during 
eight  months  of  the  year,  which  would  be  the  division  of  duty,  if 
two  magistrates  were  in  constant  attendance,  and  one  in  vacation. 
The  labour  of  the  twelvejudges,  excepting  the  barons  of  the  £x« 
chequer,  is  much  greater  than  this,  ana  they  are,  and  always 
must  be,  much  older  men  than  police  magistrates  ought  to  be.  Mr. 
Swabey  elucidates  the  evil  of  a  daily  rotation. 

**  It  is  suppoied/'  he  naysy  "  that  all  the  masistrates  of  the  police- 
offices^  and  particularly  Union  Hall^  remand  ux  examination  for  too 
long  a  time— *— The  other  class  of  ofTenders  are  grown-up  penons  for 
serious  felonies.  Presuming'  a  man  to  he  broueht  in  upon  a  charse  of 
that  description  on  Wednesday,  he  would  probably  be  remanded  tiU  tiie 
Tuesday  or  the  Wednesday  following,  became  the  same  magistrate  will 
not  have  the  control  of  the  office  till  that  day ;  the  same  magistrate  will 
be  there  on  Friday  and  Saturday,  but  as  it  will  only  be  his  half  day,  he 
cannot  interfere  with  the  business  of  the  magistrate  who  presides  on  that 
day  for  the  whole  day.  We  should  want  another  set  of  clerks,  and 
another  set  of  officers ;  it  is  impossible  I  can  be  hearing  a  case  of  forgery 
from  the  parish  of  Lambeth,  and  that  Mr.  Chambers,  my  colleague,  can 
be  hearing  a  case  of  burglary,  both  afiecting  life,  from  the  parish  of 
Rotherhithe,  at  one  and  the  same  momont,  in  the  same  room.  These  are 
the  causes  that  oblige  us  to  remand  (A)  them  far  such  a  number  of  days. 


(h)  We  had  icATcely  noted  thit  jMurt  of  Mr.  Swabey*t  evidenee,  when  onr  attentioa 
was  itrangly  drawn  to  a  case  where  it  would  appear  that  a  couniry  magistrate  had  used 
this  power  of  recommitDient  as  a  species  oi  peine  ftrU  et  dur  to  induce  confession.  The 
circumstances  are  not  indeed  very  plainly  stated,  either  in  the  letter  of  Sir  Arthur  Faulk- 
ner to  Mr.  Fed,  as  inserted  in  the  Cheltenham  Chronicle,  nor  in  the  report  of  the  trial, 
Davis  V.  Capper,  ftom  which  we  extract  the  statement  of  the  plaintiff's  counsel,  sHving 
the  defendant  therefore  every  benefit  of  its  possible  exaggeratbn. 

**  The  plaintiff  had  been  imprisoned  under  a  warrant  clearly  illegal,  and  this  case, 
like  the  one  tried  psterday,  arose  out  of  the  case  of  Ann  Hamerton,  and  it  would  ap. 
pear  that  the  plainuff  had  been  robbed  of  a  ten-pound  note,  and  a  great  variety  of  arti. 
des.  ^  At  firft  she  diil  nor  suspect  the  thief  t  but  after  that,  the  plaintiff,  on  some  dis- 
fioverics  bevig  made,  went  to  the  defendant,  and  charged  Ann  Hamerton  with  the 
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We  remand  them  for  want  of  evidenoe  to  our  own  d^j%s  that  the  same 
magiatiate  may  complete  the  case  originally  before  him ;   when  the  evi- 


>  Capp^  ^  *  futnid  day;  hut 
nal  attractiont,  ealled  upon  the 
I  when  ahe  afterwards  appeafed  be- 
fore^ him  as  a  magis^ate,  Mr.  Capper  discharged  her,  though  the  plaintiir  swore  dis- 
tinctly to  sereral  articles,  her  property,  whidi  were  found  in  ttie  possession  of  Ann  Ha- 
mertoDi  and  Ann  Hamerton,  in  revenge  for  this,  wrote  a  letter  to  Miss  Davis,  in  a  feigned 
name,  in  ooosequenoe  of  whjidi  Miss  Davis  was  apprehended  for  robbing  A.  Hamerton, 
and  Mr.  Capper  committed  the  plaintiff  to  prison  for  fifteen  days  for  ftirthcr 
examination. 

It  s^ypeazs,  abo,  that  the  constable  had  apprehended  the  phdntiff  at,  or  nearhr  at,  mid- 
nig^t,  without  a  warrant,  which  formed  the  ground  of  the  first  action,  and  that  the 
magistrate  confessed  he  had  committed  her  for  &een  davs,  by  the  advice  of  Mr.  Grifllths, 
the  clerk^  and  that  he  did  so  in  the  hope  that  she  would  tdl  who  was  the  writer  of  the 
intercepted  letter.  He  also  said,  **  he  had  committed  her  on  the  intercepted  letter.*' 
The  roult  may  be  anticipated;  the  jury  having  remained  in  consultation  from  U  in 
the  morning  till  9  at  night,  which  does  them  mudi  credit,  were  suffered  to  go  home,  but 
on  the  following  day,  they  still  remaining  of  difierent  ojnnions,  Mr.  Justice  Oasdee 
latd,  **  Gentlemen,  I  am  sony  I  have  given  you  so  much  trouble.  I  was  dearly  of 
opinion  yesterday  tiiat  this  action  was  not  maintainable.  I  have,  upon  mature  con- 
sideration, satisfied  myself,  that  a  magistrate  having  a  right  to  commit  for  triad,  may 
also  commit  finr  finther  examination,  and  that  the  time  of  such  committal  is  entirdy  in 
his  discretion.  My  object  in  leaving  Uie  question  to  yon  at  all  was,  to  save  expence  in 
case  I  was  wrong  in  my  view  of  the  law ;  but  as  you  cannot  agree,  it  now  remafais  for 
me  to  do  that  which  I  should  have  done  yesterday,  namdy,  to  nonsuit  the  plaintiff,  as  1 
am  deddedly  of  opinion  there  is  no  ground  for  the  action. 
*«  Mr.  Otfrspoorf.— My  Lord,  I  shall  appeal ;  I  will  not  be  nonfluited.*' 
We  heartily  wish  that  the  learned  counsd  had  persisted  in  his  determination ;  but  he 
did  not,  and  the  plaintiff  was  nonsuited.  We  must  here  notice,  that  Davis  bore  so  good  a 
character,  that  on  ber  discharge  from  prison,  lady  Faulkner  took  her  back  into  her  ser- 
vice,  for  which  she  deserves  much  credit ;  while,  on  the  other  hand,  Hamerton  was 
convicted  of  fdony,  and  hansed  herself  in  prison.  Yet  Mr.  Capper  diacharsed  the  one, 
against  the  positive  oath  of  we  prosecutrix,  swearing  distinctly  to  property  found  in  the 
poasession  of  the  prisoner,  and  committed  the  other,  on  the  suspidon  goierated  in  his 
mind  by  an  intercepted  letter,  directed  to,  not  written  by,  the  accused,  or  any  known  as- 
sociate. If  this  be  law,  let  no  man  hereafter  boast  of  the  liberty  of  England.  Sir  A. 
Faulkner  does  not  attach  too  much  importance  to  this  question,  when  he  says, 

^*  If  a  constable  is  to  have  the  full  uncontrolled  power  of  acting  on  his  own  suspi- 
dons ;  is  it  any  consolation  to  be  told  that  he  acts  under  a  responsibility  of  using  a  pro- 
per discretion  ?  It  will  be  said,  he  is  answerable  for  false  imprisimment ;  but  the  alle^ 
gation  is  a  mere  fallacy.  There  can  be  no  false  imprimnment  where  a  man  is  left  at 
liberty  by  the  law  to  act  upon  so  vague  a  prindple  as  his  suspicions ;  for  can  he  not 
shelter  the  most  atrocious  act  of  cruelty  ana  injustice  under.an  error  of  judgment  ?  And 
what  reparation  doM  Uiis  mock-responsibility,  allowing  that  it  subjected  ue  individual 
to  be  turned  out  of  his  employment,  make  for  the  feelings  he  may  have  grosdy  insulted, 
and  for  the  greatest  of  all  injuries  that  can  be  inflicted  on  human  nature ;  where  the 
sufferer's  interest  may  be  ruined  for  ever,  his  health  or  his  understanding  impaired,  and 
in  short  every  prospect  blighted  for  which  life  is  worth  having  1  A  great  deal  of  exdu- 
dve  strev  is  laid  upon  the  degree  in  which  a  prisoner  may  luve  suffered  in  his  bodily 
health,  while  his  mental  is  whoUy  overlooked  in  the  account.  But  is  the  shodL  to  a 
sensitive  mind  nothing  in  such  circumstances  as  Davis's  ?  Who  can  measure  the  injury, 
the  oneradscable  misery  arising  from  such  a  trial  ?  The  effects  of  ill-health  may  be  le- 
covered  from.  A  mind  deeply  wounded  may  be  so  upset  as  to  be  psst  all  reparation ; 
and  whether  the  judgment  be  actually  affected  or  not,  all  heart  and  energy  may  be  so 
paralysed  as  to  dry  up  and  render  useless  all  the  sources  of  her  industry,  and  leave  her 
a  borthcn  to  bersdf.  Oh,  it  is  a  most  frightful  security,  this  trusting  to  the  suspidons 
of  oor  constables.    In  the  most  despotic  governments,  what  was  the  rule  for  throwing 
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dence  is  complete^  we  commit  them  at  once  in  the  first  instance^  so  that 
I  do  not  think  the  county  suffers  in  point  of  expence ;  for  the  county 
must  keep  them^  either  remanded,  or  committed  for  trial :  a  magistrate 
can  generally  foretell  the  result  of  an  inquiry ;  if  he  intends  to  dis- 
chaige,  he  discharges  at  once." 


into  diingeoiiflf  bat  ntpiciOD  {  it  was  the  rale  abo  for  the  nek,  and  erery  mode  of  tor- 
ture which  tynnny  has  deriied  to  gratify  its  TindictiveneM.  Shall  we,  then,  reoognin  in 
any  degree  or  fonn  such  a  piipciple  in  this  land  of  boasted  freedom,  and  commit  the 
practice  of  it  to  our  bailiffs  ant  tipstafi  ? 

**  If  craelties  proceeding  from  an  error  in  tlie  suspicions  of  a  constable  were  likely  to  be 
only  evils  of  arare  oocurrcnoe,  we  know  what  sacrifice  every  man  owes  to  the  good  of  society, 
too  weQ,  not  to  make  large  allowances  for  such  occasional  hardships  as  are  inseparable 
from  human  fiiUibifity.  But  here  the  law  throws  temptations  in  his  way.  His  fallibility 
TCoeiTes  a  sort  of  carte  hkmche^  and  its  abuses,  instead  of  being  the  exceptions,  are  liable.to 
usurp  the  place  of  the  rule.  By  the  o^'^  law  of  arrest,  before  constables  were  left  to  their 
suspicion  in  depriving  a  subject  of  his  liberty ;  the  circumstances  of  the  alleged  guilt  of  the 
accused  party  were  to  be  detailed  to  a  magistrate,  and  a  warrant  obtained.  Here  there 
was  at  leut  the  benefit  of  two  opinions  on  the  probability  of  the  accusation.  We  in 
that  case  have  a  magistzate,  a  man  of  education  and  honourable  principles  and  fadings, 
and  removed  from  shnost  the  possibility  of  any  collusion  or  intercourse  with  the  culprit. 
6ee  then  here  how  many  additional  securities  Uiere  are  against  a  false  and  vexatioos  im- 
prisonment, in  this  simple  provision,  of  obli^g  the  constable  to  apply  to  the  magistrate 
for  liberty  to  serve  his  arrest,  and  in  so  delicate  a  matter,  I  ask  any  plain  honest  juror, 
can  the  security  be  too  great  ?  By  the  old  law,  we  will  admit,  more  offenders  might 
escape.  By  the  new,  an  infinitdy  greater  number  of  innocent  persons  are  exposed  to 
suffer.  I  assert,  then,  that  the  present  state  of  arrest  is  positively  and  diametncslly  at 
variance  with  the  free  spirit  of  the  constitution,  as  well  as  with  the  dear  condiiskms  of 
season  and  justice. 

*-*•  Unless  we  have  some  better  security  for  the  integrity  and  sound  dtKretion  whidi  is  to 
put  in  jeopardy  all  that  is  most  dear  to  a  free-bom  mind,  I  assert  again,  and  I  would 
assert  it  for  the  hundredth  time  without  fear  of  confutation,  that  constables  ought  not  to 
have  it  in  their  power  to  1)0  the  arbiters  of  our  fate.  We  ought  not  to  lie  at  the  mercy 
cither  of  their  ignorance,  their  caprice,  thdr  weakness,  their  prejudices,  or  their  bad 
passions. 

**■  Having  conduded  what  I  had  to  say  on  the  law  as  applied  to  the  conduct  of  the  con- 
stable, there  remains  only  a  few  words  to  be  added,  as  it  respects  the  conduct  of  the 
magistrate :  and  here  1  assume,  that  if  the  law  allowing  the  former  so  unrestrained  a 
disCTCtion  be  objectionable)  we  shall  surdy  not  be  able  to  defend  the  law,  simply  because 
the  conduct  of  die  constable  has  the  sanction  of  the  magistrate.*' 

We  will  quote  one  other  passage,  in  the  good  feding  of  which  we  perfectly  agree. 

**  I  wdl  know  the  case  bdfore  us  may  be  considered  as  the  case  of  a  very  insignificant 
individual,  and  that  it  may  appear  to  many  but  little  deserving  the  trouble  of  so  long  a 
letter.  She  commands  no  respect  from  dther  rank  or  ridies.  She  is  a  mere  servsnt ! 
though,  as  we  have  said,  of  respectable  parents,  and  of  most  respectable  character.  But 
then,  it  may  be  said,  she  had  no  weight  attached  to  her.  She  crawls  along  the  base  of 
Uie  social  pyramid  i  among  the  million,  where  she  bustles  through  her  liule  day,  fretting 
her  hour  in  a  servile  station  ;  and  if  sudi  as  she  suffer  now  and  then  from  the  vexatious 
operation  of  the  laws,  what  possibly  can  be  the  great  loss  to  the  community  ?  According 
to  Malthus,  it  must  be  a  benefit  while  the  population  overflows,  and  bread  is  scarce.  If 
a  thousand  such  could  occasionally  be  accommodated  for  three  weeks  with  a  fdon*s  cdl, 
00  the  present  law  of  regulating  oonstabular  or  magisterial  authority,  it  must  do  good, 
were  it  only  by  relieving  tlie  pandi  rates,  and  making  bread  cheaper  for  thdr  betters.** 

This  defence  of  an  injured  servant  does  much  credit  to  Sir  Arthur,  and  is  very  dificrent 
from  the  line  of  conduct  of  which  we  have  had  occasion  to  speak  in  another  branch  uf 
the  subjfcct..  We  hope  he  will  persevere  and  obtain  redress,  not  for  his  housekeeper 
only,  but  for  the  people  of  England. 
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This  regard  to  the  expences  of  the  county,  by  the  necessity  of 
maintahdng  recommitted  prisoners,  and  the  disregard  of  the 
liberty  of  the  subject,  which  is  sacrificed  to  the  magbtrate^s  half-* 
holiday,  is  quite  consistent  with  the  system. 

But,  though  we  think  the  number  of  justices  sufficient  for  the 
metropolis   itself,   we   are  inclined  to  take  a  wider  range,  and 

fuestion  whether  all  necessary  good  will  be  effected  by  securing 
4ondon  and  its  environs,  if  tne  adjacent  country  is  to  be  left  in 
the  hands  of  its  present  inefficient  functionaries. 

No  witness  examined  before  the  Committee  has  given  more 
important  evidence  than  Mr.  Serjeant  Pell.  This  gentleman, 
without  any  intention  of  casting  invidious  imputations,  has  clearly 
proved,  that  the  existing  system  of  magisterial  justice,  and 
parochial  police,  is  utterly  unsuited  to  the  present  state  of  the 
country.  "  Certainly,**  he  says,  "  one  can  scarcely  conceive  a 
good  police,  unless  it  is  under  the  control,  in  some  way  or  other, 
of  the  government  I  am  very  well  aware  of  the  difficulties  which 
attend  that  notion ;  for  there  is  a  jealousy  of  extending  the  power 
and  influence  of  government;  and  it  would  be  a  measure  of 
entirely  a  new  description :  it  should  be  a  plan  that  should  be 
tried,  rather  than  decided  on  hastily.  It  certainly  does  appear 
to  me,  the  police  of  the  country  at  present  is  not  equal  to  meet  the 
difficulties  arising  out  of  the  disorganized  state  of  the  lower  classes 
of  the  kingdom'gcnerally,  and  the  superabundant  population  in 
cities  and  great  towns.*" 

This  jcSousy  of  the  influence  of  government  always  appears  to 
us  to  be  interposed  in  the  wrong  place :  it  has  increased,  is  in- 
creasing, and  ought  to  be  diminished ;  but,  while  wer  admit  its 
augmentation  through  a  hundred  indirect  channels,  and  profitless 
departments,  we  never  have  a  caveat^  but  when  some  essentially 
useful  improvement  is  proposed  in  the  administration  of  justice. 
Do  we  want  more  judges  to  dispose  of  the  increased  business  of 
the    Courts? — the   ready  answer  is,    would  you    augment   the 

Satronage  of  the  Crown  ?  Is  it  expedient  to  relieve  the  people 
rom  expensive  litigation,  by  establishing  tribunals  for  the  recovery 
of  small  debts  ?  Consider  the  influence  of  the  Secretary  of  State. 
Does  the  administration  of  the  bankrupt  law  require  the  creation 
of  a  new  jurisdiction  ?  Dread  the  augmented  patronage  of  the 
Lord  Chancellor  t 

The  objections  are  puerile  in  the  friends  of  liberty ;  hypocritical 
in  the  mouth  of  its  enemies.  If  the  evergreen  tree  must  be  pruned, 
let  it  be  in  the  rotten  boughs,  and  useless  suckers,  not  in  the  fruits 
bearing  branches.  When  you  give  new  patronage  by  the  creation 
of  a  necessary  office,  lop  oft  some  useless  sinecure  as  an  equivalent; 
there  are  plenty  of  them  in  every  court,  from  the  registry  in 
Chancery  of  the  Duke  of  St.  Alban'^s,  to  the  messengers  of  the 
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Exchequer.  Their  extinction  would  not  only  go  very  far.tc 
restore  the  balance  of  power,  but  their  unearned  emoluments  miffht 
pay  the  expences  of  a  cheaper  administration  of  justice.  This 
sort  of  compromise  is  much  dreaded ;  and  hence  the  cry  of  influ- 
ence is  raised  against  the  erection  of  necessary  jurisdictions,  where 
inAuence,  from  the  effect  of  public  opinion,  can  least  operate ;  in 
order  to  cover  those  snugger  appointments,  of  which  few  know  the 
existence,  and  fewer  yet  the  use,  except  the  patron  and  the 
favourite. 

There  is  not,  we  believe,  a  government  in  Europe,  which  does  not 
make  the  police  an  ojbject  of  its  special  care.  It  is  here  alone  that 
the  security  of  the  person  and  property  of  the  subject  is  made  a 
matter  of  less  than  secondary  importance,  left  to  the  care  of 
volunteers,  and  the  superin tendance  of  unqualified  functionaries. 
On  this  subject  alone,  ministers  decline  augmented  power,  .md 
deprecate  increased  expenditure;  the  country  justices  and  the 
parish  constables  work  well  enough  (for  them),  and  they  have 
no  inclination  to  enauire,  at  the  risk  of  losing  useful  tools  for 
indirect  purposes,  wnether  better  might  not  he  substituted  for 
their  legitimate  objects. 

It  is  singular,  that  scarcely  a  single  investigation  of  defects 
in  the  administration  of  the  law  or  police  has  -  originated  with 
the  ministerial  side  of  the  House  of  Commons;  and  wc  collect 
from  the  evidence  before  the  Police  Committee,  that  the  obvious 
improvements  introduced  by  the  Marquis  of  Lansdown  had 
stood  over  from  I8O79  when  it  was  embraced  by  the  existing  go- 
vernment ;  ^'  but,^  says  the  witness,  <*  unfortunately  for  me,  just 
at  the  time  it  was  going  to  be  adopted,  that  administration  was 
changed.^ 

Wnatever  the  country  ultimately  gains  in  the  reform  of  its 
laws  and  institutions,  it  will  owe  primarily  to  the  efforts  of  the 
opposition.  We  do  not,  however,  undervalue  the  good  sense 
wnich  has  yielded  to  reason,  though  at  the  eleventh  hour ;  and 
shall  be  prepared  to  give  to  Mr.  Peel  all  due  credit  for  the  details 
of  his  intended  police  bill,  whenever  it  appears ;  we  shall  always 
remember,  with  gratitude,  that  he  was  tne  first  of  his  party  who 
yielded  to  reform,  even  while  the  heads  of  th^  cabinet  were  vaunt- 
ing our  laws  as  the  perfection  of  reason.  Such  an  auxiliary  was  a 
powerful  encouragement  to  the  timid,  who  feared  the  anger  of  a 
minister,  and  some  assurance  even  to  the  bolder  spirits,  whose  oc- 
casional dread  of  the  Attorney  General  for  the  time  being,  was 
counter-balanced  by  the  example  of  the  Secretary  of  State.  To 
whisper  a  doubt  of  the  super-excellence  of  the  law  ceased  to  be 
sedition ;  and  men,  who  previously  had  never  dared  to  doubt, 
began  to  condemn ;  a  new  tone  was  given  to  juridical  discussion ; 
and  from  discussion  must  proceed  improvement. 
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But  here  we  must  take  leave  of  a  subject  £ur  from  being  ex- 
hausted ;  another  opportunit]^  of  considering  it  more  particularly 
will  shortly  offer  itselt,  and  it  is  therefore  more  than  probable,  that 
our  next  number  may  contain  a  continuation  of  the  enquiry. 


Art.  VI.— present  STATE  OF  THE  COURT  OF 
CHANCERY. 

The  following  is  an  account  of  the  quantity  of  business  now 
(January  17)  standing  to  be  heard  before  the  Lord  Chancellor^ 
Vice  Chancellor,  and  Master  of  the  Rolls. 

Pleas  and  Demurrers 12 

Rehearings  and  Appeids 83 

Original  Causes   •  • .  •  323 

Exceptions  and  Further  Directions    96 

Causes,  Rehearings,  Further  Directions,  and  Ex- 
ceptions at  the  Rolls 313 

Bankrupt  Petitions 350 

1177 

The  following  is  an  account  of  the  quantity  of  business  that 
stood  to  be  heard  before  the  Lord  Chancellor,  Vice  Chancellor, 
and  Master  of  the  Rolls,  the  first  day  of  Hilary  Term,  1828  :— 

Pleas  and  Demurrers 17 

Rehearings  and  Appeals 69 

Original  Causes   351 

Exceptions  and  Further  Directions    158 

Causes,  Rehearings,  Fiu'ther  Directions,  and  Ex- 
ceptions at  the  Rolls    230 

Bankrupt  Petitions 290 

1115 

From  this  statement  it  appears  that  there  is  an  increase  in  the 
total  quantity  of  business  now  in  the  lists  when  compared  with 
that  wnich  was  standing  for  hearing  on  the  first  day  of  Hilary 
Term  1828 ;  and  those  acquainted  with  the  Court  are  aware,  that 
there  is  an  arrcar  of  business,  which  does  not  appear  in  the  lists, 
and  of  which  no  return  is  usually  made  to  Parliament,  greatly  ex- 
ceedbg  the  arrear  existing  twelve  months  ago.     We  alluae  to 
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motions,  lunatic  petitions,  &c.  &c.  We  could  mention  a  lunatic 
petition  of  a  most  urgent  nature,  and  likely  to  occupy  the  Court 
some  days,  which  has  lon^  been  waiting  in  vain  the  ChanceUor^s 
leisure.  We  could  also  instance  some  appeals,  which  have  stood 
over,  but  for  some  reason  are  jiot  to  be  found  in  the  paper,  of 
which  two  or  three  will  occupy  as  many  weeks  of  the  Chancellor's 
time. 

With  regard  to  the  decrease  in  the  arrears  of  ori^nal  causes 
and  exceptions,  and  further  directions  in  the  Vice-Chancellor's 
paper,  many  of  our  readers  must  be  aware  that  such  decrease 
arises,  not  from  adjudication  but  from  the  circumstance  of  no  busi- 
ness of  that  description  having  for  the  last  12  months  been  set 
down  before  that  branch  of  the  Court ;  the  decrease  may  be  said 
nearly  to  represent  the  number  of  original  causes,  exceptions,  and 
further  directions  that  the  Vice  Chancellor  has  disposed  of  since 
the  beginning  of  last  year. 

The  appeals  stanmng  at  the  head  of  the  Lord  Chancellor's 

Saper  were  set  down  three  years  ago,  a  period,  unequalled  perhaps 
uring  the  Chancellorship  of  L,pM  Eldon,  when  but  litUe  time 
was  devoted  to  that  branch  of  business,  in  comparison  of  that 
which,  for  obvious  reasons,  has  been  bestowed  upon  it  by  Lord 
Lyndhurst. 

The  original  causes  at  the  head  of  the  Vice  Chancellor's  paper 
for  hearing  were  set  down  the  end  of  the  year  1826,  and  the  ex- 
ceptions and  further  directions  at  the  head  of  the  same  paper  were 
set  down  the  beginning  of  the  year  1827. 

Mr.  Cooper,  who,  as  we  have  reason  to  know,  had  the  best  pos- 
sible information,  has  stated,  that  Lord  Lyndhurst  ascribed  the 
great  increase  in  the  arrear  of  bankrupt  petitions  last  year  to  the 
accident  that  the  late  Vice-Chancellor  (Sir  Anthony  Hart)  was 
able  to  devote  eight  days  only  instead  of  sixteen  to  the  hearing  of 
this  description  of  business,  and  that  his  lordship  expressed  his 
belief,  that  the  arrear  of  bankrupt  petitions  would  be  disposed  of 
before  the  next  term.  This  accidentj  it  is  observed,  is  by  no 
means  uncommon,  and  doubts  are  very  reasonably  expressed  of 
the  verification  of  his  lordship's  prediction  as  to  the  arrears  in 
bankruptcy.  It  is  hardly  necessary  for  us  to  inform  our  readers, 
that  a  similar  accident  occurred  repeatedly  during  the  past  year, 
and  that  the  present  enormous  arrear  of  bankrupt  petitions  exists, 
notwithstanding  the  Court  and  Bar  devoted  a  fortnight  of  the  last 
long  vacation  to  this  business  exclusively. 

Mr.  Cooper  also  informs  us,  that  Lord  Lyndhurst  had  stated, 
that  in  twelve  months  there  would  be  no  arrears  of  appeals  before 
him ;  and  Mr,  Cooper  suggested  that,  for  reasons  winch  it  is  not 
necessary  to  introduce  in  this  place,  such  a  result  was  not  im- 
probable, unless  there  should  be  an  inefficient  judge  in  another 
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branch  of  the  Court,  in  which  event  he  anticipates  the  appeals 
would  not  be  less  numerous  than  in  Lord  Eldon  s  time. 

This  anticipation  has  been  fully  verified.  The  appeals  have 
increased  during  the  last  year,  and  will  undoubtedly  continue  to 
increase.  But  even  if  the  present  number  is  not  augmented,  and 
the  appeals  are  not  heard  more  rapidly  than  during  the  past  year, 
it  will  require  three  years  of  the  Chancellor's  time  to  dispose  of 
those  at  present  set  down. 

Judging  too  of  the  Vice-Chancellor^s  future  progress  by  that 
which  ne  has  made  for  the  last  year,  it  will  require  nearly  three 
years  for  him  to  dispose  of  the  ori^al  causes,  exceptions,  further 
directions,  bankrupt  petitions,  &c.  now  depending  before  him. 

This  statement  would  be  incomplete,  were  we  not  to  notice  the 
appeals  which  have  been  heard,  but  are  standing  for  judgment  be- 
fore the  Lord  Chancellor.  They  are  twelve  in  number,  and  some 
of  them  were  heard  more  than  twelve  months  since.  Neither  has 
his  lordship  yet  found  time  to  pronounce  judgment  in  all  the 
causes  heard  by  him  whilst  Master  of  the  Rolls.  We  say  nothing 
of  motions  and  other  matters  already  heard  but  not  yet  decided, 
as  they  are  not  to  be  found  in  the  lists. 


Art.  VII.— dr.  REDDIE'S  OBSERVATIONS  ON  MR. 
HUMPHREYS'S  «  REPLy."(a) 

to  the  editor  of  the  jur. 
Sir, 

Were  I  to  consult,  either  my  own  proper  dignity,  or  my 
inclinations,  Mr."  Humphreys's  letter,  publisned  in  the  last  num- 
ber of  the  Jurist,  and  entitled  **  A  Reply  to  Dr.  Reddie  and  Mr. 
Cooper,^  would  have  remained  unnoticed.  Yet,  however  irk- 
some it  may  be  to  enter  into  a  controversial  discussion,  whether 
public  or  pnvate,  there  are  circumstances  in  which  it  is  unavoid- 
able. 

In  that  "  Reply  ^  I  am  accused  of  having  omitted  to  notice 
the  second  edition  of  Mr.  Humphreys'^s  publication,  "  because  it 
did  not  afford  the  same  opportunity  of  decrying  the  horrors  of 
codifying,  as  the  first  ("  of  naving  ignorantly  or  wilfully  misrepre- 
sented "  his  present  intentions ;"  and  of  incorrectly  charging  that 


(a)  Having  published  the  letter  of  Mr.  Hamphreys,  we  fed  ourselves  bound  to  insert 
the  answer  of  Dr.  Reddie,  although  its  general  tenor  is  directly  opposed  to  our  avowed 
opinions.  We  mu^t  also  take  this  opportunity  of  expressing  our  regret,  that  any  per. 
sonal  asperity  should  have  been  intennived,  on  either  side,  with  a  matter  of  jiMoical 
controversy. — £ds. 
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writer  "  with  inaccuracy,  partly  in  facts,  partly  in  reasoning,^ 
and  of  ^'  fighting  a  phantom,'*^  not  Mr.  Humphreys.  Had 
these  assertions  been  advanced  by  an  anonymous  critic,  they 
would  willingly,  and  might  safely,  have  been  left  to  the  fate 
which  they  merit ;  but  as  they  have  been  hazarded  by  Mr.  Hum- 
phreys— ^now  appointed  to  lecture  in  the  London  University — ^it 
oecomes  necessary  that  their  correctness  should  be  ascertamed, 
and  their  importance  examined ;  and  while  sensible  of  the  degra- 
dation of  being  thus  dragged  into  a  controversy,  already  debased 
by  personalities,  the  whole  tenor  of  Mr.  Humphreys'^s  performance 
demands  from  me  an  indignant,  but  just  refutation.  The  per- 
sonal attack  with  which  it  concludes,  the  expressions  ^^  rhetorician,^ 
&c.  ^*  eloquence  bearing  an  inverse  proportion  to  matter,^ 
**  indulging  in  declamation,^  ^'  laboured  efforts,^  the  sneer  con- 
veyed in  ^'  the  acquaintance  with  the  names  of  foreign  jurists,^ 
are  unworthy  of  my  notice,  for  they  are  beneath  my  resentment. 
Neither  shall  I  animadvert  on  the  general  style  and  spirit  of  the 
<^  Reply ,'^  exhibiting  such  a  daring  disregard  for  all  tne  common 
civilities  of  authorsnip,  as  almost  to  place  the  writer  beyond  the 
pale  of  conventional  courtesy. 

I  am  first  charged,  then,  m  this  "  Reply ,^^  with  having  omitted 
to  notice  the  second  edition  of  Mr.  Humphreys^s  work  "  on  Real 
Property,"'  in  which  "  he  had  introduced  modifications  of  his 
original  propositions,"'  and  '*  taken  care  that  the  unpopular  expres- 
sion, code,  should  no  longer  designate  the  proposed  scheme  of 
reform  (^  and,  for  this  reason,  that  it  did  not  afford  ^'  the  same 
opportunity  of  decrying  the  horrors  of  codification  as  the  first.*" 
I  avow  that  the  Letter  to  the  Lord  High  Chancellor  of  Great 
Britain,  written  in  the  autumn  of  1827,  was  published  in  Decem- 
ber of  that  year,  and  am  willing  to  believe  that  Mr.  Humphreys's 
second  edition  had  appeared  m  the  month  uf  June  precedmg. 
But  I  know  no  reason  why  I  should  be  restricted  in  my  remarks 
to  a  first  edition,  or  obliged  to  extend  them  to  a  second.  The 
edition  which  formed  the  subject  of  the  criticism  was  that  which 
had  been  publicly  noticed,  was  that  which  had  been  reviewed  in 
the  leading  penodical  publications,  was  that  on  which  Mr.  Bcn- 
tham  and  several  other  individuals  had  pronounced  eulogiums, 
was  that  by  which — ^in  as  far  as  Mr.  Humphreys  was  concerned — 
the  public  were  either  to  be  instructed  or  misled. 

*  I  know  hot,  and  I  care  not  to  know,  what  Mr.  Humphreys's 
sentiments  on  codification  now  are ;  with  his  individual  opimons 
I  never  should  have  occupied  myself.  The  doctrines  delivered 
to  the  public,  the  examples  detailed,  and  the  armments  made 
use  of  m  support'  of  those  doctrines,  were  the  sole  subjects  of 
the  criticisms  which  I  ventured  to  submit  to  public  notice. 
1  wrote  not  for  Mr.  Humphreys,  but  for  those  wiio   might  be 
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carried  away  by  the  plausibility  of  his  reasoning  on  a  very  abstruse 
and  difficult  department  of  science.  It  matters  not,  I  apprehend, 
to  the  public,  or  to  me,  what  changes  shall  take  place  m  each  or 
any  subsequent  edition,  or  whether  the  opinion,  gravelv  and 
almost  axiomatically  avowed  in  the  first  edition  in  18^6,  and 
recanted  in  the  second  in  1827,  shall  again  be  assumed,  and 
a^ain  renounced  in  1828,  or  at  any  subsequent  period,  as  con- 
viction or  vacillation  may  prompt.  It  is  a  matter  or  entire  indiffer- 
ence, whether  the  **  outlines  oi  a  code*"  were  written  many  years 
ago  for  the  back  settlements  of  America,  and  published  without 
sufficient  revisal,  on  the  effervescence  of  the  moment,  or  whether 
the  **  Observations  *"  were  suggested  by  the  **  Draught  of  an 
Act,^  prepared  by  Mr.  Preston  at  the  request  of  Sir  James 
Mansfield,  and  submitted  to  Lord  EUenborough  for  approval. 
All  I  proposed  to  notice  was,  the  general  tendency  of  a  work 
advocating  a  great  public  measure.  Yet,  if  Mr.  Humphreys 
is  asham^  to  acknowledge  in  1828  that  which  he  wrote  m 
favour  of  a  code  in  18£6,  I  shall  not  seek  ^^  to  draw  the 
frailties  ^  of  his  pages  "  from  their  dread  abode,^  nor  too  cu- 
riouj^ly  enquire  into  the  causes  which  have  conduced  to  change 
of  opinion.  Nor  was  Mr.  Humphreys^s  book  examined,  except 
with  reference  to  the  doctrines  it  proposed  for  general  adop- 
tion. The  language,  the  style,  the  figures,  or  the  metaphors, 
fell  not  within  the  scope  of  my  criticism.  I  did  not  dilate 
on  the  presumptuous  pretensions  of  a  work  arrogating  to  itself  the 
right  to  supersede  the  law  of  the  realm  ;  contemning,  or  affecting 
to  contemn,  all  time-honoured  institutions ;  neither  did  I  point 
out  the  nature  and  tone  of  the  controversy  with  Mr.  Sugden, 
which  I  might  have  deemed-^-and  would  have  been  justified  in 
deeming — as  characteristic  of  one,  who  in  the  search  of  an 
evanescent  notoriety,  exhibits  that   irritation,   and  those  petty 

Sassions,  which  a  man  of  the  world  derides,  and  a  philosopher 
espises.  In  the  ^<  outlines  of  a  code*"  I  took  for  granted  that  the 
autnor,  however  erroneous  his  views,  was  an  ardent  and  unbiassed 
enquirer  into  the  most  suitable  means  of  legislative  improvement. 
In  the  "  Reply,^  I  Tccognize  only  a  keen  and  unscrupulous 
partisan. 

But  by  Mr.  Humphreys^s  own  admission,  the  general  condem- 
nation pronounced  on  his  ^^new  code^  has  not  been  unjust.  I 
cannot  nave  been  wrong  in  censuring  that  which  has  proved,  in 
Mr.  Humphreys^s  own  words,  ^*  unpalatable  to  the  English 
public,^  and  has  already  been  essentially  modified,  if  not  with- 
drawn. Upon  his  own  statement,  it  appeaw  to  have  been  his 
misfortune,  that  he  undertook  to  frame  a  code,  before  he  had 
reflected  whether  its  provisions  were  applicable  to  the  present  age; 
and  that  '^  in  treating  the  page  of  reform  as  an  album  on  which  he 
VOL.  IL— ^c.  X 
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might  freely  inscribe  his  own  notions  of  a  pure  system  of  landed 
property,^  he  forgot  ^^  amidst  the  defects  and  wrongs  of  our 
actual  institutions^^  their  value  and  their  excellencies,  and  the 
ameliorations  of  which  they  are  susceptible.  If  he  disdained  to 
blot  "  the  pure  album  of  reform^  with  the  creature  man;  if  in 
the.  unclouded  l}|aze  of  the  ^^  pure  system,'"  the  dark  realities,  and 
darker  possibilities  of  every-day  life  are  lost  or  extinguished, — 
is  it  surprising  that  the  first  edition  of  his  code,  whatever  ignorant 
admiration  it  might  excite,  was  not  permanently  approved^ 

If  he  boldly  ventured  to  stake  the  character  or  his  work,  and 
his  own  reputation,  on  the  first  edition^  and  if  either  has  paid 
forfeit,  the  blame  can  rest  solely  on  his  own  rashness.  If,  on  the 
other  hand,  the  first  edition  had  not  been  most  ably  criticized  by 
Mr.  Sugden,  it  is  matter  of  doubt  if  the  second  would  ever  have 
appeared;  and  then  some  few  individuals  might  even  yet  imagine, 
on  the  faith  of  Mr.  Humphreys^s  positive  assertions,  ^^that  the 
present  system  of  real  pyopert^r  laws,** — that  system  over  which 
parliament,  in  the  wisdom  and  spirit  bf  legitimate  improvement,  ha^ 
placed  a  commission  to  enquire  ^^  whether  any,  and  what  improve- 
ments may  be  made  therein,  and  how  the  same  may  be  best  carried 
into  effect,"' — is  incapable  of  correction ;  and  have  persuaded  them- 
selves into  the  belief  that  all  that  was  wanting  to  render  our 
jurisprudence  perfect,  the  only  remedy  to  preserve  the  social 
fabric  of  the  nation's  weal,  was  to  hurry  into  an  opprobrious  de- 
suetude those  laws,  and  those  institutions,  and  that  system  under 
which,  with  the  modifications  and  alterations  necessary  for  every 
succeeding  sera,  this  country,  amidst  all  the  vicissitude^  of  a 
nation's  mutability,  has  so  long  maintained,  and  is  destined  long  to 
preserve,  her  internal  welfare,  and  her  external  stability. 

But  it  seems  that  I  have  attributed  to  the  code  ^^  the  imadnary 
quality  of  attaching  imalterably  upon  all  future  generations,  and 
1  am  "  briefly''  informed,  **  that  one  of  the  wisest  of  Mr.  Ben- 
tham's  numerous  original  suggestions,  is  that  for  the  constant 
revision  of  laws."  The  ariginalify  of  some  of  Mr.  Bentham's 
suggestions  is  indisputably  his  own,,  but  the  originality  of  this 
I  can  trace  in  Bacon,  in  Hale,  in  Montesouieu,  in  Filangieri,  in 
Cicero,  and  in  Papinian ;  and  its  wisdom  has  been  announced  to 
the  world,  not  by  philosophy,  but  by  the  uniform  experience  of 
universal  man. 

Yet,  if  Mr.  Humphreys's  code  is  the  "pure  system,^  which  he 
represents  it  to  be,  there  can  be  no  reason  why  it  should  not 
attach  unalterably  upon  all  future  generations.  "  The  rights  of 
enjoyment,  transmission,  and  liability  to  creditors,"  constitute  the 
basis  of  every  system,  in  every  age ;  and  these  are  to  be  traced 
through  all  tne  "circumstances,"  "and  other  numerous. influential 
causes,'*  which  are  described  in  the  127th  page  of  the  Jurist*    It 
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is  the  positive  enactments  connected  with,  and  regulating  those 
rights,  which  have  varied  with  the  views  and  j&^igencies  of  each 
8Bra,  and  which,  if  there  be  faith  in  history,  wilf  4;ontinue  to  vary 
long  after  the  "  pure  code,"  of  which  Mr.  IlumJ)hreys  is  the"  sole 
inventor,"  shall  have  lost  its  merit  of  originabty,  apd  shall  have 
taken  its  place  amidst  the  kindred  volumes  which  "  oppress  our 
overloaded  book-shelves/* 

But  I  am  recommended  "  to  apply  the  principles  developed  in 
the  treatise  *De  la  Codification,' ''  of  Mr.  Bentham,  arranged  by 
M.  Dumont,  Paris,  1828.  Whether  zeal  or  presumption 
prompted  this  recommendation  I  shall  not  pretend  to  determine. 
Neither  superfluous  advice,  nor  assumed  humility  shall  deter  me 
from  plainly  stating  the  consequences  and  tendencies  of  his  doctrine. 
What  I  am  I  referred  to  a  treatise  which  gravely  announces  as  a 
fundamental  axiom,  that  "  la  composition  d'un  Code  Universel  a 
deux  classes  d' antagonistes,  lea  imposteure  et  lea  dupea^  and 
enumerates  amongst  the  "  conditions  necessaires  pour  proceder 
a  la  codification,  that  a  nation's  laws  shall  be  tne  work  of  a 
single  individual,  and  that  individual  a  foreigner.  I  smile  at 
these  absurdities,  and  know  not  which  most  to  admire,  the  polite- 
ness or  the  judgment  evinced  by  the  recommendation. 

If  Mr.  Humphreys  will  read  the  "  Introduction^  prefixed  to 
this  *'  Treatise,'^  comprising  an  account  of  the  author'^s  futile 
attempts  to  force  codes  upon  unwilling  nations, — a  proof  at  once 
of  the  folly  and  vanity  of  the  attempter, — he  may  derive  a  salutary 
and  not  unimportant  lesson  ;  he  may  learn,  that  the  legal  prophet^ 
without  honour  in  his  own  country,  is  destitute  of  it  in  others ; 
and  that  the  grave  and  governing  wisdom  wliich  dictated  the 
rejection  of  Mr.  Bentham'^s  proposal  to  form  a  code  for  Britain^s 
adoption,  asserted  her  ascendancy  among  nations  of  every  descrip- 
tion, from  the  republican  states  of  America,  to  Spain,  writhing 
under  despotism ;  and  from  Riissia  and  Gi'cece,  to  the  territory 
under  the  sway  of  Bolivar.  Yet,  in  another  place,  I  have  been 
happy  to  acknowledge  Mr.  Bentham'^s  real  merits.  These 
strictures,  as  far  as  they  refer  to  Mr.  Bentham,  have  been  forced 
from  me ;  I  commenced  them  with  reluctance,  I  conclude  them 
with  impatience. 

The  "  Reply  **"  next  attempts  to  controvert,  or  to  evade,  the  facts 
adduced  in  the  "  Letter,"  tending  to  prove  that  the  Code  of 
France  is  not  ^^  a  pure  and  harmonious  system.*"  ^^  I  indulge,'^ 
remarks  Mr.  H.,  *^  in  a  declamation  agamst  the  horrors  of  the 
French  Revolution,  and  in  a  laboured  effort  to  ascribe  to  the 
ambition  of  Napoleon  the  chief  formation  of  a  code  which  was 
more  than  half  completed  before  his  name  was  heard  of  ;'^  and  in 
support  of  this,  reference  is  made  (without  any  exact  citation),  to 
'*  le  projet  du  Code  Civil,  1793."    But  the  greatest  reproach 
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made  by  Napoleon  to  the  Directory,  which  he  suppressed  in  1799, 
was,  ^^  that  they  had  not  even  formed  a  good  code.^'  And  the 
"  projet^  quoted  by  Mr.  Humphreys  might  be  in  existence,  without 
having  given  rise  to  any  code.  The  projet  to  which  I  am 
referred,  the  production  of  Camba^eres,  a  hiwyer  from  the 
pays  du  droit  ecrit^  was  presented  to  the  Convention  in  August 
and  October,  1793,  and  was  even  modified  in  December  of  that 
year.  Two  years  subseauently,  another  projet^  compiled  from 
the  acts  of  revolutionary  legislation,  was  laid  before  the  Council 
of  Five  Hundred  by  the  same  individual.  The  third  projet 
of  1800,  founded  ujpon  the  two  preceding,  formed  the  basis  of  the 
Code  Napoleon.  The  projet  existed  before  Napoleon,  but  the 
code  itself  was  the  expression  of  the  arbitrary  will  of  the  ^^  child 
of  the  Revolution.'*^  Has  this  gentleman  yet  to  learn,  that  a 
projet^  even  "  outlines  of  a  code,^  may  be  in  print  in  two  editions 
without  having  been  adopted  by  any  nation  ? 

The  "  Reply*"  proceeds  to  state,  that  I  close  with  a  "  concession "" 
(I  quote  his  own  expression),  which  seems  to  render  all  my  pre- 
ceding efforts  nugatory.  ^^  It  is  for  that  part  of  the  code  alone 
which  regulates  the  relations  of  Frenchmen  in  their  private 
dealings,  that  they  have  reason  to  be  grateful."'  This  ^^  conces- 
sion,'" which  is  made  principally  to  the  general  theory  of 
contracts,  was  a  not  undeserved  tribute  to  that  part  of  the  French 
code  with  which  political  purposes  did  not  require  an  ambitious 
despot  to  interfere;  to  that  part  of  the  national  system  of  juris- 
prudence, which  had  survived  the  lapse  of  time  and  the  changes 
of  the  Revolution.  To  every  other  enquirer  into  the-  history  of 
this  code,  it  is  but  too  apparent  that  Napoleon  had  rather  a  poli- 
tical than  a  fair  legislative  purpose  in  view  in  the  formation  of 
the  work  which  was  to  bear  his  name,  and,  along  with  the  army, 
to  be  the  means  of  maintaining  him  on  his  usurped  throne.  And 
the  negligence  characterizing  every  part  which  had  not  .a  political 
tendency,  evinces  and  corroborates  the  correctness  of  this  state- 
ment The  Code  de  Commerce  is  not  equal  even  to  the  Ordon- 
nances,  of  which  it  is  a  syllabus ;  and  the  casual  errors  existing  in 
the  on^,  although  pointed  out  by  Valin,  have  been  servuely 
copied  into  the  other. 

But  the  French  code  i&^happily  for  the  nation — not  the  sole 
engine  for  the  administni^tion  of  justice ;  the  Establissements,  the 
Emts,  .the  Ordonnances — ^not  of  Napoleon,  but  of  L'Hopital  and 
D'Agnedseau — the  conferences,  the  circular  orders  of  the  chancel- 
lors, the  arv^ts,  the  foundation  of  the  iurisprudence,  the  ^*  maxims,'' 
the  ^^  style,"  and  even  the  Pratique  des  Procureurs,  are  all  referred 
to,  for  the  purpose  of 'explaining  or  amplifying  the  code.  And 
if  the  statement  of  those  who  are  pre-eminently  competent  to 
judge   is  to  be  relied  on,   all  this  is   not  suffacient  to  coun- 


18:^.]  on  Mr.  HumphreyB'a  Reply.  313 

teract  the  usurpation  of  the  code.  In  referrihg  to  the  attempts 
of  c^idification  in  America,  the  ^*  Themis,^^  pubushed  during  the 
present  year,  remarks  (see  vol.  ix.  p.  229) : — 

<'  Ce  qui  fait  h^siter  les  Am^ricans^  c'est  I'expMence  des  autres 
nations^  qui  se  sont  donn6  des  codes  dans  la  vue  de  simplifier  leur 
legislation ;  la  destinte  de  tous  ces  codes  ayant  ktk  de  se  trouver  bientot 
ensevells  sous  la  masse  toujours  croissante  des  interpretations.'' 

I  now  touch,  and  with  some  unwillingness,  upon  the  subject 
of  the  Dutch  code.  That  the  inhabitants  of  tne  Netherlands 
had  turned  their  attention  to  the  preparation  of  a  code,  to  facili- 
tate the  removal  of  the  objectionable  and  unsuitable  laws  forced 
upon  them  through  the  medium  of  the  Code  Napoleon,  and  to 
ensure  the  return  to  their  own  national  system  and  jurisprudence, 
has  been  already  stated,  and  admits  not  of  a  doubt.  How  far  these 
two  codes  are,  ^*  in  their  outlines  and  general  principles,  essentially 
alike,^  as  asserted  b^  Mr.  Hiunphrey8,(6)  may  be  gathered  from 
the  following  quotation  from  the  ^'  M^moire  ezplicatif  des  Prin- 
cipes  que  ont  servi  de  base  dans  la  confection  du  projet  de  Code 
Civil,^  which  was  laid  before  the  States  General,  by  command 
of  the  King,  in  1820. 

*'  L'lnter^  public,  la  sur^t^  des  propri^t^s^  et  la  garantie  des  prSteurs 
et  des  crlanders  eurent  bientot  determines  les  r^dacteurs  k  retablir  la 
distinction  des  lois  Romaines^  entre  le  droit  dans  la  chose,  et  le  droit 
oontre-les  personnes  (the  Roman  distinction  between  dominium  and 
obligaiio).  Nos  moeurs^  nos  habitudes  anciennes>  et  le  vceu  de  toutes  les 
provinces  du  royaume^  redamoient  a  choiz  et  applaudissent  a  cette 
distinction  en  I'adoptant ;  la  possibilite  de  suivre  le  plan  du  Code  Fran- 
9ois  cessoit  necessairement,  puiaque  les  jurisconsultes  savent  que  la 
nouvelle  division  de  ce  code  est  basee  umquement  sur  le  rejet  de  cette 
distinction  !"(c) 

Various  portions  of  this  code  have  from  time  to  time  been 
submitted  to  the  consideration  of  the  States  General,  and  printed 
tor  public  inspection  in  the  Journal  Officiel^  and  Mr.  Humphreys 
announced  to  the  British  public,  as  one  of  his  principal  argu- 
ments in  favour  of  his  own  proposed  code,  that  tne  new  code  of 
die  Netherlands  "  worked  well.  Relying  on  the  "  asstnrance  ^ 
of  M.  Van  Maanen,  and  assiuning  the  statement,  announced  with 
so  much  parade,  that  the  code  was  in  operation,  ^^  and  worked 
well,^  to  be  substantially  correct,  I  contented  myself  with  pving 
the  foundation  and  motives  which  led  to  the  formation  ot  this 
code,  and  showing  that  if  it  did  ^^  work  well,^  it  was  from  a  very 
opposite  cause  to  that  stated  by  Mr.  Humphreys ;  that  it  owed 
the  good  qualities  with  which  it  had  been  invested,  not  to  vague 
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indefinite  refonn,  and  the  annihilation  of  all  previously  existing 
laws,  but  to  the  return  to  the  appropriate,  oecause  peculiarly 
national,  system  of  a  particular  people. 

Here  I  might  apologize  for  having  suffered  myself  to  be  misled 
by  any  statement  made  by  Mr.  Humphreys ;  but  this  I  disdain, 
satisfied  as  I  am  that  the  error  on  his  part  was  accidental,  if 
not  excusable ;  yet  Mr.  Humphreys  has  ventured  tt>  take  advan- 
tage of  my  having  given  credence  to  his  statement,  and  quotes 
my  recognition  of  his  assertion^  (d)  "  that  the  code  was  in  opera- 
tion,'' against  Mr.  Cooper,  who  first  pointed  out  the  error  in  a 
manner  equally  convincing  and  courteous,  adducing  it  simply  as 
a  proof  in  corroboration  of  his  assertion  that  Mr.  Humphreys  was 
not  conversant  with  foreign  codes.  The  code  Mr.  Humphreys 
refers  to  is  not,  and  has  never  yet  been,  in  operation,  and  tne 

Soliteness  of  the  Ambassador  of  the  Netherlands  to  this  country 
as  put  the  question  at  rest. 

While  I  have  to  regret  that  I  should  have  been  inadvertently 
led  into  a  mis-statement,  by  whatever  cause,  from  whatever 
Kource,  I  feel  indebted  to  Mr.  Cooper  for  having  set  me  right ; 
nor  can  I  account  for  the  grossness  of  the  attack  made  so 
unjustifiably  upon  him.  Mr.  Cooper  requires  no  praise  of  mine 
for  having  ably  advocated  the  true  mode  of  real  practical  improve-, 
ment,  or  for  his  perspicuous  exposition  of  the  nature,  the  attri- 
butes, and  the  philosophy  of  sound  jurisprudence ;  yet  I  cannot 
conceal  from  myself  that  the  pages  of  his  works  are  stained  by 
being  made  the  record  of  individual  feelings,  and  the  vehicle  of 
apparently  personal  animosity,  which,  as  a  man,  I  condemn,  and^ 
as  a  patriot,  I  regret. 

It  thus  appears,  on  Mr.  Humphreys's  own  showing,  that  a  code 
may  be  perused,  and  a  country  traversed ;  that  the  code  **  may 
establish  equal  partibility,"  even  that  the  country  ^*  ma^  be  cul- 
tivated like  a  garden,"  **  with  a  peasantry  thoroughly  at  its  ease;'* 
widiout  either  equal  partibility,  or  a  *^  new  code,  cultivating 
the  garden,  or  giving  case  to  the  peasantry;  and  the  example 
adduced  in  favour  of  a  **  new  code,"  the  work  of  speculation, 
not  of  practical  experience  for  this  country,  is  thus  turned  with 
ten*fold  force  against  the  proposal ;  a  proposal  to  which  a  free  na- 
tion will  never  listen. 

With  regard  to  the  other  errors  of  Mr.  Humphreys's  perform- 
ances, I  shall  trouble  myself  no  further.  He  is  equally  at  liberty 
to  assert  in  the  "  Jurist "  in  1828,  that  he  (e)  **  never  saw  the 
Belgic  code,"  and  to  quote  its  provisions  in  his  letter  to  Mr.  Sug- 
den  (/)  in  1827,  to  inform  the  people  of  the  Netherlands  that 


(H)  Jufisl,  p.  134.  (e)  Jurist,  p.  133. 

(/)  LeUcr  to.  Mr.  Sugdcn,  p.  5S. 
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their  code  is  ^<  a  masterpiece  of  correct  arrangement  C"  of  which 
they  are  so  lamentably  ignorant  that  they  are  at  present  altering 
it ;  and  even  that  *^  he  has  redeemed  his  pledge  of  snowing  that  the 
present  system  of  the  laws  in  question  (real  property)  is  mcapable 
of  correction.*" 

It  will,  indeed,  be  difficult  to  make  this  nation  believe,  that  the 
laws  and  institutions^ the  steps  by  which  civilization  has 
hitherto  advanced— have  suddenly,  not  in  particular  instances, 
but  as  a  whole,  lost  their  former  active  and  beneficial  power ; 
that  the  principles  and  doctrines  which  characterize  and  ennoble 
all  the  vicissitudes  of  her  history  ought  to  be  stigmatized  as  the 
observances  of  barbarism,  or  swept  into  neglect  by  the  caprices  of 
enthusiasm.  I  doubted,  and  the  nation  still  doubts,  the  correct* 
ness  of  the  p'eiitio  principii  contained  in  the  work,  and  reiterated 
in  the  "  Reply ,^ — "  the  present  system  of  the  laws  in  Question 
is  incapable  of  correction.^  The  nation  hesitates  to  oelieve, 
that  its  laws  are  of  a  nature  unparalleled  in  history,  abortive  in 
their  origin,  absurd  in  their  operation^  **  incapable  of  correction,^ 
and  that  no  remedy  exists,  save  annihilation.  But  the  rage  for 
codification  will  pass  away  like  one  of  the  many  bubbles  of  a 
fanciful  speculation.  The  science  of  politics  has  had  its  ^^  riffht 
divine  of  icings  ;^  even  the  doctrine  of  the  divinity  of  tithes  has 
had  its  ingenious,  if  not  acute  defenders ;  and  it  remained  for 
legislation  to  have  its  "  pure  systems'"*  and  its  "  perfect 
codes.'" 

Admitting  in  the  broadest  manner  the  propriety,  nay,  the 
absolute  necessity  for  gradual  change,  I  attempted  to  point  out, 
that  sound  and  judicious  improvement  was  not  to  be  cnected  by 
a  code,  the  production  of  a  single  individual,  but  by  the  zealous 
co-operation  of  many  individuals,  by  solid  research,  and  sedulous 
enquiry ;  by  the  classification  of  statutes,  by  the  reduction  to 
primary  principles  of  each  case  and  branch  of  jurisprudence  in 
private  treatises ;  and,  above  all,  by  the  careful  preservation  of 
the  common  law,  leaving  its  current  to  mingle  and  to  flow  with 
the  nation'^s  stream. — "  Nos  moeurs  corrigent  nos  lois.*" 

The  discussion  of  the  particular  specific  changes  in  detail 
proposed  by  Mr.  Humphreys,  I  distinctly  waived,  from  a 
sense  of  the  deference  due  to  tne  English  bar  and  to  Mr.  Sugden. 
It  was  the  general  theory  of  entire  and  absolute  change,  and  the 
introduction  of  the  *'  pure  system,^  founded  on  the  abstract 
principle  of  unknown  right  (the  idea  borrowed  from  Des  Cartes), 
which  formed  the  subject  of  my  remarks.  The  "  pure  system"' 
contended  for,  did  not,  in  my  humble  apprehension,  appear 
to  answer  the  purpose  I  had  in  view,  namely,  to  promote  gradual 
but  sure  improvement.  It  was  the  attempt  to  hold  out  the 
name,  without  the  reality^  to  wrest  the  laws  from  the  hands  of 
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the  nation  at  large,  and  to  wield  them  for  personal  aggrandise- 
ment, or  the  degrading  purposes  of  party,  which  called  forth  those 
obscrrations  to  which  Mr.  Humpnreys  has  thought  proper  to 
reply.  I  wished  to  see  the  <^  noble  science,^  (A)  *^  the  pride  of 
human  intellect,^ 


free 


At  much  (ram  mdbt  m  kings,  fiom  you  at  me.*' 

As  uses  mitigated  the  strict  rules  of  tenures,  and  trusts  in  theur 
turn  uses,  so  the  rules  which  are  found  to  be  unsuited  to  the 
purpose  for  which  they  were  first  observed,  will  be  accommodated 
to  the  exigencies  of  an  advancing  people.  The  combinations  of 
society,  its  interests,  and  its  concerns,  must  give  rise  to  changes 
which  cannot  be  determined  a  priori ;  and  I  have  ventured  to 
point  out  that  mode  of  lerislation  as  the  best,  which,  sprinmig 
m>m  no  speculative  isolated  individual,  is  wrought  by  the  spint  of 
the  age,  and  receives  its  potential  validity  from  the  nation'^s 
acauiescence  in  its  practical  aptitude. 

Law  would,  indeed,  be  a  singular  science,  were  it  compre- 
hended by,  or  did  it  depend  on,  a  code.  This  idea  is  not,  how- 
ever,  new,  nor  is  Mr.  Bentham  the  legitimate  propounder  of  any 
thing  save  the  term  ^*  Codification.**^  Even  James  the  First  of 
England  had  arrived  at  the  same  conclusion  with  respect  to  the 
efficacy  of  codes ;  and  **  in  his  childish  exultation  over  his 
carcanet  of  colonial  rubies,  *  onyx  cum  prokj'*  entertained  a 
design  of  consummating  the  earthly  felicity  of  the  countries 
whence  they  came,  by  a  complete  codification  of  his  own  wise 
makinff.^ 

If  tne  laws  are  to  be  maintained  in  correspondence  with  the 
nation^s  advancement  in  science,  in  commerce,  and  in  art,  th^ 
will  continue  to  be  changed  as  they  have  hitherto  beeh  changea, 
not  by  legislators,  butbjr  the  nation's  authority,  unshackled 
by  a  code.  '*  Like  the  wmds  that  come  we  know  not  whence, 
and  blow  whithersoever  they  list,  the  forms  of  society  are  derived 
from  an  obscure  and  distant  origin ;  they  arise,  long  before  the 
date  of  philosophy,  from  the  interests,  not  from  the  speculations 
of  men.  In  like  manner  the  laws,  the  ofispring  of  society,  owe 
their  origin  and  influence,  not  to  speculation,  but  to  instmctive 
expediency  and  general  recognition,  and  the  influence  which  die 
nation  exercises,  howevet  tacitly,  in  the  creation,  adoption,  and 
change  of  laws,  whether  political  or  civil,  ii  their  highest  and 
most  valuable  prerogative.  It  is  this  which  endows  the  law  with 
its  legitimate  validity,  and  evinces  the  sanction  of  its  authori^ ; 
impresses  the  people  with  the  conviction  that  it  is  something  more 

(h)  Burka. 
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than  the  mere  vxhitnaj  fiat  of  the  l^slator,  and  sives  them  to 
feel  its  propriety  and  its  necessity.  It  is  this  whioi  makes  the 
peasant  content  with  his  hut,  while  it  secures  to  the  noble  his 
domain,  and  to  the  monarch  his  throne. 

Is  it  ignorance  or  recklessness  which  would  seek  to  destroy, 
through  tne  usurpation  of  a  code,  this  influence,  which  binds  m 
powemil  and  mutual  relation  the  people  to  their  laws ;  an  influence 
which  is  not  the  less  beneficial  in  its  results,  because  it  operates 
almost  imjoerceptibly;  and  not  the  less  binding  because  it  is 
involuntarily  acquiesced  in  ? 

But  the  question  of  codification  appears  now  to  be  set  at  rest, 
if  I  am  to  hold  the  statement  before  me  as  being  of  any  authority. 
**  Whether  the  result  be  termed  a  code,  or  he  an  act^  or  a  eeriee  ef 
acte^  to  amend  and  consolidate  the  laws  ill  question,  is  a  mere 
question  of  words."*^  (t)  Where  now  are  the  arguments  made  use 
of  in  the  discussion  of  the  ^^  alternative  of  partial  correction  or  a 
new  codeP^O) — aiguments,  only  two  years  since,  of  sufficient 
weight  to  cause  ^*  the  new  code  to  preponderate  all  **  judicious 
curtulment  and  occasional  attention.  Where  are  the  ^^  other 
peculiar  improvements  which  cannot  be  effected  by  a  reference  tp 
the  present  system,"  {k)  but  which  will  assume  the  shape  of  new  and 
fiaei  laws,  and  require  the  entire  system  to  be  recast?  Have 
these  peculiarities  ceased  to  influence.^'  Have  they  vanished, 
upon  a  closer  inspection,  with  the  aid  of  Mr.  Sugden  and  Mr. 
Cooper  ?  Yet  so  important  and  so  radical,  indeed,  *^  are  (were) 
the  improvements,  and  of  a  character  so  various,  from  the 
existing  laws,  that  what  little  might  be  preserved  of  the  latter 
would  operate  as  a  foil.'"  (f)  Let  the  public  place  these  paragraphs 
in  apposition,  and  pronounce  upon  the  "  question."  Mr.  SugdeH 
and  Mr.  Cooper  advocated  the  one,  need  I  say  haw  ably — ^when 
they  have  converted  even  Mr.  Humphreys  ?  Their  works  have, 
indeed,  not  been  written  in  vain,  when  their  arguments  have 
drawn  the  above  explicit  avowal  from  one  who,  in  1826,  announced 
to  the  public  his  view  of  the  subject  in  question  in  the  following 
sentence : — "  The  preceding  observations  will,  I  trust,  justify 
me  in  preferring  an  entire  code  of  real  property  to  any  attempts  at 
partial  correction."  (m) 

Mr.  Humphreys  has  been  pleased  to  term  the  letter  before  me, 
"  A  Reply  to  Dr.  Beddie  and  Mr.  Cooper,"  yet  it  is  impossible  to 
avoid  remarking,  that  the  most  important  arguments  which  have 
been  adduced  m  favour  of  gradual  alteration  and  progrejBsive 
change, — arguments  demonstrating  the  futility  of  codes, — are  left 


(0  Mr.  Humphreys^B  Rq>l7,  in  Jurist,  page  1S9. 

(  j)  Mr.  Humphrm  on  Real  Prrperty,  first  edition,  p.  170. 

(fr)  P««e  174.  (/)  Page  174.  (m)  Ibid,  p.  178. 
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in  this  '^  Rq>Iyy^^  unassailed  cither  by  reasoning  or  irony.  The 
distinction  as  to  the  origin  of  civil  and  political  laws,  a  distinction 
without  a  difference,  has  been  left  unexplained,  even  undefended, 
by  its  propounder.  The  leading  and  characteristic  principle  of 
the  discussion,  the  mutable  excellence  of  jurisprudence,  has  been 
either  dexterously  evaded  or  tacitly  acquiesced  in,  and  the  exam- 
ples of  foreicn  nations  urged  to  prove  either  die  propriety  or 
possibility  of  the  project,  or  to  shame  Britain  into  a  servile  and 
fruitless  imitation,  has  neither  stood  the  test  of  examination,  nor 
in  any  single  instance  proved  unconditionally  applicable  or  in 
point., 

Whatever  opinion  Mr.  Humphreys  may  entertain  as  to  the  pro- 
bable proceedings  of  the  ^^  parliamentary  commission  on  the  laws 
of  Real  property,^,  the  nation  is  satisfiea  that  the  improvement  of 
these  laws  is  entrusted  to  those,  who  will  neither  suffer  themselves 
to  be  deluded  with  the  ostentatious  affectation  of  abstract  principles, 
and  abortive  curtailment,  nor  the  country  at  large  to  be  amused 
and  disappointed  by  a  *^  new  code,^  even  should  it  be  proposed 
by  those  who  may  be  possessed  of  wisdom  and  consistency ;— that 
wisdom  which  deliberately  proposes  a  code  in  1826;  tnat  con- 
sistency which  withdraws  the  proposal  in  1827 ! 

In  me  discussion  of  this  question,  I  may  at  least  lay  daim  to 
the  negative  merit  of  disinterested  impartiauty  ;  from  the  wildest 
changes,  which  even  Mr.  Humphreys  mieht*  wish  for, — from  the 
most  apathetieal  indiflerence  on  the  part  of  the  legpsiature,— I  have 
nothing  to  hope ;  and  even  that  gentleman  will  himself  admit,  that 
from  him  I  have  nothing  to  fear. 

The  concluding  paragraphs  of  the  **  Reply  ^  now  only  remain  to 
be  noticed. 

Mr.  Humphreys^s  error  with  r^eard  to  the  Theodosian  code,  I 
was  disposed  to  pass  over;  partly  from  the  irksome  nature  of 
minute  animadversion,  and  partly  from  a  just  sense  of  the  zealous 
and  learned  labour  bestowed  by  that  gentleman  in  ^*  searching 
the  four  folios  of  his  ^  Codex  Theodosianus  ^  in  vain.*"  But  when 
these  intentions  are  construed  into  an  inaccuracy,  I  shall  m  longer 
disclaim  ah  **  eagerness  to  expose  error,"  and  to  refer  Mr.  Hum- 
phreys to'  Hugo^s  history  of  tne  Roman  law,  for  the  information 
that  the  The^osian  code  is  a  compilation  of  the  Constitutions  of 
the  Roman  emperors,  from  Constantine  to  Theodosius.  These 
Constitutions  have  reference  to  an  immense  variety  of  matters ; 
ore  consequendy  divided  into  different  tides ;  and  the  Novelke^ 
or  new  Constitutions,  are  nothing  more  than  the  declarations  of 
despotic  emperors  as  to  what  they  chose  to  enforce  as  law ;  sup- 
planting and  suppressing  the  free  and  equitid)le  princijde^  which 
pervadft  the  jurisprudence  of  republican  Komc. 
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In  point  of  historical  fact,  Mr.  Sugden  is  nearly  substantially 
correct ;  and  the  '^^  mistake'^  lies  with  the  writer,  who  cannot  dis* 
tinguish  between  a  collection  of  statutes  arranged  iii  order,  and 
the  reduction  to  writing  of  those  laws  which  are  ^*  la  plus  importante 
de  toutes,  qui  ne  se  grave,  ni  sur  le  roarbre,  ni  sur  Fairam,  mais 
dans  les  cceurs  de  citoyens ;  qui  fait  la  veritable  constitution  de 
Tctat ;  qui  prend  tous  les  jours  de  nouvelles  forces ;  qui,  lorsque 
les  autres  loix  vieilUssent  ou  T^teignent,  les  ranime  ou  les  supjuee, 
conserve  un  peuple  dans  T^sprit  &  son  institutions,  et  substitue 
insensiblement  la  force  de  Fhabiitide  d  ceUe  de  PautoiiU.  Je  parle 
des  mceurs,  des  coutumes.*" 

I  have  no  difficulty  in  pardoning  the  sneer  with  regard  to  my 
acquiuntance  with  the  English  classics  ;  coming  as  it'  does  so  veiy 
appropriately  from  such  a  quarter,  (n)  Although  lanj^uage  may  be 
cnaracterixed  as  beiiig  technical,  without  implymg  censure, 
phraseology  is  not  divested  of  its  technicalities  by  bein^  borrowed 
even  from  a  Burke.  But  having  disavowed  all  claim  to  onginality  in 
the  use  of  the  language,  I  willingly  allow  Mr.  Humphreys  to 
shelter  himself  under  the  protection  of  so>  great  a  name.  - 

In  page  131,  I  am  represented  as  inflating  Mr.  Humphreys^s 
**  brief  allusion^  (a  train  of  thought  oriflrinating  with  Mr.  Sug- 
den) to  the  Louisianian  code,  into  a  ^'  formal  recommendation^ 
for  its  adoption  in  Great  Britmn.  That  the  code  of  Louisiana, 
penal  or  civil,  should  be  recommended  to  Britiun^s  adoption,  I 
deemed,  and  still  deem,  too  wildly  absurd  to  be  haiarded  by' any 
rational  individual ;  but  the  recommendation  of  the  example  a£ 
the  demi-barbarous  and  pett]^  province,  in  the  formation  of  a  code, 
to  the  dviliied  and  commercial  kingdom,  is  "formally  made,^  in 
no  *^  brief  alluflion,^  but  in  all  the  pompous  phraseology  of  an 
affectedly  empassioned  diction.  I  fina  upon  the  eleventh  page  of 
Mr.  Humphreys^s  letter  to  Mr.  Sugden,  the  foUcwing  quotation ; 
**  Looking  to  our  trans-atlantic  brethren,  the  ship  is  scarcely 
moored  in  the  river,  which  has  imported  a  code  of  laws  enacted  by 
the  state  of  Louisiana.'*' 

Before  I  dismiss  this  ungrateful  subject,  one  paragraph  remains 
to  be  adverted  to.  Why  the  University  from  which  I  hold 
honours  shoidd  be  the  subject  of  an  unmeaning  tirade  I  am  ai 
a  loss  to  know.    When  Mr.  Humphreys  has  become  a  member 


(•)  ^  Had  Dr.  Reddle*!  reading  in  Engliah  daariea  been  aa  extendre  aa  hia  aeqoaiiit- 
anee  with  the  namea  of  foreign  juriata,  it  would  have  protected  him  from  the  obierVB. 
tkm  that  die  ezpreamm  ^  the  entire  naiaance  moat  be  abated,*  ia  from  my  own  tedu 
nicalpfaiaaeolpgj ;  it  ia  not  mine,  bat  Mr.  Burke*s.*'— .Fnriat,  page  131.  Mr.  Batler,  in 
hia  **  Reminiaoeiioea,**  VoL  II.  page  106,  notieeR  the  low  and  atrange  cxpreniona  wMch 
Mr.'  Burfce  introdoced  into  aome  of  hia  later  compoationa,  «^  whioi  aomctimea  aterfi^. 
but  tut  gmenSlf  patioied  hy  the  daaaieal  reader." 
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'of  any  University,  although  late  the  period,  he  may  perhaps 
leant  to  appreciate  the  talents  and  learning  of  those  wnom  it  is 
vain  for  him  to  attempt  to  ridicule — of  those  who  are  above  his 
praise,  and  beyond  his  censure. 

And  now,  Sir,  I  shall  express  the  desire  and  the  hope,  that 
beforf  Mr.  Humphreys  again  ventures  into  controversial  discus- 
bion,  Ite  may  have  learnt,  that  the  ridiculous  ribaldry  with  which 
he  concludes  his  **  Reply  ^  is  equally  impotent  and  contemptible ; 
alike  unsuited  to  the  importance  and  dignity  of  the  subject  on 
^hich  he  has  presumed  to  write,  and  of  the  profession  to  which 
le  has  the  honour  to  belong. 

I  am,  &c.  &c. 

John  Reddie. 

Edmbiixi^,  September  12,  1828. 


STATUTES  PASSED  IN  THE  LAST  SESSION 
OF  PARLIAMENT. 

Cap.  1.  An  Act  for  applying  a  sum  of  money  for  the  service 
of  the  year  1828. 

Cap.  2.  An  Act  for  raising  a  sum  of  12,000,000/.  by  Exchequer 
Bills  for  the  vear  1828. 

Cap.  3.  An  Act  ^or  the  regulating  his  Majesty^s  marine  forces 
while  on  shore. 

Cap.  4.  An  Act  for  punishing  mutiny  and  desertion,  and  for 
the  better  payment  of  the  army  and  their  quarters. 

Cap.  5.  An  Act  for  cdntinuing  to  his  Majesty  for  one  year 
certain  duties  on  perjsonal  estates,  oilices,  and  pensions  in  England 
for  the  service  of  the  year  1828. 

Cap.  6.  An  Act  to  indemnify  such  persons  in  the  United 
Kingdom  as  have  omitted  to  quali^  themselves  for  office  and 
employments,  and  fot  extending  the  time  limited  for  those  purposes 
respectively  until  the  25th  day  of  March,  1829. 

Cap.  7*  An  Act  to  continue  for  one  year,  and  from  thence  to 
the  end  of  the  then  next  session  of  parliament,  so  much  of  certain 
acts  of  the  parliament  of  Ireland  as  relate  to  the  lighting,  cleans- 
ing, and  watching  of  cities  and  towns,  for  the  lighting,  deansing 
and  watching  of  which  no  particular  provision  is  made  by  any  act 
of  parliament. 

Cap.  8.    An  Act  for  fixing  until  the  25th  day  of  March,  18S9, 


1829.]  Last  Session  of  Parliameni.  321 

tbe  rates  of  subsistence  to  be  pidd  to  innkeepers  and  others  on 
quartering  soldiers. 

Cap.  9.  An  Act  to  enable  the  justices  of  the  peace  for  West- 
minster to  hold  their  sessions  of  tlie  peace  during  term,  and  the 
sitting  of  the  Court  of  King''s  Bench. 

Cap.  10.  An  Act  for  applying  certain  sums  of  money  to  the 
service  of  the  year  1828. 

Cap.  11.  An  Act  to  exempt  vessels  propelled  by  steam  from 
the  penalties  to  which  vessels  are  liable  under  various  acts  for 
having  fire  on  board  in  the  ports,  harbours,  rivers,  canals,  and 
lakes  of  Ireland. 

Cap.  12.  An  Act  to  indemnify  witnesses  who  may  give  evi- 
dence before  the  lords  spiritual  and  temporal  on  a  bill  to  exclude 
the  borough  of  Penryn  from  sending  members  to  serve  in  parlia- 
ment. 

Cap.  13.  An  Ace  for  further  regulating  the  payment  of  the 
duties  under  the  management  of  the  commissioners  of  stamps  on 
insurances  from  loss  or  damase  by  fire. 

Cap.  14.  An  Act  for'rcnaering  a  written  memorandum  neces- 
sary to  the  validity  of  certain  promises  and  engagements. 

SecL  1.  No  promise  by  words  only  shall  be  sufficient  to  take  a  case 
out  of  the  Statutes  of  Limitations;  21  J.  1.  c.  l6.,  and  10  C.  1.  sess.  2. 
c.  6,  (Irish.)  In  joint  contracts  judgment  may  be  given  as  against  a 
defendant  who  has  given  a  new  promise,  and  against  the  plaintiff*  as 
against  other  defendants  who  had  not. 

Sed.  2.  No  plea  in  abatement  that  another  person  should  have  been 
joined  in  the  action,  if  such  person  is  not  liable  under  this  act 

SecL  3,  Indorsement  on  note,  &c.  by  yayee,  not  sufficient  to  take 
the  case  out  of  the  statutes. 

Sect.  4.    The  acts  to  apply  to  set-off. 

SecL  5.  A  promise  to  pay  a  debt  contracted  during  infancy  must  be 
in  writing. 

SecL  6.    So  as  to  recommendations  or  character. 

SecL  7.  Statutes  of  Frauds,  29  C.  2.  c  3.,  and  7  W.  3.  c.  12.  (Irish) 
extended  to  contracts  for  goods  above  10/.  vdue. 

Sect.  8.     Such  memoranda  exempt  from  stamps. 

Sed.  9.     Not  to  extend  to  Scotland. 

Sed.  10.    Commencement  of  the  act,  Jan.  1,  1829. 

Cap.  16.  An  Act  to  prevent  a  failure  of  justice  by  reason  of 
variance  between  records  and  writings  produced  in  evidence  in 
support  thereof. 

In  cases  where  a  variance  shall  appear  between  written  or  printed 
evidence  and  the  record,  the  court  may  order  the  record  to  be  amendedj 
on  payment  of  costs. 

Cap.  16.     An  Act  to  repeal  so  much  of  several  arts  as  empower 
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the  coromisRioners  for  the  reduction  of  the  nationa)  (Abbt  to  grant 
life  annuities. 

Cap.  17«  An  Act  for  repealing  ao  much  of  several  acts  as 
imposes  the  necessity  of  receiving  the  sacrament  of  the  L(>rd\s 
Su  per  as  a  qualification  for  certam  offices  and  employments. 

Sect.  1.  Statutes  13  C.  2.  st.  2.  c  I. ;  25  C.  2.  c.  2. ;  iG  G. ^.  c.  ."^O. 
partly  repealed. 

Sect.  2.     Declaration  to  be  taken  in  Heu  of  the  sacramental  test. 

*'  I,  A.  B.,  do  solemnly  and  sincerely,  in  thepresence  of  God,  profess, 
testify,  and  declare,  upon  the  true  faith  of  afSRdstian,  that  I  will  never 
exercise  any  power,  authority,  or  influcnoe  wnicb  I  may  possess  by  virtue 

of  the  office  of '• ,  to  injure  or  weaken  the  Protestant  church  as 

it  is  by  la'w  established  in  England,  or  to  disturb  the  said  church,  or  the 
bishops  and  clersy  of  the  said  church,  in  the  possession  of  any  rights  or 
privileges  to  which  such  church  or  the  said  bishops  or  cler;^  are  or  may 
be  by  law  entitled." 

Sect,  3,    The  declatation  to  be  subscribed  before  magistmtes. 

Sect.  4.  In  cose  of  neglect  to  make  the  declaration,  election  to  office 
to  be  void. 

Sect.  5.  Persons  admitted  to  any  office,  &c.  which  heretofore  required 
the  taking  of  the  sacrament,  shdl  make  the  declaration  within  six 
months,  or  the  appointment  to  be  void. 

Sect.  6.  Declaratioa  to  be  made  in  the  Court  of  Chanoeiy,  King's 
Bench,  or  at  the  Quarter  Sessions. 

Sect.  7"  Proviso  and  exceptions  as  to  military  and  navid^otnoacr  tod 
officers  of  the  revenue. 

Sect.  8.     Indemnity  to  existing  officers. 

Sect.  9*  Omissions  of  officer  to  take  the  declaration,  not  to  affect 
others  not  privy. 

Cap.  18.  An  Act  to  repeal  the  stamp  duties  on  cards  and  dice 
made  in  the  United  Kingdom,  ^nd  to  grant  other  duties  in  lien 
thereof;  and  to  amend  and  consolidate  the  Acts  relating  to  such 
cards  and  dice,  and  the  exportation  thereof. 

'Cap.  19.  .  An  Act  for  applying  a. sum  of  money  out  of  the  con- 
solidated fund  for  the  service  of  the  year  1828. 

Cap.  20. .  An  Act  for  prohibiting  duting  the  present  session  of 
parliament,  the  importation  of  foreign  wheat  into  the  Isle  of  Man; 
and  far  levying  a  duty  on  meal  or  flour  made  of  foreign  wheat 
imported  from  the  Isle  of  Man  into  the  United  Kingdom. 

Cap.  21.  An  Act  to  regulate  tJie  carriage  of  passengers  in 
merchant  vessels  from  the  United  Kingdom  to  the  continent  and 
islands  of  North  America. 

Cap.  22.  An  act  to  consolidate  and  amend  the  laws  relating 
to  the  trial  of  controverted  elections  or  returns  of  members  to 
serve  in  parliament 

Sect.  1.     10  Geo.  3. ;  1 1  Geo.  3.  c.  42. ;  It  Geo.  3.  c.  15. ;  so  much 
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of  i$  Geo.  S.  c.  84«  as  relates  to  the  appointment  of  a  select  committee 
to  take  into  consideration  the  petition  of  any  person  claiming  to  have 
had  a  right  to  vote^  or  to  hare  been  entitled  to  have  been  declared  duly 
elected^  where  no  return  has  been  made  to  any  writ  issued  for  the 
election  of  any  member  or  members  to  serve  in  parliament^  on  or  before 
the  day  on  which  such  writ  is  made  returnable^  or  within  fif^y-twoxlays 
after  the  day  on  which  such  writ  bears  date,  if  such  writ  be  issued  dur- 
ing any  session  or  prorogation  of  parliament,  or  when  the  return  be  not 
according  to  the  requisition  of  the  writ,  but  contains  special  matters  only 
oonoeming  the  election ;  alao  to  the  notices  to  be  given  of  the  meeting 
of  such  committees,  and  to  the  manner  in  which  the  trials  of  such  peti- 
tions are  to  be  r^ulated,  and  to  the  mode  in  which  parties  entitled  to 
be  returned  may  proceed  against  any  sheriff,  or  returning  officer,  in  case 
a  select  committee  shall  have  determined  that  such  sheriff  had  wilfully 
delayed  or  neglected  or  refused  to  make  such  return ;  also  an  act,  28  Geo. 
S.  c  52  ;  32  Geo.  5.  c.  1 ;  54 Geo.  S.  c.  HS ;  36  Geo. 3. c. 59;  42  Geo. 5.  c. 
84;  42  Geo.  5.  c  1 ;  also  so  much  of  an  act,  47  Geo.  3.  c.  4,  so  far  as  the  same 
relates  to  Ireland,  as  enacts,  that  the  oider  for  taking  into  condderation 
any  petition  relative  to  the  trial  of  any  controverted  election  or  return 
in  Ireland  shall  not  be  discharged  until  the  expiration  of  twenty- eight 
days  after  such  petition  shall  have  been  presented  to  the  House  of  Com- 
mons, by  reason  that  the  recognizances  required  by  an  act,  28  Geo.  3. 
was  not  received  by  the  speaker  under  the  provisions  of  the  said  recited 
act;  also  an  act  53  Geo,  3.  c  71 ;  be  repealed. 

^ec^.  2.  Upon  complaint  made  to  the  Hou^  of  Commons  of  an 
undue  election  or  return,  or  that  no  return  has  been  made,  a  time  to  be 
fixed  for  considering  thereof  and  notice  ^ven. 

SecL  3.  The  house  may  alter  the  time,  giving  the  like  notice  and 
order ;  and  if  petitioners  do  not  attend  at  the  time  required,  the  order 
to  be  discharged. 

Sect.  4.  No  petition  to  be  proceeded  upon  unless  subscribed  by  some 
pei;pon  claiming  to  have  had  a  right  to  vote  or  to  have  had  a  right  to  be 
returned,  or  alleging  himself  to  have  been  a  candidate. 

Sect.  5.  Recognizance  in  one  thousand  pounds,  and  two  sureties  in 
two  hundred  and  fifty  pounds  each,  to  be  entered  into,  within  fourteen 
days,  by  petitioners,  for  payment  of  costs,  fees,  and  expences. 

Sect.  6*.  Names,  additions,  and  residences  of  sureties  to  be  delivered 
to  the  clerk  of  the  house  on  the  day  or  the  day  after  presenting  the 
petition. 

Sect.  7*  Recognizances  to  be  entered  into  before  the  speaker,  and 
the  sufficiency  of  sureties  to  be  allowed  by  him  on  the  report  of  two 
persons  appointed  by  him,  and  seven  days  to  be  allowed  before  the 
sureries  arc  examined. 

Sect.  8.  Parties  or  sureties  living  more  than  forty  miles  from  London 
may  enter  into  recognizances  before  a  justice. 

SecL  9.  Petitions  not  to  be  withdrawn,  except  in  consequence  of  the 
death  or  vacation  of  the  scat  of  the  member  returned,  or  matter  to  be 
verified  on  oath,  which  has  arisen  since  the  same  was  presented. 

Sect.  10.  Voters,  upon  petitton,  may  become  parties  wUh  the  fitting 
member  to  qvpose-petitioas^and  dafend  ^he  return. 
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.  Sect.  11.  When  the  seat  becomes  vacant,  or  the  sitting  member 
declines  to  defend  his  return  before  the  petition  is  taken  into  consideni- 
tion,  notice  to  be  sent  by  the  speaker  to  the  returning  officer,  and  notice 
to  be  affixed  on  the  doors  of  the  county  hall,  &c,  and  in  the  London 
Gasette;  and  consideration  of  the  petition  adjourned. 

Sect.  12.  Within  thirty  days  after  notice,  voters,  &c  may  be  admitted 
as  parties  to  defend  the  return. 

Sect.  13.  Members  having  given  notice  of  their  intention  not  to 
defend,  shall  not  be  admitted  as  parties. 

Sect.  14.  Lists- of  votes  intended  to  be  objected  to,  to  be  delivered  to 
the  clerk  of  the  house. 

I^ed.  15.  Evidence  to  be  confined  to  objections  particularized  in  the 
lists. 

Sect.  16.  On  days  appointed  for  taking  petitions  into  consideration, 
the  house  to  proceed  to  the  order  of  the  day  for  that  purpose  before  any 
other  business,  with  particular  exceptions. 

Sect.  yj.  The  serjeant  at  arms,  before  the  reading  of  the  order,  to 
require  the  attendance  of  the  members ;  the  house  to  be  counted,  and  if 
there  are  not  100  members,  to  adjourn. 

Sect.  18. '  If  100  members  are  present,  the  parties  to  be  ordered  to 
the  bar,  and  the  names  of  all  the  members  to  be  put  in  six  boxes  or 
glasses,  and  drawn  out  alternately  and  read  by  the  speaker,  till  thirty- 
three  be  drawn ;  but  previous  to  taking  a  petition  into  consideration, 
the  names  of  all  the  members  to  l^  put  into  a  box,  sealed  and 
certified. 

Se<^.  19*  Where  two  or  more  petitions  are  appointed  for  the  same 
day,  Hsts  of  thirty-three  each  to  be  drawn  consecutively  from  the  same 
glasses. 

Sect.  20.  To  form  two  committees,  120  members  must  be  present ;  to 
form  three,  180 ;  and,  more  than  three,  240. 

Sect,  21.     Certain  members  disqualified.r         ^ 

Sect.  22.    Members  above  sixty  years  of  age  excused. 

Sect.  M.    And  members  who  hayf  served  in  the  same  session. 

Sect.  24.     Member  excused  not  deemed  to  have  served. 

Sect.  25.    Other  excuses  to  be  submitted  to  the  house. 

Sect.  26.  Names  of  members  excused,  with  reference  to  a  particular 
petition,  to  be  returned  into  the  glass,  and  may  be  re-drawn  on  any  fol- 
lowing petition. 

Sect.  27*  Others  to  be  drawn  instead  of  members  excused,  and  if 
thirty-seven  members  cannot  be  completed,  the  house  is  to  adjourn ;  but 
if  one  committee  has  been  formed,  the  house  may  proceed  to  other  busi- 
B8S,  and  the  orders  for  the  remaining  petitions  may  be  adjourned. 

Sect.  28.    When  lists  complete,  the  house  to  proceed  to  other  busi- 


Sect.  29.    Course  of  proceeding  when  a  list  cannot  be  completed. 

SecL  80.  The  lists  of  thirty-three  to  be  given  to  Uie  parties,  who 
aie  to  withdraw,  and  reduce  the  number  to  eleven. 

Sect.  81.  Members  on  the  list  not  to  withdraw  till  Uie  time  of  such 
adeet  oommitte^s  meeting  shull  be  fixed. 

Sect.  32.    When  sevexal  petitions  ore  taken  into  consideration,  parties 
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may  reduce  the  lists  between  the  ballots^and  the  remaining  members 
may  depart. 

Sed,  33.  If  there  are  more  than  two  parties  on  distinct  interests, 
each  party  to  strike  off  the  name  of  a  member  from  the  thirty-three 
successively  until  reduced  to  eleven. 

Sect.  34.  When  no  ojqxMing  party  appears,  the  derk  ajfiointed  to 
attend  the  committee  shall  take  his  place  and  strike  out  the  name  each 
time  first  on  the  list. 

SecL  35.     So  also  if  a  party  waive  his  right  of  striking  out. 

Sect.  36*.  The  house  to  decide  in  what  cases  returning  officers,  being 
parties,  are  to  strike  out. 

Sect.  SJ,    Committee  to  elect  a  chairman. 

Sect.  38.     Committees  to  be  attended  by  a  short-hand  writer. 

Sect.  39.  Committee  empowered  to  send  for  and  examine  persons, 
papers,  and  records,  and  witnesses  misbehaving  may  be  reported  to  the 
house,  and  committed  to  the  custody  of  the  serjeant  at  arms. 

Sect.  40.  Committee  to  decide  and  to  report  their  decision  to  the 
liouse,  and  such  decision  to  be  final,  except  in  certain  cases,  and  the 
committee  must  report  whether  the  petition  or  opposition  to  it  is  frivolous 
or  vexatious,  or  whether  the  return  is  vexatious  or  corrupt. 

Sect.  41.  Committees  may  report  their  determinations  on  other 
matters  to  the  house. 

Sect.  42.  Committees  not  to  adjourn  for  more  than  twenty-four 
hours  without  leave. 

Sect.  43.  Committee-man  not  to  absent  himself;  committee-  not  to 
at  until  all  be  met ;  and  on  failure  of  meeting  within  one  hour,  to  adjourn. 

Sect.  44.  Chairman  to  report  absentees,  who  are  to  be  directed  to 
attend,  and  to  be  ordered  into  custody,  &c. 

Sect.  45.  If  more  than  two  members  be  absent,  on  any  account, 
committee  to  adjourn. 

Sect.  46.  If  any  committee  is  reduced  to  less  than  nine  by  the  non- 
attendance  of  its  members,  it  shall  be  dissolved,  except  in  certain  cases. 

Sect.  47.   When  committee  is  deliberating  the  room  to  be  cleared. 

Sect.  48.  No  determination  to  be  made  by  any  committee  unlass  the 
requisite  number  of  members  be  present. 

Sect.  49.  The  oaths  to  be  taken  in  the  house  to  be  administered  by  the 
clerk  or  clerk's  assistant,  and  the  oaths  to  be  taken  before  the  committee 
by  the  clerk  of  such  committee.  Witnesses  liable  to  the  penalties  of 
perjury.  .  .  ^  . 

Sect.  50.  When  the  merits  of  a  petition  depend  on  questions  respect- 
ing the  lights  of  election,  &c.,  committee  to  require  statements  in  writ- 
ing of  such  rights,  and  to  report  them.     Report  to  l)e  published. 

Sect  51.  Petitions  of  appeal  may  be  presented  to  the  house  within 
six  months  after  a  report  has  been  made  on  any  right  of  election,  and  the 
same  shall  be  considered ;  but  if  no  such  petition,  report  to  be  final  and 
binding  on  all  future  elections. 

Sect.  52.  Notice,  of  time  fixed  for  taking  such  petitions  into  consi- 
deration to  be  inserted  in  the  Gazette  and  sent  to  returning  officers. 

Sect.  53.  Persons  may  petition  to  be  admitted  as  parties  to  defend 
the  right  of  election. 
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Sect.  64.    Afpointment  of  comndtteeB  of  appeal^  and  tlidr  decern 
turn  to  be  final. 

Sect,  55.  t^owen  and  zagulations  given  to  other  election  conututtees 
to  extend  to  nroeal  committees. 

Sed,  56.    Committees  not  dissolved  hy  prorogation. 

Sect.  57.  Fun  costs  to  be  recovered  when  potion  is  reported  mvo- 
lous  and  vexadoas. 

Sect,  58.    Or  when  oppodtion  is  so  reported. 

Sect.  59.    Costs  in  case  of  non-anpearance. 

Sect.  60.  Costs  to  be  ascertainea  hy  two  persons  to  be  named  by  the 
speaker. 

Sect.  61.    All  costs  to  be  taxed  as  betwecfn  attorney  and  client. 

Sect.  62.     Persons  appointed  to  tax  coats  empowered  to  take  affidavits. 

Sect.  63.  Costs  to  be  recovered  by  action  of  debt  in  any  court  of 
record  at  Westminster,  and  the  certificate  of  the  speaker  to  have  the 
force  of  a  warrant  to  confess  judgment. 

Sect.  64.  Persons  paying  costs  may  recover  a  portion  thereof  firom 
other  persons  liable  thereto. 

Sect.  65.    Recognixances,  when  to  be  estreated. 

Sect.  66.  Returning  ofiicer  may  be  sued  for  neglecting  to  return  any 
person  duly  elected. 

Sect^  67.  This  act  to  commence  from  and  after  the  last  day  of  the 
present  sersion. 

C/AP.  23.  An  Act  to  enable  bankers  in  England  to  issue  certain 
unstamped  promissory  notes  and  bills  of  exchange,  upon  payment 
of  a  composition  in  lieu  of  the  stamj)  duties  thereon. 

Cap.  24.  An  Act  to  repeal  certain  acts,  and  to  consolidate  and 
amend  the  laws  relating  to  billg  of  exchange  and  promissory  notes 
in  Ireland. 

Cap.  25.  An  Act  to  authorize  the  appointment  of  persona  to 
act  as  solicitors  on  behalf  of  his  Majesty  in  any  court  or  jurisdic- 
tion in  revenue  matters. 

[This  Act  goes  far  beyond  the  pretended  occasion  for  it.  Banisters 
have  been  lately  appointed  to  the  office  of  solicitor  to  several  revenue 
boards,  and  some  enactments  may  have  been  necessary  for  their  protec- 
tion ;  but  to  empower  any  person,  appointed  to  act  as  a  solicitor  in  any 
Court,  will  probably  lead  to  scandalous  jobs,  and  malicious  mal-practioes. 
Query. — What  power  will  the  Judges  have  over  these  autocrats  ?] 

Cap.  26.  An  Act  to  regulate  the  ofTicc  of  keeper  of  the  general 
register  of  homings  and  inhibitions  in  Scotland. 

Cap.  27.  An  Act  to  repeal  the  JiUowanccs  made  to  stationers 
in  the  purchase  of  stam})H  for  receipts  at  the  head  office  in  London, 
and  to  grant  an  allowance  to  persons  purchasing  such  stamps  to  a 
certain  amount  of  the  commissioners  of  stamps,  or  of  the  distribu- 
tors of  stamps  in  Great  Britain. 

iSec^.  G.     Persons  relieved  from  all  pecuniary  penalties  incurred  by 
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giving  unstamped  leoeiptr  prior  to  the  pa^jiuv  of  ttiit  Aot  (19th  June^ 
1828.) 

Cap.  28.  Aa  Act  to  enlarae  the  {wwcn  gcanted  to  his  Ma- 
jesty under  an  act  passed  in  .Uie  57th  year  of  nis  late  Maiesty,  to 
enable  his  Majesty  to  recompense  the  services  of  persons  holding, 
or  who  have  hdd,  certain  high  and  efBcient  civil  offices. 

[[Provision  f«r  the  Canning  family.^ 

Cap.  29.  ^n  Act  to  authorize  additional  courts  of  justiciary  to 
he  heJd,  and  to  facilitate  criminal  trials  in  Scotland. 

Cap.  30.  An  Act  for  applying  surplus  ways  and  means  to  the 
.service  of  the  year  1828; 

Cap.  31.  An  Act  for  consolidating  and  amending  the  statutes 
in  England^  relative  to  offences  against  the  person. 

SecL  1.  So  much  of  the  great  charter  9  Hen.  3.  c.  26,  as  relates  to 
inquisidoos  of  life  or  member ;  and  so  much  of  stat  52  Hen.  3.  c.  25, 
as  relates  to  murder  ;  and  so  much  of  a  stat.  3  Ed.  1.  c.  11  and  13,  as 
relates  to  inquests  of  murder,  and  the  writ  of  oc^to  iei  aiid,  and  ravishing 
rnd  taking  away  by  force  any  female  ;  and  so  much  of  a  stat.  4  £d.  1 . 
St.  3.  c.  5,  as  relates  to  bigamists ;  and  so  much  of  a  stat.  6*  Ed.  1.  c.  9> 
as  relates  to  killing  without  felony;  and  so  much  of  a  stat.  13  Ed.  1. 
St.  1.  c.  29  and  34,  as  relates  to  the  writ  of  odio  el  alia,  and  to  rape ;  and 
so  much  of  a  stat.  9  Ed.  2.  st.  1.  c.  3,  called  ariiculi  cleri,  as  relates  to 
laying  violent  hands  on  a  clerk ;  and  so  much  of  a  stat.  18  Ed.  3.  st.  3. 
c.  2,  as  relates  to  bigamists ;  and  so  much  of  a  stat.  25  Ed.  3.  st.  5,  part 
of  c.  2,  as  relates  to  jxitit  treason  ;  and  so  much  of  a  stat.  50  Ed.  3.  c.  5, 

05  relates  to  the  arrest  of  persons  of  holy  church ;  and  so  much  of  a  stat. 
1  Uie.  2.  c.  15^  as  relates  to  the  like  arrests;    and  so  much  of  a  stat. 

6  Ric.  2.  St.  1 .  c.  (),  ns  relates  to  ravishers,  and  to  women  ravished ;  and 
so  much  of  a  stat.  5  Hen.  4.  c.  5  and  6,  as  relates  to  cutting  the  tongue, 
or  putting  out  the  eyes,  or  assaults  upon  th«*  servant  of  a  knight  of  the 
.shire;  and  so  much  of  a  stat.  2  Hen.  5.  st.  1.  c.  9,  as  relates  to  persons 
fleeuig ;  and  so  much  of  a  stat.  1 1  Hen.  6*.  c.  11,  as  relates  to  assaults 
on  members  of  parliament,  or  other  council  of  the  king ;  and  an  act 
3  Hen.  7.  c  2,  3  Hen.  7-  c  14,  12  Hen.  7.  c.  7,  iil  Hen.  8.  c.  5,  25 
Hen.  8.  c.  6,  and  so  much  of  an  act  33  Hen.  8  c.  12,  part  of  s.  6,  lo 
s.  18,  OS  relates  to  the  punishment  of  niHiislau^hter,  and  of  malicious 
striking;     and  an  act  33  Hen.  8.  c.  ^.'j ;     and   so  much  of  an   act, 

1  Ed.0.  c.  12.  88.  10,  13,  IG,  and  iiil,  as  i-ebtes  to  petit  treason,  murder, 
and  bigamists ;  and  so  much  of  un  act  5  &  6  Ed.  6.  c.  4.  s.  5,  as  re-' 
lates  to  striking  with  any  weapon^  or  drawin<^  with  intent  to  strike; 
and  the  acts  4  &  5  P.  &  M.  c  4,  and  !•  &  5  P.  &  M.  c.  8  ;  and 
so  much  of  an  act  5  Eliz.  c.  4.  s.  21,  as  relates  to  servants  assiiulting ; 
and  the  acts  5  Eliz.  c.   17,   18  Eliz.  c.  7,  .'>9  Eliz.  c.  9,  2  J.  1.  c.  8, 

2  J.  1.  c.  11,  22  ^  23  Car.  2.  c.  1,  and  so  much  of  an  act  22  &  43 
Car.  2.  c.  1 1,  s.  0,  as  relates  to  mariners  laying  violent  hands  on  their 
commanders;  and  so  much  of  an  act  11  &  12  W  *.  c.  7.  iSr  18*  «  'fe- 
lates  to  masters  of  merchant  vesiels  abandoning  «tny  man ;  and  <o  much 
of   an  act  9  Ann.  c.   14.  s.   8,  as  relates  lo  assaults  on  account   of 

z2 


statutes  passed  in  the  [Jan. 

money  won  at  play ;  and  an  act  9  Ann.  c.  \6,  and  ao  much  of  an 
act  12  Geo.  1.  c.  34.  s.  6,  as  creates  any  felony ;  and  an  act  2  Greo.  2. 
c.  21 ;  and  so  much  of  an  act,  1 1  Geo.  2.  c.  22,  as  relates  to  assaults  on 
exporters  of  com,  &c. ;  and  so  much  of  an  act  22  Gea  2.  c.  27»  part  of 
9.  12,  as  extends  to  the  persons  therein  mentioned;  and  the  whole  of  an 
uct  25  Geo.  2.  c.  SI,  except  s.  9  and  10,  and  except  so  far  as  relates  to 
rescues ;  and  so  much  of  20  Geo.  2.  c.  19*  s.  11,  as  relates  to  persons  as- 
saulted in  the  execution  of  their  duty  of  salvage ;  and  so  much  of  an 
act  30  Geo.  3.  c.  4<8.  as  relates  to  petit  treason ;  and  so  much  of  an 
act  SS  Geo.  3.  c.  67>  s.  2,  as  relates  to  assaultixtg  seamen,  ship-carpenters, 
&c. ;  and  an  act  S5  Geo.  3.  c  67 ;  and  so  much  of  ah  act  36  Geo.  3. 
c.  9,  part  of  ss.  1  and  2,  as  relates  to  assaults  on  exporters  of  grain ;  and 
the  acU  43  Geo.  fi.  c  58,  43  Geo.  3.  c.  113,  54  Geo.  3.  c  101 »  and  so 
much  of  an  act  58  Geo.  3.  c.  38.  s.  1,  as  relates  to  the  trial  of  offences 
against  the  act  of  11  &  12  W.  3,  and  so  much  of  an  act  1  Geo.  4. 
c.  90,  s.  2,  as  refers  to  the  43  Geo.  3,  and  an  act  1  Geo.  4.  c.  115 ;  and 
so  much  of  an  act  1  &  2  Geo.  4.  c.  88,  as  relates  to  assaulting,  beat- 
ing, and  wounding ;  and  the  act  3  Geo.  4.  c.  38,  and  so  mudi  of  an 
act  3  Geo.  4.  c.  114,  as  relates  to  assaults,  be  repealed  from  the  Ist  of 
July,  1828. 

Sect,  2.     Petit  treason  to  be  treated  as  murder. 

SecU  3.  Persons  convicted  of  murder,  and  accessories  before  the  fact, 
to  suffer  death ;  accessories  after  the  fact,  liable  to  transportation  for 
life,  or  to  be  imprisoned,  with  or  without  hard  labour,  for  four  years. 

Sect  4.  Murderers  to  be  executed  the  next  day  but  one  after  sen- 
tence, unless  the  same  be  Sunday ;  bodies  to  be  dissected,  or  hung  in 
chains. 

Sect  5.  Bodies  in  London  to  be  conveyed  to  Surgeons'  Hall^  and  in 
other  places,  to  such  surgeon  as  the  judge  may  direct. 

Sect  6.  .  Murderers  to  be  kept  apart  from  other  prisoners,  and  fed  on 
bread  and  wa^er,  except  in  case  of  sickness,  &c. 

Sect  7*  British  subjects  may  be  tried  in  England  for  murder  or 
manslaughter  committed  abroad. 

Sect  8.  Where  persons  stricken,  &c.  abroad,  die  in  England,  or 
vice  versa,  the  offence  may  be  tried  in  such  county  in  England  m  which 
such  death,  striking,  &c.  shall  happen. 

Sect  9-  Every  person  convicted  of  manslaughter,  liable  to  be  trans- 
ported for  life,  or  any  term  not  less  than  seven  years,  or  to  imprisonment 
with  or  without  hard  labour  not  exceeding  four  years,  or  to  pay  a 
fine. 

Sect  10.     No  punishment  or  forfeiture  for  homicide  without  felony. 

Sect  1 1 .     Attempts  to  murder,  felony ;  and  offender  liable  to  death. 

Sect.  12.  Shooting  at,  stabbing,  cutting,  or  wounding  any  person 
with  intent  to  maim,  &c.,  felony ;  offender  liable  to  death.  Provided, 
that  if  it  would  not  have  been  murder,  had  the  party  died,  in  such  case 
the  person  to  be  acquitted. 

Sect,  13.  If  any  person  shall  administer  poison,  or  use  any  means  or 
instrument  to  procure  abortion,  the  woman  being  quick,  or  shall  counsel, 
aid,  or  as^d8t,  he  shall  suffer  death.     If  the  woman  be  not  quick,  trans- 
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portation  for  fourteen  yean^  imprisonment  not  exceeding  three  yeara, 
with  or  without  hard  lahour  and  whipping. 

Sect.  14.  Woman  secreting  the  hody  of  her  child  a  misdemeanor, 
punishahle  with  two  years'  imprisonment,  with  or  without  hard  lahour. 
Woman  acquitted  of  the  murder,  may  he  convicted  on  the  same  indict- 
ment, of  concealing  the  hirth  of  her  child. 

Sect,  IS'     Persons  convicted  of  sodomy,  shall  suffer  death. 

Sect,  16.     Persons  convicted  of  rape,  to  suffer  death. 

Sect.  17.  Carnal  knowledge  of  a  girl  under  ten,  felony,  punished  hy 
death ;  ahove  ten  and  under  twelve,  a  misdemeanor,  punishahle  hy  im- 
prisonment, with  or  without  hard  lahour. 

^ec/.  18.  Carnal  knowledge  to  l)e  proved  hy  penetration,  without 
proof  of  emission. 

Sect,  IQ,  Forcible  abduction  of  a  woman  on  account  of  her  fortaqe, 
transportation  for  life,  or  imprisonment  for  four  years,  with  or  without 
hard  labour. 

Sect,  20.  Unlawful  abduction  of  a  girl  from  her  parents  or  guardians, 
fine,  or  imprisonment,  or  both. 

Sect,  21.  Child-stealing,  or  harbouring  a  child,  knowing  it  to  be 
stolen,  is  felony,  subject  to  transportation  for  seven  years,  or  imprison- 
ment for  two,  with  or  without  hard  labour,  and  whipping.  Exception 
as  to  the  father  of  an  illegitimate  child. 

Sect.  22.  Persons  guilty  of  bigamy  to  be  transported  for  seven  years, 
or  imprisoned  two  years,  with  or  without  hard  labour. 

Sect,  23.  Arresting  a  clergyman  during  divine  service  punished  by 
fine  or  imprisonment,  or  both. 

Sect,  24.  Assaulting  officers  in  their  endeavour  to  save  shipwrecked 
property,  punishable  by  seven  years'  transportation  or  imprisonment,  with 
or  without  hard  labour. 

Sect,  25.  Assaults  with  intent  to  commit  felonv,  on  peace  officers,  to 
prevent  the  arrest  of  offenders,  or  in  pursuance  of  a  conspiracy  to  raise 
wages,  punishable  with  two  yettv'  impris<mment  with  or  without  hard 
labour,  and  a  fine. 

Sect,  26.  Assaults  o-  auy  seaman,  &c.  to  prevent  him  from  working,* 
assaults  with  intent  to  obstruct  the  buying  or  selling  of  grain,  or  its  free 
passage,  punishable,  before  two  magistrates,  by  imprisonment  for  three 
months  and  hard  labour. 

Sect,  27*  Persons  committing  any  common  assault  or  battery,  may  be 
compelled  by  two  magistrates  to  pay  a  fine,  and  costs  not  exceediue  5/1, 
or  suffer  two  months'  imprisonment.  If  justices  dismiss  the  compbiut, 
they  shall  certify. 

Sect,  28.     Such  certificate  a  bar  to  other  proceedings. 

Sect,  29*     Not  to  extend  to  aggravated  cases^  or  disputed  title,  &c. 

Sect,  30.  Master  of  a  merchant  vessel  forcing  a  seaman  on  shore, 
or  refusing  to  bring  him  home,  punishable  by  imprisonment. 

Sect,  31.  Accessories  before  the  fact  tu  any  felony  under  this  act, 
no  other  punishment  being  provided,  liable  to  transportation  for  fourteen 
years,  or  imprisonmont  with  or  without  hard  labour  for  three  years ;  and 
every  accessory  after  the  fact,  (except  in  murder,)  to  imprisoumcut  not 
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exceeding  two  yean,  with  or  without  hard  lahour,  and  penons  aiding  in 
miademeanor,  to  be  punished  as  a  principal  ofiender. 

iSed.  32.  Offences  against  this  act  committed  at  sea,  to  he  deemed 
offences  of  the  same  nature  as  if  they  were  committed  in  England. 

Stdt,  33.  Provision  for  offences  against  this  act  punishaUe  on  sum- 
mary conviction 

Sed*  34.  Prosecution  for  summary  conviction  shall  lie  commenced 
within  three  months. 

Se€i.  35.    Form  of  conviction. 

Sect.  36.  Conviction  not  to  he  quashed  for  want  of  form.  No 
certiorari  allowed. 

Sect,  37*  This  act  not  to  extend  to  high  treason,  .smuggling,  public 
revenues,  or  combination  of  workmen. 

Sect,  38.     Nor  to  Scotland  or  Ireland. 

Cap.  32.  An  Act  for  amending  the  law  of  evidence  in  ccrtani 
cases. 

Sect.  1.  Quakers  or  Moravians,  required  to  give  evidence,  in  civii 
or  criminal  cases,  may,  instead  of  an  oath,  make  their  solemn 
affirmation. 

Sect.  2.  The  party  whose  name  is  forged,  is  made  a  competent 
witness. 

Sect.  3.  Every  punishment  for  felony,  after  it  lias  been  enduriK), 
shall  have  the  effect  of  a  pardon  under  the  i^reat  seal. 

Sect.  4.  No  misdemeanor  (except  perjury)  shall  render  a  patty  an 
incompetent  witness,  after  he  has  undergone  the  punishment. 

Cap.  33.  An  Act  to  declare  and  settle  the  law  respecting  the 
liability  of  the  real  estates  of  British  subjects  and  others,  situate 
within  the  jurisdiction  of  his  Majesty ""s  supreme  courts  in  India, 
as  assets  in  the  hands  of  executors  and  administrators,  to  the  pay- 
ments of  the  debts  of  their  deceased  owners. 

Sect.  1.  Real  estate  to  be  assets  for  the  payment  of  specialty  or  simple 
contract  debts. 

Sect,  2.  Executors  may  sell  such  real  estates  for  the  |myment  of 
debts. 

Sect.  3.  In  any  action  for  debt,  the  executor  may  be  chai'gcd  with 
the  fuU  amount  of  sucl  real  estate. 

Sect.^.  In  suits  against  executors,  courts  may  order  writs  of  se- 
qucHtration. 

K-efi.  5.  Conveyances  and  assurances  by  executors  and  admiiiistrutoi-s 
of  f.jch  estates  shall  be  deemed  good. 

Sect.  6.  This  act  not  to  alter  the  legal  quality  or  tenure  of  any 
estates. 

Cap.  34.  An  Act  for  altering  and  amending  an  act  pasKcd  in 
the  55th  year  of  the  reign  of  his  late  Majesty,  intitidcd,  An  Act 
for  regulating  madhouses  in  Scotland. 

Cap,  35.  (Ireland.)    An  Act  to  protect  piurchasers  for  valuable 
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consideration,  in  Ireland,  against  judgments  not  revived  or  re- 
docketed  within  a  limited  time. 

Cap.  36.  An  Act  for  continuing  to  hid  Majesty  for  one  year 
certain  duties  on  sugar  imported  into  the  United  Kmgdom  for  the 
service  of  the  year  1828. 

Cap.  37.  An  Act  to  amend  an  act  of  the  first  and  second  year 
of  his  present  Majesty,  for  preventing  depredations  within  the  ju- 
risdiction of  the  Cinque  Ports,  and  for  the  adjustment  of  salvage ; 
and  for  giving  further  pdwers  to  the  deputy-warden  of  the  Cinque 
Ports,  and  lieutenant  of  Dover  Castle. 

Cap.  38.  An  Act  for  rectifying  mistakes  in  the  names  of  the 
land-tax  commissioners,  and  ror  appointing  additional  commis- 
sioners, and  indemnifying  such  persons  as  have  acted  in  execution 
of  the  acts  therein  recited. 

Cap.  39.  An  Act  for  the  preservation  of  the  salmon  fisheries 
in  Scotland. 

Cap.  40.  An  Act  to  amend  the  laws  for  the  erecdon  and  re- 
lation of  county  lunatic  asylums,  and  more  efiectually  to  provide 
for  the  care  and  maintenance  of  pauper  and  criminal  lunatics  in 
England. 

Cap.  41.  An  Act  to  regulate  the  care  and  treatment  of  insane 
persons  in  England. 

Sect.  1.  Stats.  14  Geo.  3.  c.  49 ;  19  Geo.  3.  c.  15 ;  26  Geo.  3.  c  9h 
repealed. 

Sea.  2.  The  secretary  of  state  for  the  home  department  to  appoint 
fifteen  oommissionea  within  London,  &c.,  of  whom  five  to  be 
physicians,  except  phjsicians  attending  patients  in  mad  houses. 

Seel.  3.  In  case  of  deaths  or  refusal  of  commisnoners,  others  to  be 
appointed. 

Sect.  4.     Commissioners'  oath. 

Sed.  5.  No  commissioner,  while  in  oflBce,  to  keep  any  house  for 
patients. 

Set^  6.    Appointment  of  chairman. 

Seci.  7.     And  of  treasurer  and  clerk. 

Sect.  8.     Clerk's  oath. 

Sect.  9-  Commissioners  to  meet  to  grant  licences  on  the  1st  Wednes- 
day in  January,  April,  July,  and  October. 

Sect.  10.  In  other  parts  of  England,  justices  in  quarter  sessions  to 
grant  licences. 

Sect.  11.    And  to  appoint  visitors. 

Sect.  12.     And  clerk  to  visitors. 

Sect.  13.  Notice  of  application  for  licence,  and  plan  of  house,  to  be 
given  to  the  derk  of  the  commissioner  or  justices  fourteen  days  previous 
to  their  meeting. 

Sect.  14.  Upon  alteration  of  a  house,  notice  and  amended  plan  to  te 
given  to  oomniisE!  oners. 

Sect,  15.    Licences  to  be  made  out  by  the  derk,  and  to  be  renewed 
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jearly ;  diarge  not  leas  tban  lUL,  at  the  rate  of  2#.  6d.  for  every  pauper, 
and  lOf.  for  every  other  patient.     Application  of  monies. 

Sed.  16.  Lioenoes  to  be  stamped  (iOf.)»  and  to  be  signed  by  five 
commissioners,  and  specify  the  name  (^  the  proprietor^  buperintendant, 
or  keeper^  and  the  number  of  patients. 

Sect.  17*     Licence  may  be  revoked. 

Sect.  18.     When  commissioners  or  justices  shall  refuse  to  renew  any 
licence,  notice  thereof  to  be  given  to  the  secretary  of  state,  who  may 
confirm  the  resolution. 
-  Sect.  19-     No  house  to  be  kept  without  a  licence. 

Sect.  20.  Houses  to  be  in8i)ected  by  commissionera  or  visitors,  but 
not  by  theiri^erk. 

Sect.  21.  Concealing  any  insane  person  from  the  inspection  of  com- 
misnoners,  or  visitors,  or  medical  inspector,  to  be  deemed  a  mis- 
demeanor. 

Sect.  9ft.  Commissioners,  upon  information  of  malpractices  taking 
place  in  any  licensed  hoiise,  may  visit  the  same  at  night. 

Sect,  23.  Commissioners  may  summon  witnesses,  who  shall  be  sub- 
ject to  a  penalty  not  exceeding  50^,  or  less  than  10^,  for  neglect. 

Sect,  24.     Register  to  be  kept,  and  commissioners  to  enter  minutes. 

Sect.  25.     Minutes  to  be  transcribed  into  a  register. 

Sect^  26.  An  annual  report  of  all  houses  and  patients  therein  to  be 
made,  and  a  transcript  sent  to  the  secretary  of  state,  and  to  the  derk  of 
the  commissioners. 

Sect.  27.     An  alphabetical  list  of  patients  to  be  made  therefrom. 

Sect,  28.  A  transcript  of  such  reports  as  far  as  relates  to  persons 
found  insane  under  commission,  to  be  sent  to  the  Lord  Chancellor. 

Sect,9Q,  Insane  persons  not  to  be  received  into  licensed  houses 
without  a  certificate. 

Sect.  SO. .  Such  certificate  to  be  signed  by  two  medical  practitioners, 
physicians,  apothecaries,  or  surgeons,  who  have  separately  examined  the 
patient,  &c.;  signing  certificate,  not  having  examined  the  patient,  a  mis- 
demeanor. 

Sect.  SI.  Certificates,  or  orders  for  admission  of  paupers,  to  be 
signed  by  one  medical  practitioner,  and  by  two  justices,  or  the  clergy- 
man and  one  overseer 

Sect.  32.  Notice  to  be  given  to  the  derk  of  the  commisrioners,  &c., 
within  seven  days  after  the  admission  of  every  patient. 

Sect.  33.  The  like  notice  to  be  given  on  the  removal  or  de^th  of 
patient. 

Sect.  34>,  In  case  of  inquiry,  whether  any  particular  patient  is  in 
confinement,  the  commissioners,  &c  may  give  an  oi*der  to  the  clerk,  who 
shall  furnish  the  information. 

Sect.  35.     Houses  to  be  visited  by  medical  men. 

Sect.  36,  Persons  by  whose  authority  patients  have  been  delivered 
to  such  houses,  shall  visit,  or  appoint  some  person  to  visit  them,  once  in 
six  months. 

Sect,  37.  Commissioners  may  set  at  liberty  ix^rsons  improperly  con- 
fined ;  but  not  if  found  insane  under  a  commission,  or  confined  by  order 
of  the  Secretary  of  State. 
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SecL  38.  Comininoiien  and  vinton  to  inquire^  and  state  in  the 
register-bookf  whether  divine  senrice  is  performed  in  such  houses. 

SeeL  Sg.  Medical  or  other  persons  may  he  emjdoyed  hy  the  Lord 
Chancellor  or  Secretaxy  of  State  to  inspect  houses. 

Sed.  40.  Penons  receiying  private  patients  to  have  certificate  and 
make  returns. 

Sect.  41.  Secretary  of  State  may  erase  names  of  patients  dead  or 
discharged. 

Sect,  42.  Lord  Chancellor  and  Secretary  of  State  may  order  visita- 
tion of  patients  in  care  of  relatives,  &c. 

Sect.  48.     Form  of  convictions. 
,     Sect.  44.    Clerk  of  commissioners  to  enforce  ih^  act  and  recover  pen- 
alties. 

Sect*  4t5.  Proceedings  of  proprietors  of  houses  to  he  justified  in  course 
of  common  law. 

Sect.  46.  Penalties  to  he  recovered  hy  distress,  and  if  no  goods> 
offenders  may  he  imprisoned. 

SkI.  47.    Appeal  to  quarter  sessions. 

Sect.  48.  Action  asamst  persons  for  anything  done  pursuant  to  this 
act  to  he  commenced  within  six  months^  and  in  the  county  in  which  the 
cause  arose ;  defendant  may  plead  specially,  or  the  general  issue,  &c.  and 
recover  trehle  costs. 

SetA.  49*  Actions  not  to  he  brought  except  by  order  of  commissioners 
or  justices. 

Sed.  50.  Act  not  to  extend  to  Bethlehem,(a)  or  the  military  or  naval 
hospitals,  or  to  any  lunatic  asylum  under  41  Geo.  S.c  96,  or  9  Geo.  4. 
c.  40. 

Sect.  51.     Interpretation  of  the  act. 

Sect.  52.     To  be  deemed  a  public  act. 

Sect.  53.  To  commence  on  the  1st  of  August  next,  and  continue  in 
force  for  three  years,  and  to  the  end  of  the  then  next  session. 

Cap.  42.  An  Act  to  abolish  church  briefs,  and  to  provide  for 
the  better  collection  and  application  of  voluntary  contributions  for 
the  purpose  of  enlarging  atid  building  churches  and  chapels; 

Cap.  43.  An  Act  for  the  better  regulation  of  divisions  in  the 
several  counties  of  England  and  Wales. 

Cap.  44.  An  Act  to  provide  for  the  execution,  throughout  the 
United  Kingdom,  of  the  several  laws  of  excise  relating  to  licences 
and  survey  on  tea,  coiFec,  cocoa,  t>epper,  tobacco,  snuff,  foreign  and 
colonial  spirits,  and  wine,  notwitnstanding  the  transfer  to  the  cus- 
toms of  the  import  duties,  on  any  of  such  commodities. 

Cap.  45.  An  Act  to  amend  and  to  make  perpetual,  and  to 
extend  to  the  whole  of  the  United  Kingdom,  certain  provisiona 
contained  in  several  acts  for  regulatingrthe  rectification,  compound- 
ing, dealing  in,  or  retailing  of  spirits,  and  for  preventing  private 


(a)  Rememliering  the  abuws  which,  but  a  few  yean  ago,  were  detected  in  thia  csta. 
bliihnient,  we  are  rather  sttrprised  at  this  sweeping  exemptioD. 
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dbtHbtioii  ia  Scodaad,  and  to  provide  for  the  payment  of  the 
duty  on  nalt  used  in  the  making  of  spirits  from  nudt  only. 

Cap.  46.  An  Act  to  enable  certain  hotel-keepers  to  be  licensed 
to  keep  hotels  as  common  inns,  alehouses,  and  victualling-houses, 
and  to  sell  beer  and  other  excisable  liqilbrs  for  the  residue  of  the 
present  year. 

[This  act  has  been  pre-eminently  useful,  inasmuch  as  it  has  served, 
b^ond  all  hope,  to  expose  the  jobbings  and  corruptions  of  the  licensLug 
system ;  the  manner  in  which  it  has  been  dealt  with,  will  probably 
furnish  a  leadins  argument  for  vesting  this  jurisdiction  in  some  more 
oompetenty  and  kss  partial  tribunal]] 

Cap.  47*  An  Act  for  regulating  the  retail  of  certain  articles 
and  commodities  to  passengers  on  board  of  passage  vessels  from 
one  part  to  another  of  the  United  Kin^om. 

Cap.  48.  An  Act  to  repeal  the  excise  duties  and  drawbacks  on 
plate  glass,  broad  glass,  crown  glass,  bottle  glass,  and  glass 
bottles,  payable  in  Great  Britain  and  Ireland  respectively,  and  to 
inqNise  other  duties  and  grant  other  drawbacks  in  lieu  thereof 
throughout  the  United  Kii^om ;  and  to  make  perpetual  and  to 
extend  to  the  United  Kingdom  several  acts  relating  to  certain 
duties  ong^Iass. 

Cap.  49*  An  Act  to  amend  the  laws  in  force  relating  to  the 
Blanp  duties  on  sea  insurances,  on  articles  of  clerkship,  on  certifi- 
cates of  writers  to  the  signet,  and  of  conveyancers  and  others,  on 
licences  to  dealers  in  ffold  and  silver  plate,  and  pawnbrokers,  on 
drafts  on  bankers,  and  on  licences  for  stage-coaches  in  Great  Bri- 
tain, and  on  receipts  in  Ireland. 

Cap.  50.  An  Act  for  .egulating  the  appropriation  of  certain 
unclaimed  shares  of  prize-mon^  acquired  by  soldiers  or  seamen  in 
ilie  p'^^rvice  of  the  East  India  Cfompany. 

Cap.  51.  An  Act  to  alter  and  amend  an  act  for  enabling  his 
M^esty  to  grant  to  a  company  to  be  incorporated  by  charter, 
to  be  called  <^  The  Canada  Company ,""  certam  lands  in  the  pro- 
vince of  Upper  Canada. 

Cap.  52.  (Ireland*)  An  Act  for  erecting  a  chapel  of  ease  in 
*<  Kilkenny,^  in  the  parish  of  ^^  Monkstown,^  in  the  county  and 
diocese  of  *^  Dublin,^  and  for  the  providing  for  the  due  celebration 
of  divine  service  therein. 

Cap.  53.  (Ireland.)  An  Act  to  repeal  acts  and  parts  of  acts  in 
force  in  Ireland  relating  to  bail  in  cases  of  felony,  and  to  certain 

I)roceedings  in  criminal  cases,  and  to  the  benefit  of  clergy,  and  to 
arceny  and  other  offences  connected  therewith,  and  to  malicious 
injuries  to  property. 

Cap.  54.  (Ireland.)  An  Act  for  improving  the  administration 
of  justice  in  criminal  cases  in  Ireland. 
Cap.  55.  (Ireland.)  An  Act  for  consolidating  and  amending 
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the  laws  in  Ireland  relative  to  larceny  and  other  oflences  connected 
therewith* 

Cap.  56.  (Ireland.^  An  Act  for  consolidating  and  amending 
the  laws  in  Ireland  relative  to  malicious  injuries  to  property. 

Cap.  57*  (Ireland.)  An  Act  to  provide  for  the  regulation  of  the 
public-office  for  registering  memonals  of  deeds,  conveyances,  and 
wills  in  Ireland. 

Cap.  58.  (JScotlafid.)  An  Act  to  rejpilate  the  granting  of  certi- 
ficates by  justices  of  the  peace  and  magistrates,  authorizing  persons 
to  keep  common  inns,  alehouses,  and  victualling-houses  in  Scot- 
land, m  which  ale,  beer,  spirits,  wine,  and  other  excisable  liquors 
may  be  sold  by  retail  under  excise  licences ;  and  for  the  better 
reffulation  of  such  houses ;  and  for  the  prevention  of  such  houses 
bemg  kept,  without  such  certificate. 

Cap.  59-  An  Act  to  regulate  the  mode  of  taking  the  poll  at 
the  election  of  members  to  serve  in  parliament  for  cities,  boroughs, 
and  ports  in  England  and  Wales. 

Sect.  1.  At  elections,  where  the  elccttirs  exceed  (>00,  the  returning 
officer,  on  being  so  required  by  a  candidate,  shall  divide  the  jiolling  place 
into  compartments,  and  a  clerk  to  be  ap]H)inted  to  each  compartment. 

Sect.  2.  Expcnccs  of  booths  to  be  defrayed  by  candidates,  or  persons 
nominating  them. 

Sect.  S.  The  returning  officer,  or  his  assessor,  to  attend  to  decide 
upon  disputed  votes,  but  objections  to  votes  not  to  delay  the  poll. 

Sect  4.     Part  of  25  Geo.  S.  c.  84.  b,  1,  reixjaled. 

Sed,  5.  Poll  not  to  continue  longer  than  eight  days  in  cities, 
boroughs,  or  towns. 

Sect.  6.  Returning  officer  not  to  make  proclamation  of  letum  until 
he  has  decided  on  doubtful  votes. 

Sect.  7.  Not  to  extend  to  Scotland,  Ireland,  London,  or  West- 
minster. 

Cap.  60.  An  Act  to  amend  the  laws  relating  to  the  importation 
of  com. 

Cap.  61.  An  Act  to  regulate  the  granting  of  licences  to  keepers 
of  inns,  alehouses,  and  victualling-houses  in  England. 

Sect.  1.  General  licensing  meetings  to  be  held  annually;  in  Middle- 
sex and  Surrey  in  March,  and  in  other  counties  between  the  20th  of 
August  and  the  14th  of  Scptcmlwr. 

Sect.  2.     Time  and  place  to  bo  appointed  in  petty  session. 

Sect.  3.  Meetings  may  be  adjourned ;  but  adjourned  meetings  must 
be  held  in  Middlesex  and  Surrey  in  March,  and  m  August  and  Septem- 
ber for  other  counties. 

Sect.  4.     At  the  Michaelmas  quarter  sessions  eight  meetings  to  l>e 
appointed  for  transferring  licences. 
.  Sect*  5.     Notice  to  be  given  of  such  meetings  and  adjournments. 

Sect.  6.  Brewers,  distilleis,  maltsters,  ftc^  and  their  fathers,  sons. 
and  brothers,  disqualified  from  actin^^  a^  justices  ;  [itnalty.  KM)/. 
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Sect.  7.  When  in  liberties,  &c.,  two  Justices  not  disqualified  do  not 
attend^  the  county  justices  may  act. 

Sect.  8.    Except  in  the  Cinque  Ports. 

Sect,  9.  Questions  respecting  licences  to  be  determined^  and  licences 
to  be  signed  1^  the  majority  of  justices  at  the  meeting. 

Sect,  lO.  Notice  to  be  given  of  application  for  a  licence  to  keep  a 
house  as  an  inn^  not  previously  kept  as  such. 

Sect,  11.     Notice  of  application  to  transfer  a  licence. 

Sect.  12.  Persons  hindered  from  attending  any  licensing,  nieeting  by 
sickness  may  authorise  another  person  to  attend  for  them. 

Sect.lS.    Form  of  licence. 

Sect.  14.     Provision  in  case  of  deaths  change  of  occupancy^  &c 

Sect.  15.    Fees  for  licences^  &c 

Sect.  16'.     Persons  disqualified  from  holding  licences. 

Sect.  17-  No  excise  licence  to  be  granted  except  to  a  person  licensed 
under  this  act. 

Sect.  18.     Penalty  for  selling  excisable  liquors  without  licence. 

Sect.  19*  Licensed  persons  to  use  standard  measures  in  sale  of 
liquors. 

Sect.  20.     Houses  to  be  closed  by  order  of  justices  in  case  of  riot. 

Sect.  21 .     Penalties  for  offences  against  the  tenor  of  licences. 

Sect.  22.  Proceedings  at  the  sessions  in  certain  cases  to  be  carried  on 
by  the  petty  constable^  and  expense  of  prosecution  to  be  charged  on 
county  rates. 

Sect.  23.     Penalty  oiv  witnesses  not  attending,  not  exceeding  IQL 

Sect,  24.  Penalty  01$  justices  to  be  recovered  in  a  court  of  record  at 
Westminster. 

Sect,  25.     Other  penalties  by  distress,  &c. 

Sect,  26.     Application  of  penalties. 

Sect,  27*    Appeal  to  quarter  sessions. 

Sect  28.    Justices  to  bind  parties  to  appear. 

Sect.  29.    Court  to  adjudge  costs  in  certain  cases. 

Sect.  80,    Actions  against  parties. 

Sect.  81.    Convictions  to  be  on  oath  of  witnesses. 

Sect.  82.    Form  of  conviction. 

Sect.  38*  Convictions  to  be  1  turned  to  the  quarter  sessions,  and  filed 
of  record. 

Sect.  84t,    No  writ  of  certiorari  to  be  allowed. 

Sect,  85.  This  act  to  commence  on  the  10th  of  October,  1828.  Re- 
peal  of  former  acts. 

Sect.  S6.  Act  not  to  afiect  the  Universities,  nor  to  alter  time  of 
licensing  in  London^  nor  any  law  of  excise,  nor  to  prohibit  the  nli*  of 
beer  at  rairs  in  certam  cases. 

Sect,  87*    Rules  for  interpretation. 

Cap.  62.  (Ireland.)  An  Act  for  the  regulation  of  the  linen  and 
hempen  manufactures  of  Ireland. 

Cap.  63.  (Ireland.)  An  Act  to  amend  two  acts  of  the  third  and 
fifth  years  of  his  present  Majesty  for  the  appointment  of  constables 
in  Ireland. 
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Cap.  64.  An  Act  to  extend  the  jurisdiction  of  the  commissioners 
acting  in  the  execution  of  two  acts  (5  Geo.  4.  c.  100,  &  6  Geo.  4. 
c.  389)  for  paving  and  regulating  the  Re^ent^s  Park,  together  with 
the  new  street  trom  thence  to  rall-mali,  and  to  amend  the  said 
acts. 

Cap.  65.  An  Act  to  restrain  the  negociation  in  England  of 
promissory  notes  and  bills,  under  a  limited  sum,  issued  in  Scotland 
or  Ireland. 

Seci»  1.  After  the  5th  of  April,  ISSQ^  no  corporation  or  person  shall 
utter  in  Eng^nd  notes  or  bills  under  5L  which  have  been  made  or  issued 
in  Scotland  or  Ireland ;  under  penalty  of  20/.,  or  not  less  than  5L 

Sect,  2,     Penalties  to  be  recovered^  and  applied  as  by  48  Geo.  5.  c.  88. 

SecL  3.  The  treasury  may  order  a  remission  or  mitigation  of  penal- 
ties. 

Sect,  4.  Not  to  extend  to  drafts  on  bankers  for  the  use  of*  the 
drawer. 

Cap.  66.  An  Act  for  rcpet^ling  the  laws  now  in  force  relating 
to  the  discovery  of  the  longitude  at  sea. 

Sect.  1.    Former  acts  repealed. 

Sect.  2.  The  Lord  High  Admiral  may  authorize  the  publication  of 
the  "  Nautical  Almanack/'  and  the  penalty  for  pubhshuig  the  said 
almanack,  without  such  authority,  is  20L  for  every  copy. 

[[But  as  astronomers  cannot  be  made  by  act  of  parliament,  the  Admi* 
lalty  have  attempted  to  call  in  the  assistance  of  two  of  the  council  of  the 
Royal  Society,  at  which  that  ingenious  body  have  taken  ereat  offence, 
tliwIriTig  it  a  lob  for  fordng  two  nominees  of  the  first  lord  on  their 
coundjIT  Considering  the -recent  change  in  that  department,  we  cannot 
think  the  suspicion  fftoundless ;  but  in  a  subject  of  so  much  importance 
as  Uie  accuracy  of  Uie  Ephemeris,  we  should  be  sony  to  rely  on  the 
science  of  the  board  or  its  secretaries ;  neither  are  we  quite  sure,  judging 
l^  the  past,  that  sufficient  assistance  can  always  be  obtained  from  the 
sages  of  Somerset-house.]] 

Cap.  67.  An  Act  to  defray  the  charge  of  the  pay,  clothing, 
and  contingent  and  other  expences  of  the  disembodied  militia  m 
Great  Britain  and  Ireland,  and  to  grant  allowances  in  certain  cases 
to  subaltern  officers,  adjutants,  quarter-masters,  surgeons^  mates, 
and  serjeant-majors  of  the  militia,  until  the  twenty- fifth  day  of 
March,  1829. 

Cap.  68.  An  Act  to  amend  an  act  of  the  fifth  year  of  his  pre- 
sent Majesty  for  amending  the  laws  of  excise  relating  to  retail 
brewers. 

Sect.  1 .  Brewers  licensed  under  the  recited  act  may  sell  beer  between 
the  hours  of  four  in  the  morning  and  ten  in  the  evenings  subject  to  tie 
regulations  of  the  act. 

Cap.  69.  An  Act  for  the  more  effectual  prevention  of  persons 
going  annctl  }>y  night  for  the  destruction  of  game. 
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SecL  1 .  Persoiu  taking  or  destroying  game  by  night  to  be  eommifcted, 
for  the  first  offence,  for  three  months,  and  kept  to  hard  labour,  and  to 
find  sureties ;  second  offence,  six  months,  and  kept  to  hard  labour,  and  to 
find  sureties ;  third  oflfence,  to  be  liable  to  transportation. 

Sect,  2.  Owners  or  .occupiers  of  land,  lords  of  manors,  or  their  ser- 
vants, may  apprehend  offenders,  and  offenders  assaulting  or  offering  vio- 
lence, deemed  guilty  of  misdemeanor,  and  liable  to  be  transported  for 
seven  years,  or  imprisoned  two  years. 

Sect.  3.     Power  to  issue  warrants  for  tho  apprehension  of  offenders. 

Sect.  4f,  Summary  proceedings  limited  to  six  months,  and  indictment 
to  twelve. 

SccL  5,     Form  of  conviction. 

Href,  6.     Power  of  appeal. 

Std.  7.  No  certiorari  allowed,  nor  conviction  to  be  quashed  for  w«mt 
of  fona. 

Sect.  8.  Convictions  to  be  returned  to  the  quarter  sessions  and  regis- 
teied,  and  may  be  given  in  evidence. 

Seel-  9*  ^f  persons,  to  the  number  of  three,  being  armed,  enter  any 
land  for  the  purpose  of  taking  or  destroying  game  or  rabbits,  they  shall 
be  deemed  guilty  of  a  misdemeanor,  and  may  be  transported  for  four- 
teen years. 

Sect.  10.     Sheriffs  in  Scotland  to  have  a  cumulative  jurisdiction. 

Sect.  11.  Cases  in  Scotland  liable  tn  trai)s|HH'tation  to  be  tried  hefore 
the  high  court  or  circuit  court  of  justiciar}-. 

Sect,  12.  Night  shall  be  considered  tu  cunnijcncc  at  the  expiration 
of  the  first  hour  after  sun-set,  and  tn  conclude  at  the  beginning  of  the 
last  hour  before  sun-rise. 

[[Query. — What  almanack  to  be  evidence  ?]] 

Sect,  13.  Game  in  this  act  tu  include  hares,  plieusauts,  inurtridges, 
grouse,  heath  or  moor  game,  black  ^iime,  and  bustards. 

Cap.  ^0.  An  Act  to  alter  and  enlaige  the  innvers  of  an  act 
passed  in  the  'Jth  year  of  the  reij^'n  oi  iiis  ])roscnt  Majesty,  for 
extending  to  Charing-cross,  the  Strand,  and  places  adjacent,  the 
powers  of  an  act  for  making  a  more  convenient  coniuiunication 
from  Mary-le-bone  Park,  and  for  enabling  the  commissioners  of 
his  Majesty "'s  woods,  forests,  and  land  revenue,  to  grant  leases  of 
the  scite  of  Carlton  Palace,  and  for  other  purposes  relating 
thereto. 

Cap.  71-  An  Act  to  empower  the  deputy-warden  of  the  rinque 
Ports,  and  lieutenant  of  Dover  Castle,  to  act  for  the  lord  warden 
of  the  Cinque  Ports,  and  constable  of  Dover  Castle,  during  the 
indisposition  of  the  present  lord  warden. 

('ap.  72.  An  Act  to  extend  the  provisions  of  the  East  India 
Mutiny  Act  to  the  Bombay  marine. 

Cap.  TS,  An  Act  to  provide  for  the  relief  of  insolvent  debtors 
in  the  Kast  Indies,  until  the  1st  day  of  March,  1833. 
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Cap.  74.  An  Act  for  improving  the  administration  of  criminal 
justice  in  the  East  Indies. 

Cap.  fB.  An  Act  for  the  further  improTement  of  the  road 
firom  London  to  Holyhead,  and  of  the  road  from  London  to. 
Liverpool. 

Cap.  76.    An  Act  to  amend  the  laws  relating  to  the  customs. 

Cap.  77-  <An  Act  to  amend  the  acts  for  regulating  turnpike 
roads. 

Cap.  78.  An  Act  for  extending  the  acts  passed  in  the  43d 
and  59th  years  of  his  late  Majestv  King  George  the  Third,  for 
the  sale  and  mortgage  of  estates  or  persons  found  lunatics  by  in- 
quisition in  England  and  Ireland,  so  as  to  authorise  such  sale  and 
mortgages  for  spme  purposes  ;  and  for  rendering  incj^uisitions  on 
commissions  of  lunacy,  taken  in  England,  available  m  Ireland ; 
and  like  inquisitions,  taken  in  Ireland,  available  in  England. 

Cap.  79.  An  Act  to  repeal  an  act  passed  in  the  3d  year  of  his 
present  Majesty,  for  apportioning  the  burthen  occasioned  by  the 
military  and  naval  superannuations,  by  vesting  an  equal  annuity 
in  trustees  for  the  payment  thereof. 

Cap.  80.  (Ireland.)  An  Act  to  enable  bankers  in  Ireland  to 
issue  certain  unstamped  promissory  notes,  upon  payment  of  a 
composition  in  lieu  of  the  stamp  duties  thereon. 

Cap.  81.  (Ireland.^  An  Act  for  making  promissory  notes 
payable,  issued  by  bauKs,  banking  companies,  or  bankers  in  Ire- 
land, at  the  places  where  they  are  issued. 

Cap.  82.  (Ireland.)  An  Act  for  making  provision  for  the  light- 
ing, cleansing,  and  watching  of  cities,  towns  corporate,  and  market 
towns,  in  Ireland,  in  certain  cases. 

Cap.  83.  An  act  to  provide  for  the  administration  of  justice 
in  New  South  Wales  and  Van  Dieman's  Land,  and  for  the  more 
eflectual  government  thereof,  and  for  other  purposes  relating 
thereto. 

Cap.  84.  An  Act  to  continue  an  act  for  amending  and 
consolidating  the  laws  relating  to  the  abolition  of  the  slave  trade. 

Cap.  85.  An  Act  for  remedying  a  defect  in  the  titles  of  lands 
purchased  for  charitable  purposes. 

Sed*  I.  Deeds  relating  to  purchase  of  lands  for  charitable  purposes 
to  be  ^^d«  although  the  fomudities  prescribed  by  the  act  9  G.  2.  c.  36. 
have  not  been  duly  performed. 

Sect.  2.  Not  to  extend  to  deed  already  avoided,  or  suits  now  pending, 
nor  to  defeat  charitable  uses. 

Sect.  3,     Not  to  extend  to  deed  made  after  the  passing  of  this  act. 

Cap.  86.  An  Act  to  amend  an  act  for  the  amendment  of  the 
law  rcspectin<5  pilots  and  pilotage,  and  also  for  the  better  preserva- 
tion of  floating  lights,  buoys,  and  beacons. 
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Ca^.  87*  (Ireland.)  An  Act  to  continue  until  the  25th  day^  of 
March,  18299  and  from  thence  to  the  end  of  the  then  next  session 
of  parliament,  an  act  passed  in  the  6th  year  of  his  present  Majesty, 
rejecting  deserted  children  in  Ireland. 

Cap.  &.  {Ireland.^  An  Act  to  repeal  certain  provisions  in  se- 
veral acts  relating  to  tne  butter  trade  in  Ireland. 

Cap.  89-  An  Act  for  raising  the  sum  of  16,046,800/.  by  Ex- 
chequer bills,  for  the  service  of  the  year  1828. 

Cap.  90.  An  Act  to  amend  the  acts  for  regulating  the  reduc- 
tion of  the  national  debt 

Cap.  91.  An  Act  to  authorize  the  advance  of  a  certain  sum 
t>ut  of  the  consolidated  fund  for  the  completion  of  the  Welland 
Canal  Navigation  in  Upper  Canada. 

Cap.  92.  An  Act  to  consolidate  and  amend  the  laws  relating 
to  Saving  Banks. 

Cap.  93.  An  Act  to  allow  sugar  to  be  delivered  out  of  ware- 
house to  be  refined. 

Cap.  94.  An  Act  for  rendering  valid,  bonds,  covenants,  and 
other  assurances  for  the  resignation  of  ecclesiastical  preferments  in 
certain  specified  cases. 

[[Contrast  this  Act  with  that  of  the  last  session,  8  Geo.  4.  c.  S5.[] 

Cap.  9:'>.  An  Act  to  apply  the  sums  of  money  therein  men- 
tioned, for  the  service  of  the  year  1828,  and  to  appropriate  the 
supplies  granted  in  this  session. 
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Akt.  I.— history  of  the  FRENCH  CODES. 

La  Legislation  Civile  Comfnerciale  et  Criminelle  de  Franccy  ou 
Commentaire  et  Compliment  des  Codes  Franfais,  Par  M. 
Le  Baron  Locre,  Ancien  Secretaire  General  du  Conseil  tf  Etat. 
24  vols,  in  8vo.  a  Paris. 

The  design  of  the  present  paper  is  to  trace  the  history  of  the 
French  codes.  For  this  purpose,  we  shall  avail  ourselves  of  the 
interesting  work  of  Baron  Locre;  who,  in  his  capacity  as  Secre- 
tary General  to  the  Council  of  State,  was  present  at  all  the  deli- 
berations of  that  body ;  who  drew  up  all  the  pt'oces  verhaux^  in 
which  the  substance  of  their  discussions  was  embodied,  and  who 
consequently  was  better  qualified  than  any  other  individual  to  rive 
an  idea  of  the  spirit  whicn  animated  the  French  legislators.  We 
shall  have  recourse,  also,  to  printed  memoirs,  and  to  some  unpub- 
lished documents,  for  which  we  are  indebted  to  persons  well  con- 
versant in  the  events  which  we  are  about  to  narrate. 
•    The    French  revolution,  by  destroyii^  the   ancient  judicial 

asteiPj  PTid  introducing  new  principles  of  legislation,  and  above 
[,  by  amalgamating  the  different. ^ations<  which  political  events 
and  the  course  of  time  had  gathered  under  one  sceptre,  overturned 
the  barriers  which  had  hitherto  opposed  the  establishment  of  uni- 
formit^  in  the  law.  Each  of  the  nations  to  which  we  have  alluded, 
upon  Its  annexation  to  the  crown  of  France,  stipulated  for  the 
maintenance  of  its  peculiar  customs ;  regarding  the  preservation  of 
its  ancient  u»^s  as  an  indestructible  nrivilege.  Nothing  less 
than  the  great  intellectual  movement  at  tne  commencement  of  the 
revolution  in  1789  could  have  sufficed  to  blend  these  heterogene- 
ous materials  into  one  people;  merging  the  invidious  distinctions 
of  Breton,  Norman,  and  rrovengal^  in  the  simple  title  of  French 
dtiien. 

VOL.  II. — ^JU.  2  A 
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The  Constituent  Assembly j  howeyer,  was  too  deeply  occupied  to 
do  more  than  lay  the  first  stone  of  a  body  of  civil  law,  leavinff  to 
succeeding  assemblies  the  task  of  digesting  the  laws  that  it  n.-ul 
promulgated,  of  adding  to  their  nummr,  ai^  in  short  of  compL^t- 
mg  the  edifice  of  a  civil  code. 

The  Legislative  Assembly — short-lived  transition  from  a  sinking 
monarchy  to  a  republic  rising  in  the  midst  of  stormfr— was  equally 
unprovided  with  the  leisure  necessary  to  the  formation  of  a  code. 

Then  came  the  Convention,  It  was  little  to  have  been  ex- 
pected, that  under  its  sanguinary  and  terrible  sway,  the  foundation 
of  the  Code  Civil  would  be  laid.  Such,  however,  was  the  case. 
The  enterprize,  it  is  true,  w.is  attended  with  no  immediate  result 
It  only  gave  Cambacer^s  an  opportunity  of  preparing  a  prq/c/, 
which  afterwards  served,  in  many  respects,  as  tne  germ  of  the  code 
that  now  rules  the  French  nation. 

The  stormy  reign  of  the  Directory  was  unpropitious  to  the  suc- 
cess of  an  undertaking  which  required  so  much  calmness  and 
moderation.  It  was  not  until  Napoleon  had  seized  the  reins  of 
government  that  a  plan  for  the  accomplishment  of  one  of  the  chief 
promises  of  the  revolution  could  be  resumed. 

Immediately  after  the  18th  Brumaire^  a  commission  was  formed 
of  persons  of  acknowledged  experience,  for  the  purpose  of  accom- 
plishing a  work  so  often  renewed  and  abandoned.  The  labours 
of  this  body  were  not  without  their  influence  upon  the  definitive 
prqfetf  which  was  fi^amed  in  pursuance  of  the  following  decree  of 
the  24th  ThemUdoTy  an  8,  Cl2th  August  1800:)— 

''  Les  Consuls  de  la  Republique  arretent : 

"  Art.  1. — Le  Ministre  de  la  Justice  r^unira  dans  la  maison  du  Mi- 
nist^,  MM.  Tronchet,  President  du  Tribunal  de  Cassation,  Bigot- 
Pr6ameneu,  Commissaire  du  Gouvcrnement  pr^  le  Tribunal^  ct  Portalis, 
Commissaire  au  Conseil  des  prises,  pour  y  tenir  des  conferences  sur  la 
redaction  du  Code  Civil. 

**  Art.  2. — II  appellcra  a  ces  conferences  M.  Malevillc,  Membrc  du 
Tribunal  de  Cassation,  lequcl  reinplira  les  fonction^  de  Secretaire  redae- 
teur. 

''  Art.  3. — Le  Ministre  dc  la  Justice  rcmcttra  a  Touvcrture  des  con- 
fi^rences,  les  trois  projets  du  Code  Civil  redigds  par  ordre  dc  la  Conven- 
tion Nationale,  et  celui  qui  a  §te  pr§sent^  par  la  section  de  legislation 
des  comnusstons  legislatives. 

"  Art.  4. — MM.  Tronchet>  Bigot,  et  Portalis,  compareront  Tordie 
Buivi  dans  la  redaction  desprqjets  du  Code  Civil  publics  jusqu'a  oe  jour, 
et  d^termineront  le  plan  qui  leur  paraitra  le  plus  convenablc  d'adopter. 

'^  Art.  5.— Hs  discuteront  ensuite,  dans  rordre  des  divisions  qu'ils 
auront  fix^es,  les  principales  bases  de  la  l^islation,  en  matiere  civile. 

"  Art.  6. — Ce  travail  sera  termini  dans  la  demieie  decade  de  Pni- 
maire,  an  9,  (November,  1800,)  et  prtent^  it  cette  epoquc  aux  Consuls 
par  le  Ministre  de  la  Justice. 
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"  Art  7. — MM.  Tronchet,  Bigot-Pretimeneu^  et  Portiilis^  ;issisterout 
aux  seances  du  Conseil  d'Etat  dans  les  qucUes  la  discussion  du  Code 
Civil  aura  lieu." 

Tlie  projets  alluded  to  in  this  decree  were  the  two  which  had 
been  presented  to  the  Cwiventiwi  by  Cambaceres,  and  that  which 
was  prepared  by  the  legislative  commission  of  the  Cotimril  of  Five 
Hundred^  after  the  18th  Brumaircy  and  presented  by  Jacquemi- 
not. Immediately  after  its  nomination  the  new  commission  com- 
menced its  labours.  "M.  Abrial,'*  saysMalleville,  (a)  "then  minister 
of  justice^  in  communicating  to  us  this  decree,  announced,  that 
the  First  Consul  wished  the  work  to  be  completed  with  the  least 
possible  deky.  We  hastened  to  fulfil  his  wishes.  The  order  of 
the  titles  was  soon  agreed  upon,  the  subjects  distributed,  the  days 
of  meeting  for  the  examination  of  the  work  of  each  of  the  commis- 
sioners fixed  at  the  residence  of  M.  Tronchet,  our  worthy  presi- 
dent, and  by  dint  of  exertion  we  were  enabled  to  frame  a  civil  code 
in  four  months.     It  was  printed  by  the  1st  Plumose^  an  9.'' 

The  diacours  pr^liminairey  prefixed  to  the  prqfety  was  the 
work  of  M.  Portalis.  As  this  remarkable  production  is  in  the 
hands  of  many  of  our  readers,  we  shall  content  ourselves  with 
making  only  a  few  extracts  from  it,  such  as  will  best  exhibit  the 
principles  upon  which  the  prcjet  was  framed. 

''  We  have  not  permitted  ourselves/'  says  M.  Portalis,  '^  to  simplify 
the  laws  to  such  a  degree  as  to  leave  the  citiaens  without  rule  for  the 
ffuidance,  or  guarantee  for  the  security  of  their  most  important  intei  <tsts. 
We  have  also  guarded  against  the  danaerous  .ambition  .(^  wishing  to 
rq;ulate  everv  tpin^  and  to  foresee  every  thin^.  The  \irqats  of  society 
are  so  variecC  fhe  intercourse  between  nien  is  so  active,  their  interests 
are  so  midtifanousj  and  their  relations  so  extended  that  it  is  iiqpo'sible 
for  the  l^;ifllatQr  to  provide  for  every  emergency.  Even  in  those  mat- 
ters, wbi£  fall  rarticularly  under  his  attention,  there  will  he  an^nfini- 
tude  of  details  which  escape  him  altogether,  or  which  are  of  to6  suDtle 
and  variable  a  nature  to  become  the  object  of  a  specific  law. 

''  Besid^  how  can  we  arrest  the  march  of  time  ?  How  oppose  the 
current  of  events; or  the  insensible  change  that  takes  plaM  in  manners? 
How  can  we  calculate  beforehand  what  ^^perience  alorie  can  reveal  to 
us?  Can  foresight  extend  to  objects  whieh  thought  cannot  reach? 
However  complete  a  code  may  appear,  it  is  no  sooner  finished  4han  a 
thousand  unexpected  questions  present  themselves  to  the  magistfate. 
For  the  law  remains  as  it  is  written.  Men,  on  the  contrary,  iwrer 
repose,  they  are  always  in  action ;  and  this  movement,  which  ^lows  no 
paupe,  and  the  effects  of  which  ate  differently  modified  by  dreumstances, 
produces  every  instant  some  new  combination,  some  new  fiifit,  sooie  new 
result. 

**  A  multitude  of  pmnts,  therefore,  must  necessarily  be  ribandoned-to 
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the  empire  of  custom^  to  the  discussionB  of  the  learned,  and  to  the  arbi- 
trement  of  the  judges. 

"  The  office  of  the  law  is  to  fix  by  enlai^ed  views  the  general  maxims 
of  right,  to  establish  principles  fruitful  in  consequences,  and  not  to 
descend  to  the  details  of  all  the  questions  which  may  arise  upon  each 
particular  topic.  It  is  for  the  magistrate  and  the  jurisconsult,  pene- 
trated with  the  general  spirit  of  the  laws,  to  direct  their  application. 

"  It  would,  undoubtedly,  be  desirabLe  that  all  matters  could  be  regu« 
lated  by  specific  laws.  But,  in  the  absence  of  a  precise  text,  ancient 
and  invariable  usage,  an  uninterrupted  series  of  uniform  decisions,  a 
received  opinion  or  maxim,  will  supply  the  place  of  law.  Should  on 
absolutely  new  fact  occur,  in  which  no  assistance  can  be  derived  from 
what  is  already  established  and  known,  recourse  must  be  hod  to  the 
principles  of  natural  law.  For,  if  the  foresight  of  l^islators  is  limited, 
nature  is  infinite,  and  she  applies  herself  to  every  thing  that  can  interest 
man. 

**  The  people,  it  may  be  said,  will  never  be  able  to  discover  in  the 
midst  of  this  labjrrinth  what  they  ought  to  avoid,  or  what  do,  in  order 
to  enjoy  their  property  and  rights  in  security.  But  would  a  code  the 
most  simple  be  within  the  comprehension  of  all  classes  of  society?  Would 
not  the  passions  of  mankind  be  perpetually  occupied  in  perverting  its 
true  sense?  I^not  some  degree  of  experience  necessary  in  order  to 
make  a  ^ise  application  of  the  laws?  It  would  be  a  monstrous  error, 
then,  to  suppose,  that  a  body  of  laws  could  be  framed  which  would  pro- 
vide for  all  possible  cases,  and  at  the  same  time  be  understood  by  the 
lowest  citixen. 

"  In  the  present  state  of  society  it  is  a  happy  circumstance  that  juris- 
prudence forms  a  science  which  can  fix  talent,  flatter  self-love,  and 
awaken  emulation.  It  is  fortunate  that  there  exist  collections  of  prece- 
dents and  an  unbroken  tradition  of  usages,  maxims,  and  rules,  so  that  the 
judge  is  in  some  measure  constrained  to  decide  to-day  as  was  decided 
yesterday;  and  that  there  are  no  other  variations  in  judgments  but 
those  that  are  called  for  by  the  progress  of  knowled^  and  the  force  of 
circumstances.  It  is  fortunate,  also,  that  the  necessity  which  compels 
the  judge  to  inform  himself,  to  moke  researches,  and  to  master  the  ques* 
tions  submitted  to  him,  never  allows  him  to  forget,  that  if  there  are 
cases  which  are  left  to  the  arbitrary  decision  of  his  reason,  there  are  none 
left  to  his  caprice  or  his  mere  will.  Whenever  the  law  is  dear,  it  must 
be  followed ;  when  obscure,  its  dispositions  must  be  carefully  investi- 
ffated.  If  there  be  no  law,  recourse  must  be  had  to  usage  or  equity. 
There  is  a  srienoe  for  legislators,  as  there  is  for  magistrates;  nor  dres 
the  one  resemble  the  other.  The  science  of  the  legislator  consists  in 
discovering  upon  each  occasion  the  principles  ^uost  conducive  to  the  pub- 
lic welfare.  The  science  of  the  magistrate  is  to  bring  these  prinaples 
into  action ;  to  extend  and  ramify  them  by  a  wise  and  sound  application 
to  particular  cases ;  to  study  the  snirii  of  the  law  where  the  leUer  kills; 
and  not  to  expose  itself  to  the  risk,  of  being  by  turns  slavish  and  refimo- 
tory,-^-of  disobeying  through  a  spirit  of  servility. 

'<  It  is  the  duty  of  the  legislator  to  watch  over  jiurisprudence ;  he  will 
derive  instruction  from  it ;  he  will  himself  correct  it ;  but  jurisprudence 
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there  must  be.  In  the  infinite  diversity  of  subjects  which  fall  under  the 
control  of  civil  law,  and  upon  which  a  judgment  in  most  cases  consists 
less  in  the  application  of  a  precise  text  than  in  the  combination  of  several 
texts,  which  lead  to  a  decision,  rather  than  contain  it  within  themselves, 
jurisprudence  is  as  indispensable  as  law.  It  is  to  jurisprudence,  then, 
that  we  must  abandon  those  rare  and  extraordinary  cases  which  cannot 
enter  into  the  scheme  of  a  rational  l^;islation ;  the  variable,  unaccommo- 
dating details,  which  ought  never  to  occupy  the  attention  of  the  legis- 
lator; and  all  those  objects  which  it  would  be  in  vain  to  attempt  to 
foresee,  and  dangerous  prematurely  to  define.  Experience  alone  can  fill 
up  the  void  spaces  which  we  must  leave.  Les  codes  des  peuples  se  font 
avec  le  temps;  nuns,  d  proprement  parler,  on  ne  les /ait  pas* ' 

The  projet^  formed  upon  these  principles,  was  addressed  to  the 
Court  of  Cassation  and  the  tribunals  of  appeal,  that  they  might 
make  their  observations  thereupon.  And,  in  fact,  as  soon  as  the 
comments  of  the  higher  judicial  bodies  of  the  nation  were  trans- 
mitted to  the  government,  they  were  printed  and  distributed 
among  the  members  of  the  Conseil  cTEtati,  the  TrihuncU,  and  the 
Corps  Ijegislatif^  and  the  other  persons  >v<ho  were  to  co-operate  in 
the  grand  work  of  the  code  civil.  The  government  also  ordered 
the  Prussian  code  to  be  translated  and  piiblished,  in  the  hope  that 
it  might  furnish  useful  suggestions  to  tne  French  legislators. 

The  projet^  together  with  the  observations  of  tl^e  Tribunals,  was 
referred  in  the  usual  course  to  the  secOonipf  legislation  of  the  Con- 
sell  cT^^n^  composed  of  Messrs.  Boulay  (de  la  Meurthe),  president, 
Berlier,  Emmery,  Portalis,  R6al,  and  Thibeaudeau. 

After  a  preliminary  examination  of  >he  projet  by  the  section  of 
legislation^  the  discussion,  in  a  general  assembly  of  the  Cons^ 
d'Etat^  was  opened  on  the  28th  Messidor^  an  9,  (July  17»  IBOl ;) 
and  after  a  suspension,  for  reasons  which  we  shall  presently  men- 
tion, from  the  14th  Nivose^an  10,  (January  4,  1802,)  ta  the  22d 
FrttctidWy  (September  9,  l(tt)2,)  it  terminated  on  the  26th  Veil- 
tose^  an  12,  (March  17,  1804,)  occupying  102  sittings.  Con- 
formably- with  the  decree  of  the  24th  Thernudor^  an  8,  the  mcm- 
b^  of  the  commission  assisted  in  the  labours  of  the  section  of 
legislation^  and  had  a  voice  also  in  the  sittings  of  the  ConseH 
(fEtat  The  decree  indeed  only  accorded  this  privilege  to  Tron- 
chet,  Bigot-Fr6ameneu,  and  Portalis,  but  Maleville  was,  neverthe^ 
less,  admitted. 

In  the  general  assembly  of  the  Conseil  d'Etat  of  the  28th  Mes- 
sidoTj  an  §9  the  First  Consul  demanded  an  account  of  the  progress 
made  in  the  work.  After  the' necessary  explanations  had  been 
given  by  PorUdis,  in  the  name  of  the  section  of  legislation^  the 
rollowing  resolutions  were  adopted : — 

"  1.  That  tiheprqfet  of  the  code  civil  shall  be  divided  into  as  many 
separate  laws  as  the  subject-matter  will  allow. 
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"  2.  That  the  dispositioiia  of  the  preliminary  lxx>k  which  appertun 
to  legulation  shall  be  reduced  to  a  single  profet  de  hi 

"  3-  That  the  section  cf  legUlaium  shall  present,  without  delay,  the 
dispofiitions  of  the  first  book,  entitled  '  Of  Persons,'  difided  into  profels 
de  lid;  and  that  these  profels  shall  be  immediately  printed  and  distri- 
buted, to  be  discussed  at  the  first  sitting  after  the  dismbution. 

It  was  also  resolved,  on  the  proposition  of  th«  Consul  Camba- 
cer^ : — 

<*  1.  That  in  the  framing  of  the  prqfeU  the  future  tense  shall 
always  be  employed. 

"  S.  That  the  precis  verbal  shall  contain  an  analysu  of  each  discus- 
sion, and  shall  be  printed  and  distributed  to  the  msmbers  of  the  Conser- 
votive  Senate,  the  Corps  Ugislaiif,  ihe  TrUmnMie,  and  the  Comri  of 
Cassation" 

The  second  sitting,  on  the  4th  Thermidory  an  9,  (July  23, 
1801,)  was  employed  in  dividing  the  code  ohU  into  titl^  FoH- 
alis,  in  the  name  of  the  section  of  legislation^  announced  that  the 
section  had,  in  conformity  with  the  resolution  of  the  previous  sit- 
ting, divided  the  first  book  of  the  code  into  the  following  ten  pro- 
jets  de  loi : — 

"  1.  Projet  de  la  publication,  des  efieU,  ot  de  rapplicationdesloisen 
general. 

"  2.  Projet  des  personnes  qui  jouissent  das  droits  dvils  et  de  celles 
qui  n'en  jouissent  pas. 

"  3,  Projet  des  actes  destines  k  constater  I'^tat  driL 

'*  4i.  Projet  du  domicile  et  de  I'absence. 

"  5.  Projet  du  mariage. 

"  6.  Projet  du  divorce. 

"  7.  Projet  de  la  paternity,  de  la  filiation^  et  de  Tadoption. 

**  8.  Projet  de  la  puissance  natemelle. 

'<  9.  Projet  de  la  minority,  de  la  tutelle,  et  de  Temandpatian. 

"  10.  Projet  de  la  majoriti^  et  de  I'intordiction/' 

The  Conseil  (TEtat  then  determined,  that  in  the  other  parts  of 
the  code  the  divisions  indicated  by  the  projet  should  be  followed ; 
and  that  a  pwjet  de  loi  should  be  prepared  to  unite  into  one  body 
the  difierent  laws  which  should  be  decreed,  and  to  give  to  all  the 
articles  a  regidar  series  of  numbers. 

The  prqjets  having  been  adopted  by  the  Conseil  d'Etatj  the 
next  step  was  to  procure  for  them  the  legislative  sanction.  The 
three  first  tides  were  therefore  presented  to  the  Tribunate.  This 
assembly  contained  within  it  men  warmly  attached  to  the  repub- 
lican system,  who  had  resolved  to  oppose  a  leg^  resistance  to  the 
ambitious  views  of  the  First  Consul.  The  discussion  of- the  code 
civil  gave  them  an  opportunity  of  signaliaxur  their  oppodtion.  The 
three  prqjets  were  violentiy  attacked.  The  tribune  Andrieux, 
after  severely  critiddng  the  plan  and  style  of  the  first  prqjet^ 
proposed  its  rejection,  upon  the  grounds  ^^  that,  as  it  referred  not 
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merely  to  the  code  cioil,  but  to  all  the  other  codes,  and  even  to  all 
the  laws  indiflerently,  it  ought  not  to  be  placed  at  the  head  of  a 
code  to  which  it  did  not  belong  more  than  to  any  other  part  of  the 
laws.^  The  result  was,  that  it  was  rejected  in  tne  Tribunate^  by 
65  voices  against  13;  and,  in  spite  of  the  efforts  of  Portalis  and 
Berlier  in  the  Corps  Legislaiif,  it  was  there  also  rejected  by  142 
voices  against  139. 

Simeon,  who  brought  up  the  report  of  the  committee  upon  the 
first  title  of  the  second  profet^  declared,  that  if  the  prqfet  had 
consisted  of  this  title  only,  the  committee  would  have  proposed  its 
adoption,  notwithstanding  some  trifling  errors  in  its  construction ; 
but  that  the  defects  discovered  in  the  second  title,  upon  which 
Thiesse  was  to  report  on  the  following  day,  had  determined  the 
majority  of  the  committee  to  propose  the  rejection  of  the  entire 
profet  And,  in  fact,  after  a  debate  of  seven  or  eight  days,  the 
second  title  was  rejected  by  61  voices  against  31. 

A  resistance  so  energetic  was  highly  displeasing  to  the  First 
Consul,  and  he  frequenUy  gave  vent  to  his  anger  at  the  sjnrit  of 
opposition  that  began  to  manifest  itself.  M.  L,oct6  informs  us, 
that  upon  this  occasion  Buonaparte  exclaimed,  in  a  full  meetinff  of 
th^  Conseild'Eiatj  <*  Ho!  if  this  is  the  way  they  proceed,  I  shall 
resume  my  sword.  {Ho!  si  Von  marche  ainsi^je  reprendr^i  mon 
sahrey)  At  another  time,  adds  the  same  audior,  **  the  tribunes 
havinff  in  an  audience  assumed  a  somewhat  high  tone,  he  an- 
swered them  in  a  still  higher,  and  sent  them  away  quite  confounded. 
When  he  returned  to  his  cabinet,  he  said  to  us  laughing,  *  These 
people  think  that  it  is  here  as  with  the  Directory ;  that  I  snail  flatter 
and  coax  them ;  but  they  are  much  mistaken :  quand  ils  me  diront 
des  sottiseSije  leur  en  rSpondrai  d^autres,^^  Thibeaudeau  also 
mentions  in  his  Memoirs,  that  in  an  audience  given  to  the  senate, 
Napoleon,  speaking  of  the  Trthunate^  said,  **  Ginguent  a  ddntU 
le  cofiD  de  pied  de  Cdne;  ils  soni  douze  ou  quinxe  mitaphysiciens 
bons  a  Jeter  i  Feau.  &est  une  vermine  que  fat  sur  mes  habits. 
H  nefautpas  croire  que  je  me  laisserai  attaquer  comme  Louis 
XVL ;  jene  le  souffrirai  pas!^ 

These  twelve  or  tmeen  metaphysicians,  who  thus  kindled  the 
wrath  of  the  First  Consul,  were  men  distinguished  for  their  lite- 
rary and  scientific  acquirements,  who  wished  to  give  a  more  liberal 
direction  to  the  laws  submitted  to  their  sanction  by  the  consular 

gwemment  Amon^  these  were  to  be  found  Ginguent,  Cheni^r, 
aunou,  Andrieux,  Sexyamin  Constant,  J.  B.  Say,  &c.  Assqredly 
the  intentions  of  such  men  could  not  have  been  other  than  honour- 
able;  and  dthough  it  has  pleased  M.  Locr6  to  appl^  to  them  the 
epidiet  <<  turhufms^  it  may  be  safely<assumed,  that  if  their  coun- 
sels had  been  attended  to,  and  their  experience  turned  to  account, 
tbeat  mttaphyriaens  bons  ^  Jeter  i  FedM  mwdd  hai^  obtained 
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important  ooncesaoiis  in  the  interest  of  liberty,  as  well  in  the  code 
dM  as  in  the  other  laws  of  the  same  period.  Napoleon,  however, 
would  no  longor  tolerate  an  opposition  that  kept  alive  a  national 
spirit  which  might  prove  fatal  to  the  success  of  his  ulterior  de- 
signs. On  the  12th  Nivoae^  an  10,  he  addressed  the  following 
message  to  tte  Corps  Legialatif: — 

**  L^islators!  The  government  has  resolved  to,  withdraw  the 
prqjets  de  loidu  code  civile  and  that  which  relates  to  the  re-esta^ 
blidmient  of  the  system  of  branding  criminals.  It  is  with  pain 
that  it  finds  itself  obliged  to  postpone  to  another  period  laws  so 
anxiously  expected  by  the  nation ;  but  it  yields  to  the  conviction, 
that  the  time  is  not  yet  arrived  when  these  momentous  questions 
can  be  discussed  with  the  calmness  and  unity  of  purpose  which 
they  demand.- 

Nor  did  he  rest  here.  He  expelled  from  the  Tribunate  all  the 
members  who  gave  him  umbrage;  and  the  Senattts-ConstUte  of 
the  16th  Thermidor^  an  10^  which  proclaimed  him  First  Consul 
for  lift,  reduced  the  Tribunate  to  50  members,  to  commence 
from  an  13.  ^^  From  that  moment,^  says  Thibeaudeau,  **  the 
shadow  of  a  representative  government,  which  the  constitution  had 
preserved  in  the  Tribunatef  vanished,  together  with  the  essential 
characteristic  of  such  a  government,  namely,  the  free  and  public 
discussion  of  the  laws.  Discussion  was  soon  transported- from  the 
tribune  to  the  salon  of  a  consul.^ 

These  events  interrupted  for  some  time  the  debates  upon  the 
code  civil;  and  it  was  not  until  eight  months  afterwards,  that  is 
to  say,  on  the  22d  Fructidor,  an  10,  (September  9, 1802,)  that 
the  discussions  in  the  Conseil  d'Etat  were  resumed,  or  rather 
recommenced.  At  this  sitting,  the  consul  Cambac^rte  declared 
that,  in  conformity  with  the  resolution  of  the  government,  and  the 
wish  manifested  by  the  Tribunate^  conferences  had  been  held  in 
hb  presence  upon  the  prqfet  of  the  code  civile  and  that  the  five 
first  titles  of  the  first  book  had  been  therein  discussed ;  that  these 
prqfets  would  be  presented  anew  to  the  Conseil  d^Etat  in  their 
improved  shape,  and  that  the  discussion  upon  the  tides  which 
had  not  yet  b^n  examined  by  the  council,  would  be  also  resumed. 

It  is  here  necessary  to  enter  into  some  details  respecting  the 
debate  that  took  {)lace  in  the  Conseil  d^Etat  upon  the  subjects  of 
divorce  and  adoption,  the  particulars  of  which  remained  for  a  long 
time  unknown,  m  consequence  of  the  prods  verbaua  not  having 
been  printed.  M.  Locr^  informs  us,  th^t  at  the  moment  of  the 
/ei'^  du  boudier  by  the  Tribunate^  prods  verbau^  were  ready 
for  the  press,  containing  the  discussions  that  had  tak^nplace  from 
the  4th  Brumaircy  an  10,  up  to  the  15th  Nivose.  During  this 
time  there  had  been  twenty-one  uttings,  and  those  of  considmUe. 
length ;  '<  for  at  that  time,""  says  he,  <<  the  Conseil  dEiai,caa^ 


1829.]  History  of  the  French  Codes.  349 

menced  at  noon,  and,  when  the  First  Consul  presided,  we  never 
broke  up  before  seven,  eight,  or  sometimes  nme  o^clock  in  the 
evening.  The  whole  of  this  part  of  the  discussion  remained 
unpubfished.  We  shall  allow  M.  Locr6  to  give  his  own  explana- 
tion of  the  cause  of  this  departure  from  the  original  plan. 

'«  The  omission,"  he  observes,  <'  was  remarked  at  the  time,  and  the 
reason  often  sAed,  1  was  forced  to  di^uise  the  real  cause*  then,  but 
now  I  am  at  liberty  to  disclose  it. 

"  Napoleon,  httle  anticipating  the  criticfisms  of  the  TribmniUe,  had  ez« 
pressed  himself  with  much  fre^om  upon  all  subjects,  not  scrupllne  to 
broach  ideas,  the  boldness  of  which  sometimes  boidered  upon  paraoox. 
But  it  was  upon  the  ouestions  of  divorce  and  adoption  that  he  particu- 
larly launched  out.  Both  questions,  indeed,  were  deeply  interesting  to 
his  political  plans,  although  he  was  too  much  on  his  guard  to  let  ibis 
uppear.  No  sooner  did  he  find  himself  exalted  to  the  summit  of  power 
than  he  conceived  the  idea  of  becoming  the  sovereign  of  France,  by  one 
title  or  another.  But  masmuch  as  his  sovereignty  would  be  but  a  frail 
possession  if  it  rested  upon  the  transient  tenure  of  his  own  existence,  his 
thoughts  were,  also  bent  upon  having  heirs ;  the  more  so,  that  he  could 
littie  depend  upon  his  brothers,  who,  without  his  genius,  had  ambition 
as  unbounded.  We  have  often  heurd  him  say,  uiat  it  cost  him  leas, 
trouble  to  govern  Fiance  than  his  own  family.. 

'*  As  he  coidd  not  expect  to  have  children  by  Madame  Buonaparte, 
he  had  only  a  choice  between  two  alternatives ;  either  to  divorce  his 
wife^  in  order  to  contract  another  marriage  likely  to  be  more  fruitful,  or 
to  procure  an  heir  by  adoption. 

"  He  disapproved  of  divorce ;  would  never  permit  it  to  those  about  his 
person ;  and  had  interdicted  it  in  his  family.  I  had  been  em  alloyed  to 
draw  up  what  have  been  called  The  StaitUes  of  the  Imperial  Ftmify; 
and,  not  knowing  whether  it  was  his  intention  to  subject  his  family  to 
the  general  law  of  tiie  land,  or  to  except  them  from  its  provisions,  I  had 
placed  in  my  prqfet  two  articles,  one  over  aeainst  the  otiier;  the  first  of 
whidi  ran  thus — '  Divorce  is  interdicted  tn  the  Imperial  Jinnify ;  the 
8econd,-^^o  divorce  can  take  place  in  the  Imperial  Jfamify,  excqtt  with 
the  consent  ^  the  Emperor/  He  struck  out  the  latter,  and  adopted  the 
jformer. 

'  ''  Added  to  tiiis  repugnance  to  divorce  itself,  there  was  a  still  most 
powerful  objection  which  opemied  upon  his  mind.  To  his  wife  he 
owed  his  elevation  ;  die  mairiage  that  he  had  contracted  with  Madame 
de  BeauhamoiB  was  die  first  step  in  his  advancement :  how  then  could 
he  break  it  without  ingratitude?  Those  have  little  known  him  who 
have  represented  him  as  hard-hearted  and  insensible;  on  tiie  contrary, 
goodness  was  natural  to  him;  and  whenever  the  line  of  his  policy  Idfit 
him  to  himself,  his  soul  was  open  to  gratitude,  to  afiection,  and  to  pity. 

'*  These  feelings  hushed  for  the  time  the  dictates  df  his  policy.  Ma« 
dame  Buonaparte  was  alarmed,  and  did  not  conceal  her  inquietude. 
Each  evening  she  anxiously  inquired  what  had  been  done  in  the  council ; 
nHiether  they  had  admitted  divorce;  upon  what  condition^  &c.  In  aH 
probability  explanations  then  took  place  between  them,  either  directly. 
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or  through  the  medium  of  a  third  party.  They  succeeded;  for,  in 
order  to  reassure  her^  he  caused  her  to  be  crowned  empress.  Subse- 
quently his  political  views  gained  the  ascendant,  and  this  tie  was  found 
too  weak.  Napoleon,  however,  did  not  rend  it  asunder  violently ;  he 
observed  all  proper  forms.  An  act  of  the  senate  annulled  the  civil  con- 
tract ;  an  ecclesiastical  act,  founded  upon  the  absence  of  the  airij  dis- 
solved the  religious  tie. 

''  Nevertheless,  at  the  time  when  the  code  civil  was  under  discussion. 
Napoleon  never  imagined  that  the  day  would  arrive  when  he  would 
employ  the  senate  in  such  an  office.  His  object,  then,  was  to  secure  to 
himself,  under  the  sanction  of  the  law  of  the  land,  the  means-  of  con- 
tracting a  new  alliance,  if  at  a  future  period  his  political  interests  should 
require  it.  For  this  reason  he  did  not  oppose  divorce,  although  he 
detested  it;  and  it  was  adopted  without  discussion.  But  he  insisted 
warmly  upon  the  necessity  of  admitting  such  undefined  pleas,  as  would 
allow  married  people  to  separate  without  dishonour.  Iliis  he  did  that 
he  might  have  the  means  of  employing  divorce  with  decency,  should  he 
ever  be  obliged  to  have  recourse  to  it. 

"  But  in  renouncing  this  expedient,  he  was  driven  to  adoption.  The 
law  of  January  18, 1792»  had  introduced  this  institution  in  principle.  (6) 
The  commissioners  neither  proposed  its  organisation  nor  even  its  nuun- 
tenanoe,  preserving  the  most  ^ofoimd  silence  upon  the  subject.  Aware, 
however,  that  the  First  Consul  might  wish  to  have  recourse  to  it,  they 
found  it  convenient  to  admit  it,  '  comme  mSiure  de  politique;  parcequ*il 
importaii  grandement  d  Vetat,  que  ses  citoyens  recommandahles  par  let 
services  aSUs  lui  ont  rendus,  et  qui  les  circonstances  ont  M^s  du  mari^ 
age,  ou  aont  Funion  etait  stMle,  pusseni  par  des  chtnx  MairSs  el  commM" 
n^ment  preferaUes  au  hazard  de  la  naissance,  lui  laisser  des  enfans  qui 
leur  ressemblerU/  It  was  impossible  to  designate  the  First  CodsuI^  or 
even  the  second  in  less  equivocal  terms. 

"  But  this  would  have  been  disclosing  too  fuUy  his  design  of  founding 
Sjdynasty,  and  it  was  not  yet  time  to  allow  a  suspicion  of  the  kind  to 
get  abroad.  The  section  of  legislation,  therefore,  presented  a  prqfet, 
rendering  adoption  an  institution  of  common  right,  open  to  all  citisens. 
Neverth3ess»  while  making  it  general,  Napolecm,  in  the  course  ci  the 
discussion,  ^recurred  insensibly  to  the  idea  of  not  permitting  it,  except 
with  the  sanction  of  the  higher  authorities  of  the  state,  and  accompanied 
with  forms  the  most  solemn.  It  will  be  readily  conceived  that  it  would 
not  have  pleased  him  to  be  obliged  to  present  a  requite  to  the  Tribonals 
and  to  |irocure  a  successor,  and  give  a  sovereign  to  France  liy  means  of 
a  judicial  decree,  in  the  same  way  as  the  most  obscure  citisen  would 
establish  an  heir,  or  a  successor  in  his  profession.  Whoever  will  atten- 
tively read  these  interesting  discussions,  which  are  not  generally  known, 
will  admire  the  address  with  which  he  disffuised  his  real  sentimeniSy 
ffiving  at  the  same  time  a  direction  to  the  debate  which  made  them  pnv 
dominate. 

**  He  oould  not,  however,  entirely  conceal  from  view  his  secret  pur- 


(b)  VAuemUh  ^aikmrnk  ^crHe^  que  ton,  eomU6  de  legidatifm  eofuprtndrm  U»s 
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poses  when  he  came  to  explain  himself  upon  the  principles  of  adoption, 
and  the  supernatural  effects  which,  according  to  him,  it  was  to  produce. 
Adoption  was  to  he  such  a  fiction  as  should  counterfeit  nature — a  sort  of 
sacrament,  which  would  establish  the  feelings  and  affections  of  father 
and  son  between  strangers  in  blood. 

«"  Si  I'adoption,'  s^  he,  *  ne  doit  pas  faire  naitre,  entre  Padoptani 
et  I'adopte,  les  sentimens  de  pere  et  de  fils,  et  devenir  une  imitation  par- 
faite  de  la  nature,  11  est  inutile  de  Vttablir.  II  faut  I'organiser  de  ma- 
nike  k  fiapper  assez  vivement  Timagintftion,  pour  que  le  pere  adoptif 
obtienne  dans  le  coeur  du  fils  adoptS  la  preference  sur  le  p^  natureL 
Qu*on  r^rige  en  sacrement  politique  dont  I'autorit^  la  plus  dminente 
soit  le  ministre.  Elle  n'agirait  pas  la  comme  pouvoir  purement  civil, 
oomme  lorsqu'il  ne  faut  que  decider  d'une  propriety ;  elle  agirait».pour 
aina  dire,  oomme  grand  Pontife  de  la  Republique,  au  nom  du  souverain, 
dont  la  puissance  sur  la  terre  est  une  vive  image  de  la  toute  puissance  de 
Dieu.  Si  I'efflise  connaissait  Tadoption,  point  de  doute  qu'eUe  ne 
s'eflbr^t  d'incmquer  par  les  c^r^monies  les  plus  augustes,  les  soitimens 
que  I'adoption  doit  produire.  On  ne  joue  pas  avec  .les  hommes  comme 
ayec  les  choses  inanimees.  Les  hommes  ne  se  meuvent  que  par  I'ftme.  C'est 
done  retr6cir  I'adoption,  c'est  la  d6naturer  que  dePoperer  par  une  simple 
d^daration  faite  devant  un  notaire  ou  a  un  greflfe,  et  dont  chacun  pent 
dire  le  prix. 

"  *  II  faut  donner  au  pere  adoptif  plus  qu'un  heritier,  il  faut  lui  donner 
un  fils;  et  oependant,  au  chan^ment  de  nom  pr^,  Padoptbn,.  si  die 
n'est  une  institution  morale,  si  elle  est  revocable,  ne  fait  plus  qulm 
h^tier.  Ou  est  la  difference  ?  Dans  TOrient,  chex  les  Mamduks  par 
exemple,  Pesclave  admis  dans  la  famille  mllitaire,  est  a  I'^gal  des  enfans, 
et  a  pour  son  patron  le  meme  devouement  que  ceux-d  ont  pour  leur 
p^ie.  II  est  done  possible  de  faire  naitre  ce  sentiment,  pourvu  qu'on 
trappe  des  imaginations  encore  vier^.' 

"  These  and  similar  expressions,  if  they  had  been  known  at  the  time, 
would  have  made  it  evident  to  the  least  discerning,  that  the  First  Consul 
was  desiious  of  procuring,  by  adoption,  children  as  devoted  to  him  as  if 
they  were  the  gift  of  nature ;  and  that  the  establishment  of  sovereignty 
and  the  foundation  of  a  dynasty  were  at  the  bottom  of  this  project.  It 
would  then  have  been  worse  than  imprudent  to  publish  them  in  the 
heat  of  the  dispute  with  the  Tribunate.  The  publication  of  the  other 
debates  upon  different  matters  would  have  been  attended  with  equal 
inconvenience.  There  were  certsdn  traits  in  them,  which,  however  un- 
reasonably, would,  under  existing  circumstances,  have  drawn  down  no 
friendly  criticisms.  This  I  fdt,  and  fearing  to  commit  myself  in^the 
eyes  of  the  First  Consul,  ether  by  printing  or  not  printing,  1  went  to 
|titw  in  order  to  explain  my  embamuument.  He  anticipated  me :  *  Have 
you/  said  he,  '  sent  the  continuation  of  the  prods  verhaux  to  press?'— 

« No,'  I  replied;  *  I  came,  on  the  contrary '    *  Do  not  print  them,' 

he  xeiained ;  *  we  will  see  about'it  hdeidler.' 

"  But  this  suspension  wa3  never  removed;  and  when,  eight  months 
afterwaids,  the  discussion  of  the  code  civil  was  resumed,  and  we  came  to 
the  question  of  adoption,  the  First  Consul  sufiered  an  expression  to 
escape,  which  I  took  care  not  to  insert  in  the  prods  verbal:-^*  II  est 
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ft»Me  ^  Auu  hi  discutsums  priddenles,  Fanafyse  nous  ait  einportS 
trap  hin  ;*  wliich  proved  that  he  was  anxious  to  consign  that  part  of  the 
procks  verbaux  to  oUlTion. 

"  His  plansj  moreover^  were  changed.  He  continued,  indeed,  to  adhere 
to  the  intention  of  adopting  a  son  ;  and  the  tenderness  that  he  entertained 
for  the  child  of  his  hrother  Louis,  and  the  .affectation  with  which  he  dis- 
played It,  shew  that,  if  death  had  not  rohhed  him  of  his  nephew,  his 
choice  would  have  &11en  there.  But  he  would  no  longer  consent  to 
ado]^  in  the  vulgar  form.  He  had  conceived  the  idea  of  consecrating  the 
act  tiy  a  decree  m  the  senate;  and  this  occasioned  the  4th  article  m  the 
SenatuS'^OMuUe  ol  the  £8th  Fhreal,  an  12;  which  empowered  him  to 
adopt  the  children  and  grandchildren  of  his  brothers  in  the  transmissian 
of  the  crown,  but  interdicted  adoption  to  his  successors ;  thus  proving, 
that  he  had  always  regarded  adoption  with  the  view  of  founding  a 
dynasty." 

Relieved  from  the  importunate  opposition  of  the  Tribunate^ 
the  council  was  enabled  to  resume  the  discussion  of  the  code  civile 
and  no  further  obstacle  interposed  to.  prevent  its  being  voted  bv 
the  corps  iigislatif.  To  guard  against  the  recurrence  of  difficul- 
ties, a  decree  of  the  18th  GermituU^  an  10,  directed,  that  the 
projets  should  be  communicated  officially^to  the  select  committee 
of  the  Ti-ibunatCj  and  the  obse^rvations  of  this  body  thus  collected 
before  the  opening  of  the  regular  discussions  in  fuU  assembly ;  so 
that  this  discussion  became  a  mere  farce,  every  thing  that  was  to 
be  done  being  previously  arranged. 

The  work  of  M.  Locr^  contains  a  complete  analysis  of  the 
proces  verbatuv  of  the  Conseil  d'Etat^  and  a  correct  report  of 
ihe  set  speeches  delivered  by  the  government  orators,  befere  the 
Tribunate^  and  the  corps  legislatif.  It  contains,  also,  the  official 
comments  of  the  Tribunate  above-mentioned.  Thibeaudeau,  who 
was  an  eye-witness  of  all  that  took  place  relative  to  the  formation 
of  the  code,  says,  in  his  Memoirs,  that  the  observations  of 
Napoleon,  so  far  from  being  flattered  by  M.  Locr^s  version,  have 
lost  a  great  part  of  their  boldness  of  conception,  their  originality, 
and  force  of  expression.  In  support  of  his  assertion,  he  gives  his 
own  analysis  of  Napoleon^s  remarks,  aijtd  compares  it  with  that  of 
Locr^.  We  shall  lay  before  our  readers  the  two  versions  of 
Napoleon^'s  opinions  as  to  the  grounds  of  divorce  that  were  to  be 
admitted,  the  principle  having  been  agreed  upon. 

THIBBAUnEAlT.  LOCRS. 

Proprts  paroles  du  Premier  Consul  Proems  verbal  imprimS, 

'«  Votre  systeme  est  fond^  sur  ce  ^'  Le  systtoe  du  dtoyen  Portalis 
qull  y  a  des  Catholiques  et  des  Pro-  se  reduit  a  oecL  Le  prindpe  de  la 
testants;  mais  vous  rendex  Tobten-  h'berte  des  cultes  exice  qu'on  ad- 
don du  divorce  si  difficile,  qu'elle  niett«  le  divorce.  LlnterH  des 
est  irxedonciliahle  avec  les  bonnes  moeurs  demande  qu'on  le  lende 
mqenrs.   Si  vous  en  ^tiex  le  maStre,  dii&cilc.    Ainsi  dans  oe  sys^me,  ce 
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vous  n'admetiries  pas  le  divorce; 
car  oe  n'est  pas  en  vouloir  que  de 
le  rendre  deshonorBnt  pour  ceux  qui 
le  demanderaient,  exoepte  pour  les 
liommes  a  masque  de  bronxe.  Est 
celk  votre  systeme  ?" 

'*  PoriaUs, — Si  nousavionsaffidre 
a  un  peuple  neuf,  je  ne  I'etablirais 
pas." 


"  Le  Premier  Consul. — Vous  ave« 
fixe  rige  du  manage  pour  les  filles 
a  quinze  ans.  A  cet  fige  elles  ne 
peuTent  ni  aliener  leurs  baensy  ni 
contractet;  tout  cequ'ellesferaient 
serait  nuL  Ainsi  le  veulent  la  po- 
litique et  la  nature  des  choses.  Vous 
faites  oependant  une  exception  pour 
le  mariaee.  Un  individu  qui  se  sera 
marie  mmeur,  dans  un  tems  ou  il 
n'avait  pas  grande  pr^voyance^ 
8*apercevra  par  la  suite  qu'il  s'est 
tromp6,  qu'il  n'a  pas  trouv6  dans 
r^re  ^u'll  a  choisi  les  qualites  qu'il 
esp^raity  et  il  ne  pourra  dissoudre 
son  mariage  sans  fl^trir  cet  etre  et 
sans  se  deshonorer  lui-mtoe  ?  Si 
vous  aviex  fix6  I'age  du  mariage  a 
vingt  et  un  ans  ce  serait  different 

<•  Vous  dites  que  le  divorce  pour 
inoompatilnlit^  est  funeste  aux 
^poux,  aux  enfans,  et  au\  families. 
Pour  moiy  je  ne  trouve  rien  de 
plus  funeste  qu'un  mauvais  mariage 
ou  un  divorcedeshonorant.  Ilyavait 
autre  fois  autant  de  separations 
qu'il  y  a  de  divorces.  Je  ne  parle 
pas  d^  premiers  moments  ou  il  a 
6t6  permis.  Dans  le  cas  de  la  sepa- 
ration, les  enfans  et  les  families  ne 
soot  ik  pas  aussi  l^s^P  II  y  a  de 
plus  rinconv^nient  que  la  femme 
continue  a  mener  une  mauvaise  vie, 
sous  le  nom  de  son  man,  cequi  est 
tr^  facheux  nour  luL  Tons  les 
jours  il  entepa  dire :  Madame  une 


n'estpas  pardes  vues  politiques  quele 
divorce  est  admis.  II  nele  serait  pas, 
s*il  n*etait  dans  les  principes  d'aucun 
culte.  D'un  autre  cot^,  il  devien- 
droit  si  diffidle  et  si  deshonorant 
qu'il  serait  en  quelque  sorte  exdu." 

"  PoriaUs,^ Je  ne  me  propose 
point  d*6ter  le  divorce  a  un  peuple 
qui  en  est  en  possession  d^uis  dix 
ans.  Je  ne  crois  point  que  toute 
demande  en  divorce  soit  d^shono- 
rante^  mais  si  elle  Test,  peu  importe. 
Au  surplus  je  ne  veux  le  xengre  ni 
d^onorant  ni  impossible." 

*'Le  Premier  QmsyL — II  est  per- 
mis de  se  marier  a  quinxe  et  k  dix-^ 
huit  ans,  c'est  a  dire,  avant  I'lge  out 
ilest  permis  de  disposer  de  sesbiens; 
croit  on  que  cette  exc^tton  faite  en 
faveur  du  mariage  aux  prihctpes 
ff§neraux  sur  la  majority  doive  faire 
etabUr  que  quoique  Tun  des  epoux 
ait  reconnu  I'erreur  dans  la  quelle 
il  est  tamhk  a  un  Ige  aussi  tenare,  il 
ne  pourra  n^anmoins  la  reparer  sans 
se  fi^trir  ?  C'est  tout  au  plus  ce  qu'on 
pourrait  d^der  si  le  mariage  n'^tait 
autoris6  qu'a  vjngt  ans  et  a  vingt 
et  un  ans.  On  a  dit  que  le  divorce 
pour  incompatibility  est  oontndie  k 
I'int^t  des  femmes,  des  en&nts,  et 
a  I'esprit  de  famiUe ;  mais  rien  n'est 
plus  contraire  a  I'int^t  des  ^ux, 
lorsque  leurs  bumeurs  sont  Incom-  • 
patiblesj  que  de  les  reduire  a  I'alter- 
native,  ou  de  vivre  ensemble  ou  de 
se  separer  avec  6clat.  Rien  n'est 
plus  contraure  a  I'esprit  de  famiUe 
qu'une  famille  divisle.  Les  separa- 
tions de  corps  avaient  autrefois  par 
rapport  a  la  femme,  au  man,  aux 
enfans,  a  la  famille,  a-peu-pres^  les 
m^mes  effets  qu'a  le  divorce.  Ce- 
pendant  elles  6taient  ausd  multi* 
pli§es*  que  les  divorces  le  sont  au- 
jourd'bui;  mais  elles  avaient  cet 
inconvenient,  qu'une  femme  dim 
bont^  oontinuait  de  deshonorer  le 
nom  de  son  man,  parcequ'eUe  le 
oonservait.     Le  respect  pour  les 
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telle  a  fait  telle  chose,  &c  ce  qui 
est  toujours  un  nouvel  outrage.  Je 
veux-faien  la  separation  de  corps 
pour  ne  pas  g^er  les  consciences ; 
mais  il  ne  faut  pas  trop  la  prot^ger 
pour  forcer  tout  le  monde  a  se  con- 
tenter  de  oe  remkLe. 

"  Venons  a  Tartide  qui  enum^re 
les  diyerses  causes  de  divorce.  Quel 
est  celui  qui,  comme  oet  ancien, 
voudzait  que  sa  maison  fut  de  verre 
pour  qu'on  vit  tout  son  int^rieur  et 
ses  moindres  mouvemens  de  nerfs? 
L'incompatibilite  d'humeur  n'a  pas 
les  mSmes  inconvenients.  Si  une 
femme  a  6te  infidele  pendant  I'ab- 
senoe  de  son  man,  il  pent  la  ren- 
vojer  sans  la  deshonorer.  II  pent 
avoir  la  conviction  qu'elle  est  adul- 
ts, sans  Stre  en  6tat  d'en  faire  la 
preuve,  comme  vous  I'exigex.  Enfin 
je  crais  que  la  separation  a  les 
m^mes  effets  que  le  divorce,  sans  en 
avoir  les  avantages,  et  que  la  redac- 
tion proposee  est  faite  pour  forcer 
tout  le  monde  k  prendre  la  voie  de 
la  separation*" 


'*  Partalis. — Les  lois  font  tout  ce 
qui  est  possible  pour  prot^ger  le  mi- 
neur.  II  ne  pent  se  marier  sans  le 
consentement  de  ses  parents. 


"  Le     Premier     rVw?ni/.-^Sou- 


cultes  obligera  d'admettre  la  s^- 
ration  de  corps;  mais  il  ne  serait 
pas  convenant  de  restreindre  telle- 
ment  le  divorce  par  les  difficult^ 
qu'on  y  apporceraif  que  les  ^poux 
fussent  r^duits  a  n'user  que  de  la 
separation. 

*'  L'artide  II.  du  prqjet  sp^dfie 
les  causes  pour  les  quelles  il  admet 
le  divorce :  mais  quel  malheur  ne 
serait-ce  pas  que  de  se  voir  forc^  a  les 
ezposer,  et  a  r^v^ler  jusqu'aux  de- 
tails les  plus  minutieux  et  les  plus 
secrets  de  Tint^rieur  de  son  manage? 
Le  sjsteme  mitiff^  de  I'incompati- 
bilite  pr^vient  a  Ta  verit^  ces  incon- 
venients.  Cependant  comme  il  sup- 
pose des  faits  et  des  preuves,  il  est 
aussi  fl^trissant  que  le  syst^e  des 
causes  determinees. 

''  D'ailleurs  oes  causes  quand  elles 
seront  reelles,  opdreront^Ues  tou- 
jours le  divorce  }  La  cause  de  I'adul- 
tere,  par  exemple,  ne  pent  obtenir 
de  succ^  que  par  des  preuves  tou- 
jours trki  diffidles,  souvent  impos- 
sibles. Cependant  le  man  qui 
n'aurait  pu  les  fair^,  serait  oblige  de 
vivre  avec  une  femme  qu'il  abhonre, 
qu'il  m^rise,  et  qui  introduit  dans 
sa  famiUe  des  enfans  Strangers.  Sa 
ressource  serait  de  recourir  a  la  se- 
paration de  corps ;  mais  die  n'em- 
pecherait  pas  que  son  nom  ne  con- 
tinuftt  a  ^tre  deshonore. 

Le  Premier  Consul  demanda  en- 
suite  si  les  deux  artides  du  projet 
devaient  dispenser  les  personnes  qui 
voudraient  user  du  divorce,  de  re- 
courir a  la  separation  de  corps. 

"  PortaUs. — ^Les  causes  du  di- 
vorce etant,  d'apr^  le  projet  oelles 
qui  feraient  obtenir  la  separation, 
les  difficultes  et  les  fadlitls  seront 
les  memes  pour  les  deux  modes. 
La  Id  ayant  exige  le  consentement 
du  pere  pour  le  manage  du  mineur, 
die  a  pris  des  precautions  pour 
I'emp^ber  d'etre  surpris. 

«  Le  Premier  OmsuL — Le  ma- 
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venex  vous  de  oeque  vous  avez  dit 
sur  les  nullites.  L'erreur  de  qualite 
que  vous  appellez  erreur  de  per- 
sonne,  prcxluit  la  nullity  du  man- 
age. Dans  ce  cas  vous  ne  le  re- 
specter pas.  Quand  on  se  marie 
on  est  environn^  de  tant  de  seduc- 
tions 1  II  ne  faudrait  done  pas 
permettxe  de  mariages  d'ases  dLs- 
proportionnes.  Deuxindividus^dont 
Tun  n'a  que  quinxe  ans  et  dont  I'autre 
en  a  quarante  ne  peuvent  pas  voir 
de  la  m^me  maniere.  Le  plus 
souvent  on  oonsulte  plus  "dans  le 
mariage  les  convenances  des  fa- 
milies que  ceUes  des  §poux.  Si 
I'union  est  malheureuse^  la  loi 
civile  quirest  6transere  aux  id^  sa- 
cramentelles  exalteesnedoit-elle  pas 
pourvoir  au  bonheur  des  individus  ? 
**  PortalU, — L'homme  est  le  mi- 
nistre  de  la  nature ;  la  society  vient 
s'enter  sur  elle.  On  lit  dans  les 
livres  le  pacte  social ;  jc  n'entends 
pas  cela,  Thomme  est  sociable  et  le 
mariage  est  dans  la  nature. 


"  Le  Premier  Consul — ^Je  nie 
cela ;  le  mariaee  ne  derive  point  de 
la  nature,  mais  de  la  society  et  des 
moeurs.  .  La  famille  orientale  est 
entierement  difierente  de  la  fa- 
mille ocddentale.  La  premiere  est 
composee  de  plusieurs  ^uses  et  de 
concubines;  cela  parait  immoral, 
maiB  cela  marcbe>  les  lois  y  ont 
pourvu.  Je  n'adopte  point  I'opinion 
que  la  famille  vient  du  droit  civil,  et 
le  droit  civil  du  droit  naturel.  Les 
Romains  avaient  d'autres  ideesde  la 
famille.  Son  organisation  vient  des 
moeurs.  Le  citoyen  Portalis  n'a 
point  r^pondu  k  I'objection  r^ul- 
tante  de  I'age  fix6  pour  le  mariage. 
La  plupart  des  unions  soiit  faites 
par  convenance.  II  n'y  a  que  Ic 
temps    qui   puisse  les    sanctiiier 


riage  n'est  pas  toujours,  comme  on  le 
suppose,  la  conclusion  de  I'amour. 
Une  jeune  personn/e  consent  asema- 
rier  pour  se  conformer  a  la  mode, 
pour  arriver  a  I'independance  ctaun 
etablissement ;  elle  accepte  un  mari 
d'un  age  disproportionne,  dont 
I'imagination,  les  gouts,  et  les  habi- 
tudes, ne  s'accordent  pas  avec  les 
siens.  La  Id  doit  done  lui  menager 
une  ressource  pour  le  moment  ou 
Tillusion  cessant,  elle  reconnait 
qu*elle  se  trouve  dans  des  liens  mal 
assortis  et  que  sa  volont^  a  M 
s^uite. 


"  Portalis. — II  y  a  des  inconve- 
niens  des  deux  cotes.  Mais  le  ma- 
riage n'est  pas  seulement  institue 
pour  les  epoux.  L'epoux  n'est  la 
que  le  ministre  de  la  nature  pour 
perp^tuer  la  society.  La  society  dans 
ce  contrat  vient  s'enter  sur  la  na- 
ture. Le  mariage  n'est  pas  un 
pacte,  mais  un  fait ;  c'est  le  r^sultat 
de  la  nature  qui  destine  les  hommes 
k  vivre  en  society. 

*'  Le  Premier  ConsuL — Le  ma- 
riage prend  sa  forme  des  moeurs,  des 
usages,  de  la  religion  de  chaque 
peuple.  C'est  par  oette  raisou 
qu'u  n'est  pas  le  meme  partout : 
il  est  des  contre6s  ou  les  fcmmes 
et  les  concubines  vivent  sous  le 
meme  toit,  ou  les  esclaves  sont 
traites  comme  les  enfans.  L'or- 
eanisation  des  families  ne  derive 
done  pas  du  droit  naturel :  les  mc- 
nages  des  Romains  n'etaient  pas 
organises  comme  ceux  des  Francois. 
Les  precautions  etablies  par  la  loi 
pour  emp^cher  qu'a  quinze  ou  dix. 
huit  ans  onneoontracteavecl^ret6 
un  engagement  qui  s'6tcud  u  toute 
la  vie,  sont  oertainement  sages; 
cependant  sont  eQcs  suffisantes? 
Qu'apres  dix  ans  de  nwriage,  le  di- 


356 


History  of  the  French  Codes. 


[April, 


Proscrivcx    Ic    divorce   npres    un 
certain  temps^  quand  on  s'  est  oonno 
quand  il  y  a  eu  echange  d'amour  et 
de  sang,  comme  aprn  dix  ans  de 
maria^,  k  k  bonne  heure.  ^  J'en 
Gon9aiis  la  raiaon.     On  ne  doit  pas 
chasaer  une  femme  dont  on  a  eu 
des  enfan^y  k  moins  que  ce  ne  aoit 
pour  cause  d'adult^re.    Alors  c'est 
une  afiaire  criminelle.    Mais  avanl 
les  dix  ans»  il  fkut  que  Tinoompati- 
bilit6  suffise,  que  Tafliure  se  traite 
devant  un  ocmseil  de  famille  preside 
par  un  magistrate  et  qu'on  nc  puisse 
pas   divorcer  deux   tois,  car  cela 
serait  absurde  et  avilirait  le  mari- 
age.      n  faut  ^ue    les  individus 
divorc^    ne    puissent    se   roarier 
qu'api^  un  delai  de  dnq  ans,  afin 
que  ce  ne  soit  pas  la  perspective 
d'un  autre  manage  qui  les  P^te  au 
divorce.   Alors  vous  aures  fait  tout 
ce  qu'exige  la  morale ;  mais  vous 
n'aurex    pas  sdemment  ferm^  les 
yeux  sur  les  inoonvenients  de  votre 
syst^e.     Chaque  individu  a  une 
grande    liberty    dans   sa    famille, 
meme  sous  le  despotisme  oriental. 
II  faut  aussi  oonsid^rer  le  bonbeur 
des  individus.     Que  direz  vous  k 
une  femme  qui,  se  fondant  sur  le 
code  Remain,  demandera-le  divorce 
pour  impuissance  de   son   mari? 
Vous  n*en  paries  pas    Cela  arrivera 
cependant;    en  vain  crierez  vous 
alors  au  scandale.    Plusieurs  mem- 
bres  du  conseil  all^guent  les  bonnes 
mceurs  pour  rejeter  le  divorce  pour 
cause  d'incompatibilit^.   Cela  n'est 
pas  exact.     Un  mari  sait  que  sa 
femme    est  adult^re:     s'il  a  des 
moeura  elle  lui  sera  insupportable; 
il  ne  pourra  pas  vivre  avec  elle.    II 
ne  veutpas,  par  pitle  pour  elle,  de- 
mander    le    divorce    pour    cause 
d'adultere,  il  ne  le  veut  pas  pour 
lui  a  cause  du  ridicule  qui  dans  nos 
mceurs  rejaillit  sur  le  mari ;  il  ne 
le  veut  pas  pour  les  enfans  <^u\ 
seraieni  deshonoces  par  la  mauvoise 
eonduite  de  leur  m^." 


vorce  ne  soit  admis  que  pour  des 
causes  tres  graves,  on  le  ooncoit; 
mais  puisque    les  mariages  con- 
tractes  dans  la  premi^  jeunesse 
sont  si  rarement  rouvraee  des^ux, 
puisque  oe  sont  les  families  qui  les 
torment    d*apr^    certaines   idto 
de  convenanoe,  il  faut   que    les 
piemiferes  ann^  soient  un  tems 
d'^preuve,  et  que  si  les  ^poux  re* 
oonnaissent  qu'ils  ne  sont  pas  faits 
Tun  pour  rautre,ils  puissent  rmnpre 
une  union  sur  la  quelle  il  ne  leur  a 
pas  M  permis  de  r^fl^chir.     Ce- 
pendant oette  faciHt^  ne  doit  favo- 
riser  ni  la  l^g&ceti  ni  la  passion. 
Qu'on  I'entoure  done  de  toutes  les 
precautions,  de  toutes  les  formes 
propres  k  pr^venir  Tabus;    qu'on 
dtode,  par'exemple,  que  les  £poux 
seiont   entendus  dans  un  ocmseil 
secret   de  famille,   fonn6  sous  la 
presftdence     du    magistrat,    qu'on 
ajoute  encore,  si  Ton  veut,  qu'une 
femme  ne  pourra  user  qu*une  seule 
fois  du  divorce ;  qu*on  ne  lui  per- 
mette  de  se  remaner  qu'apr^  dnq 
ans ;  afin  que  le  projet  d'un  autre 
mariage  ne   la    porte  pas  k   dis- 
soudre   le  premier;    qu'apr^  dix 
ans  de  mariage,  la  dinolution  soit 
rendue  tr^  difficile.  On  a  done  les 
moyens  de  rcstreindre  les  effets  de 
la  cause  trop'  vasue  de  I'incompati- 
bilite  d'bumeur. 
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It  muBt  be  acknowledged^ that  theversioii  of  Thibeaudcau  ismore 
liveIy,moTeaiumatcdand  picturesque  than  that  of  Locrd;  but,  while 
the  only  guarantee  for  the  exactness  of  the  former  is  his  own  re- 
collection, the  latter  ean  vouch  a  much  more  imposine  authority. 
We  have  before  us*  a  collection  of  papers  from  among  Uie  archives 
of  the  ConseU  (TEtaiy  comprising  tne  proofs  of  the  proems  ver^ 
baux  corrected  by  the  difrerent  members  of  the  Council,  who 
took  part  in  the  discussion.  That  which  contains  Napoleon^s 
observations  upon  divorce  was  submitted  to  him,  and  he  made  no 
corrections  in  it ;  which  proves  beyond  dispute,  that  LocrcTs  ver- 
sion met  with  his  approbation. 

It  was  not  to  be  expected,  under  any  circumstances,  that  the 
lawyers  composing  the  secnon  of  legislation  of  the  ConseU  cTEtat 
would  have  been  unanimous  upon  the  fundamental  principles  of  the 
code.  But  there  was  one  motive  in  particular,  from  which  it  was 
to  be  presumed  that  warm  disputes  would  arise  upon  several 
capital  points.  France,  it  is  well  known,  was  divided,  before  the 
revolution,  into  pays  contumi^rs^  and  pays  de  droit  icrit.  Now, 
some  of  the  lawyers  of  the  CofiseU  cTEtat  "were  deeply  imbued 
with  the  principles  of  the  customary  law,  whilst  others  had  im- 
bibed the  very  oifTerent  notions  of  Koman  law.  This  frequently 
Skve  occasion  to  an  animated  struggle  between  the  champions  of 
e  two  systems.  But  it  was  upon  the  subject  of  marriage  that 
the  greatest  difference  of  opinion  existed.  In  the  pays  contumi^rs^ 
the  doctrine  of  community  of  goods  generally  prevailed ;  whilst, 
in  the  pays  de  droit  icrit^  the  dotal  system  of  tlic  Romans  was  in 
favour.  Which,  then,  of  these  two  laws  was  to  obtain  the  prefer- 
ence, and  to  become  the  common  law  of  France  ?  After  reiterated 
discussion,  it  was  found,  that  there  was  no  way  of  getting  out  of 
the  difficulty,  but  by  means  of  a  compromise ;  that  is  to  say,  by 
leaving  it  to  the  married  couple  to  choose  whichever  system  they 
preferred.  Thus  community  of  goods  and  dowry  found  both  a 
place  in  the  code  civil ;  but  the  former  obtained  a  sort  of  triumph 
over  its  rival,  inasmuch  as  it  was  proclaimed  to  be  the  common 
law  of  th^  land ;  so  that  a  couple  that  did  not  declare  before 
marriage  which  of  the  two  regimes  they  elected,  were  subjected 
to  that  which  prescribed  cornmunity  of  goods. 

The  discussions  upon ,  the  code  civile  in  the  (^rps  legislatif 
lasted  precisely  a  year,  the  first  law  having  been  adopted  on  the 
14th  Ventose^  an  11 ;  and  the  last,  on  the  24th  Ventose^  an  12. 
On  the  30th  of  the  latter  month,  the  corps  legiskUif  adopted  a 
law,  directing  that  the  articles  of  the  code  cioU  should  have  a 
single  series  of  numbers.  About  two  months  after  the  promulga- 
tion of  this  code,  that  is  to  say,  at  the  end  of  Florlaly  an  12,  the 
republic  was  succeeded  by  the  empire. 

VOL.  ir. — ^ju.  2  B 
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Thb  change  in  the  form  of  government  rendered  a  new  edition 
necessary,  for  the  purpose  of  altering  certain  expressions  that 
occurred  in  the  work.  Thus  for  First  Consul,  Governments 
Reptiblic,  Nation,  &c.  &c.,  the  terms  Emperor,  Empire,  State^ 
were  substituted.  But  the  most  important  alteration  was  in  the 
title  itself  of  the  code.  Napoleon,  now  Emperor,  was  desirous  of 
affiidng  his  name  to  a  work  which  he  justly  considered  a6  the  most 
imperishable  monument  of  his  glory.  M.  Bigot  Prdameneu  was 
consequently  instructed,  on  the  22d  of  August,  I8O79  to  present 
to  the  corps  ISgislatif  a  projet  de  loi,  sanctioning  the  substitution 
of  the  title  Code  Napoleon  for  Code  Civil  des  Francois,  by  which 
it  had  previously  been  desimated. 

The  arguments  adduced  by  the  coUhcillor  of  state,  in  support 
of  the  proposed  change,  were  sufficiently  inconclusive,  and  served 
only  to  show  that  he  had  no  good  reasons  to  give.  Of  course  he 
did  not  allude  to  the  ambitious  vanity,  which  alone  could  ascribe 
to  one  man  the  labours  of  many  jurists, — ^the  organization  of  a 
system  of  laws,  which  was  entirely  the  work  of  the  revolution. 
The  law,  however,  passed  the  corps  legislatif,  on  the  3d  of  Sep- 
tember;  and,  from  that  period  up  to  1814,  the  code  continued  to 
bear  the  name  of  Napoleon. 

At  the  restoration  of  the  house  of  Bourbon,  the  code  cioii, 
which  then  resumed  its  proper  title,  was  retained  in  the  body  of 
the  French  law,  and  confirmed  by  article  68  of  the  Charte  con- 
stitutionneUe,  An  ordonnance  also  of  July  IT,  1816,  established 
this  and  the  other  codes  among  the  institutions  adopted  by  royalty; 
making  at  the  same  time  such  alterations  therein  as  were  rendered 
necessary  by  the  recent  change  in  the  form  of  government.  The 
ordonnance  is  conceived  in  terms  which  betoken  a  most  com- 
mendable spirit  of  moderation : 

"  Nous  somines  trop  convaincus  des  maux  que  Tinstabilite  de  la  l^is- 
lation  peut  causer  dans  un  etat  pour  songer  a  une  revision  g^nerale  des 
cinq  codes  qui  6taient  en  vigueur  dans  notre  royaume  au  moment  ou 
nous  avons  donn6  a  nos  peuples  la  charte  constitutionelle  ;  et  nous  nous 
reservons  seulement  de  proposer  des  lois  particulieres^  pour  r^ormer  Ics 
dispositions  susceptibles  d'etre  amelior^es,  dans  les  quelles  le  temps  ou 
Texp^riencc  nous  auraient  fait  aper^evoir  des  imperfections :  m&  si  dc 
pareilles  reformes  ne  peuveiit  etre  que  Touvrage  du  temps  et  le  fruit  de 
toques  m^itations,  il  est  indispensable  dc  supprimer  des  a  present  des 
difiSrens  codes  les  denominations^  expressions  et  formulcs^  qui  ne  sont  pas 
en  harmonic  avec  les  principes  de  notre  gouvemement,  et  qui  rappellent 
des  terns  et  des  circonstances  dent  nous  voudrions  pouvoir  cffaccr 
jusqu'au  souvenir." 

The  most  important  alteration  effected  in  the  code  civil  was  the 
abolition  of  divorce,  by  the  law  of  May  8,  1816.     Another  law  of 
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July  14, 1816,  by  abolishing  the  droit  Savhaine^  modified  several 
articles  of  the  code.  Changes  also  were  made  in  its  dispositions 
relative  to  entails  {^svbstituimns)  and  the  droits  du  tresor  public, 
by  the  laws  of  May  I7,  1826,  and  February  21, 1827. 

The  history  of  the  other  codes,  althougn  less  interesting  than 
that  of  the  code  civile  is  not  undeserving  of  our  attention.  ^*  When 
the  First  Consul,^  says  Locr6,  *^  formed  the  resolution  of  pro- 
mulgating a  code,  he  understood  by  the  term  code  civil  a  complete 
body  of  laws  upon  all  subjects,  similar  to  the  Digest  of  Justinian. 
It  was  explained  to  him  that  France  did  not  require  so  much ; 
that  nothing  was  necessary  but  such  a  course  of  civil  legislation, 
as  should  reduce  to  one  common  law  the  multitude  of  various  cus- 
toms and  laws,  which  had  mven  to  each  of  the  ancient  provinces 
of  France  a  peculiar  legal  frame.  He  confined  himself,  therefore, 
to  ordering  tne  formation  of  the  code  civilJ^ 

It  was  soon  discovered,  however,  that  it  would  be  necessary  to 
codify  separately  the  distinct  branches  of  the  law.     Consequently, 
about  three  months  after  the  completion  of  the  projet  du  code 
civily  Napoleon,  by  a  decree  of  the  Idth  Germinal^  an  9,  no- 
minated a  commission,  composed  of  the  following  members: — 
M.  Vignon,  president  of  the  Tribunal  de  Commei'ce ;   Gorneau, 
judge  of  the   Tribunal  d^Appel;    Boursier,  formerly  Juge  de 
Commerce;  Legros;  Vital  Roux;  Coulomb;  and  Mourgue,  ^(2- 
ministrateur  des  Hospices ;    and  directed  them  to  frame  a  projet 
de  code  de  commerce.       This  projet    they  were  instructed    to 
communicate   to  the  Tribunals  and  Councils   of  Commerce,  to 
the  Courts  of  Appeal^  and  the  Court  of  Cassation,  in  order  that 
these  bodies  might  make  their  observations  thereupon.     The  com- 
mission caused  the  observations  that  were  sent  in  to  be  carefully 
examined   by  Messrs.  Gorneau,  Legros,    and  Vital  Roux,  who 
adopted  such  suggestions  as  they  approved  of,  and  amended  the 
original  projet  accordingly.     The  reasons  which  had  determined 
them  either   to  alter    or   adhere  to   their  previous  conceptions, 
they  recorded  in  a  paper  entitled,  *  Recision  du  Projet  de  Code 
de  Commerce,  precedee  de  Fanalyse  raison^iie  des  Observations,^ 
which  was    printed   in   1803.     The  whole  was   referred    to  the 
Section  de  VlnUrieur  du  Conseil  d'Etat,  which  was  then  com- 
posed of  Regnaud   (de  St.  Jean   d'Angely),  president,  Cretet, 
Fourcroy,  Francais  (de  Nautcs),  Miot,  Laumout,  Pelet  (de  la 
Lozere),  Segur,  Begoen,  Lavallette,  Blanc  d'Hauterive,  Corvette, 
Beugnau,  a.  id  Maret. 

Different  circumstances  caused  the  discussions  upon  the  Code 
de  Commerce  to  be  put  off  for  several  years ;  and,  indeed  the 
Code  de  procedure  Civile  was  finished  before  these  debates  were 
entered  upon.  But  failures  became  so  frequent,  that  Napoleon 
was   resolved  to   check  the  abuse;    and  from  the  extremity  of 

2r2 
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Prusda  and  Poland^  in  the  intervals  of  battle,  he  viote  letters 
directing  that  immediate  attention  should  be  paid  to  the  sub- 
ject He  was  given  to  understand,  that  such  a  law  as  he  re- 
auired  formed  a  part  of  the  prqfet  de  code  de  commerce.  He 
lierefore  instantly  sent  orders,  that  the  jyrqjet  should  be  dis- 
cussed without  waiting  for  his  return. 

The  discussion  commenced  in  the  Conseil  dEtat^  on  the  4th 
of  November,  1806,  and,  after  occupying  sixt}r-one  sittings, 
concluded  on  the  29th  of  August,  1807-  Upon  his  return  from 
the  army.  Napoleon  caused  a  general  summary  of  the  proceed- 
ings to  De  laid  before  him.  He  directed  his  attention  first  to 
the  provisions  relating  to  bankruptcy,  which  he  rendered  more 
severe,  especially  in  those  parts  which  regarded  the  rights 
of  women.  He  then  passed  to  the  law  of  arrest  in  cases  of 
promissory  notes,  and  mitigated  its  severity.  The  subject  of 
revendication  (c)  also  engaged  his  notice.  These  discussions  oc- 
cupied four  sittings,  the  SBui  and  29th  of  July,  and  the  1st  and 
8th  of  August,  1807- '  The  sittings  were  held  at  St.  Cloud,  and, 
according  to  the  testimony  of  M.  Logre,  commenced  at  ^  o^clock 
in  the  mominj^,  and  .lasted  till  evening.  The  cdde  de  commerce 
was  then  submitted  to  the  Tribunate^  and  the  corps  legislatif  for 
their  sanction,  and  was  adopted  without  difficulty  by  both  these 
assemblies. 

We  now  proceed  to  the  Code  de  Procedure  Civile.  At  the 
breaking  out  of  the  revolution,  the  ordonnance  of  Louis  XIV.  of 
the  year  1667,  regulated  the  mode  of  procedure  in  civil  matters. 
This  ordonnance^  notwithstanding  its  celebrity,  left  too  wide  a 
field  to  the  arts  of  chicaile ;  and  every  rationid  mind  was  im- 
pressed with  the  necessity  .of  simplifying  the  old  forms,  which  it 
nad  consecrated.  The  Constituent  Assembly ^  therefore,  on  the 
26th  of  August  1790,  resolved,  ^^  que  le  code  de  procedure 
civile  seroU  incessament  rSformt^  de  maniere  qtCelle  soil  rendue 

£lus  simple^  plus  expeditivcy  et  moins  coutense.'"  It  was  long, 
owever,  before  the  new  code  made  its  appearance ;  and  mean- 
while the  ordonnance  of  1667  remained  in  force.  At  length,  by 
an  arriti  of  the  Consuls,  of  the  3d  Germinal^  an  10,  a  commis- 
sion, consisting  of  Messrs.  Treilhard,  Try,  Bertaerau,  Seguier,  and 
Pigeau,  with  M.  Fondeur  for  theiiw  secretary,  was  charged  to  pre- 
pare a  projet  de  code  de  procedure  civile.  The  commission  ac- 
cordingly prepared  the  projety  and  prefixed  to  it  certain  preliminaiy 
observaUons,  which  were  the  work  of  M.  Treilhard.     The  same 


(e)  Revondication  is  die  right  which  the  vendor  has,  under  certain  drcamstanoei,  to 
reclaim  goods  sold  and  delivered  to  a  person,  who  becomes  bankrupt,  the  price  of  the 
goods  no^  having  been  p&id. 
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course  was  pursued  here,  as  in  the  code  civil.  The  prctfet  was 
published,  and  addressed  to  the  Tribunals,  which  made  their  ob- 
servations upon  it ;  and  these  were  printed.  The  Section  of  Le- 
giskUion  of  the  ConseU  ^Etat  submitted  each  head,  in  succes- 
sion, to  the  general  assembly  of  the  council.  The  discussion  com- 
menced on  the  30th  Germinal^  an  13  (April  20, 1805),  and  ter- 
minated on  the  29th  of  March,  1806,  having  occupied  twenty- 
three  sittinffs.  The  SecHon.of  LegiekUion  was  a't  that  time  com- 
Sosed  of  %igpt  Pr&men^u,  president,  Berlier,  Gaily,  R^al, 
im£on,  and  Treilhard. 

Of  all  the  codes,  the  code  de  proddure  civile  was  the  least 
discussed  in  the  Conseild'Eiai.  The  subject  was  dry  and  unin- 
teresting, and  little  understood  by  the  majority  at  the  members : 
the  discussion  moreover  took  place  in  the  absence  of  Napulebn. 
He  had  left  Paris  on  the  14th  Germinal^  an  13,  to  be  crown^  King 
of  Italy  at  Milan,  and  returned  on  the  29th  Meseidor ;  departed  on 
the  14th  Thcrmidor,  to  visit  the  camp  and  flotilla  at  Boulogne, 
and  returned  on  the  18th  Fructidor;  started  again  .on  the  22d 
Vendemiaire^  an  14  (Se[)tember  25, 1805),  for  die  campaign  of 
Austerlits ;  revisited  Paris  January  2!Jf  1806 ;  and  on  the  18th 
of  the  following  October  was  agam  on  his  way  for  the  Prussian 
campaign.  Dimng  this  restless  and  adventurous  career,  he  had 
received  no  report  of  the  progress  of  the  code  de  procedure.  Once 
only  did  he  preside,  at  the  sitting  of  the  22d  of  February,  1806 ; 
when  a  deputation  of  the  notaries  of  Paris  was  admitted  to  the 
bar,  and  presented  divers  remonstrances,  the  chief  of  which  related 
to  voluntary  sales.  He  also  took  part  indirectly  in  the  debates 
upon  this  code,  on  occasion  of  the  changes  introduced  in  the 
articles  834  and  835.  But  this  was  the  whole  amount  of  hia 
interference. 

The  projet  de  code  de  procedure  having  berti  agreed  upon  by  a 
vote  of  the  ConseU  d'Etatj  was  submitted  to  the  Tribunate^  and 
then  to  the  corps  l^gislatif  In  the  latter,  it  passed  without  any 
discussion  of  importance ;  the  Tribunatey  nowever,  proposed 
several  amendments,  which  were  not  adopted. 

This  code  has  given  rise  to  numerous  objections :  and  it  is  evi- 
dent that  the  commission  charged  with  the  preparation  of  the.  first 
projet  was  too  little  versed  in  the  science  of  legislation,  and  too 
servilely  attached  to  the  forms  of  ancient  routine.  Such  as  it 
stands,  it  is  very  little  better  than  the  ordonnance  of  1667  ^  ^^^ 
it  is  much  to  be  desired,  that  it  should  be  subjected,  without  delay, 
to  a  thorough  revision. 

We  now  come  to  the  two  codes,  which  have  been  the  ob^cts  of 
the  most  severe,  and,  at  the  same  time,  wcll-meritcd  criticism. 
The  Constituent  Assembly^  which,  as  we  have  observed,  was  not 
prepared  to  enter  into  the  details  of  civil  legislation    exhibited 
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conddersble  ardour  in  the  reformation  of  the  crimfaial  law.  And 
indeed  it  must  be  confessed,  that  the  penal  branch  of  the  law,  and 
the  mode  of  criminal  proceedings,  are  more  deeply  intereslang  to 
the  liberty  of  the  citizen,  and  the  public  tranquillity,  than  what 
merely  regulates  civil  relations.  Besides,  the  minds  of  the  people 
at  the  revolution  were  in  eager  expectation  of  a  reform  in  a  system 
which  had  aroused  the  zeal  and  indignation  of  some  of  the  loftiest 
and  most  philanthropic  spirits  of  the  18th  century. 

On  the  16th  of  September,  1790,  a  law  was  passed,  '<  sur  la 
police  de  sdretij.  la  justice  criminelle,  et  Vinstitution  du  Jury^ 
regulating  the  jurisdiction,  as  well  as  the  forms  of  proceeding,  and 
accompanied  by  an  ample   ^^  instruction  sur  la  procedure  crU 
mineUe.'"    Another  law  of  July  17,  1791)  esUbhshed  the  cor- 
rectional police,  specifying  also  forms  and  penalties ;   and,  on  the 
16th  of  the  following  September,  hcodepinal  was  decreed.  These 
impottant  labours  all  emanated  horn  tne  condte  de  constUfUion^ 
and  the  comiti  de  legislation  of  the  Constituent  Assembly.   They 
were  afterwards  solemnly  debated  in  full  assembly,  and  the  most 
distinguished  lawyers  and  statesmen  of  the  day,  Bamave,  Siyeyes, 
Duport,  Thouret,  Tronchet,  &c.,  took  part  in  the  discussion.  The 
most  important  innovation  adopted  by  this  celebrated  assembly 
was  the  establishment  of  trial  by  jury  in  criminal  matters. 
.  The  penal  code  of  1791  preserved  its  authority  for  several  years ; 
modified,  however,  by  the  revolutionary  laws  of  ihe  Convention, 
But  when  this  latter , assembly,  returning  to  better  feelings  upon 
the  fall  of  Robespierre  and  his  party,  decreed  the  constitution  of 
(in  3,  and  thus  introduced  a  new  form  of  government;  it  felt  the 
necessity  of  making  the  code  phial  harmomze  with  the  other  insti- 
tutions upon  which  the  directional  republic  was  to  be  founded. 
It  therefore  charged  Merlin  to  prepare  a  new  code. 

The  new  code,  however,  was  nothing  more  than  a  revision  of 
that  of  1791.  It  embraced  procedure  as  well  as  crimes  and  punish- 
ments. Little  discussion  took  place  upon  it,  and  it  was  decreed 
in  the  sitting  of  the  3d  Brumaire,  an  4,'  which  was  the  last  sitting 
but  one  of  the  convention.  Notwithstanding  the  precipitation 
with  which  it  was  framed,  this  code  was  the  most  remarkable  that 
France  ever  possessed  upon  criminal  matters.  The  liberal  prin- 
ciples that  pervaded  it,  its  recognition  of.  grand  and  petty  juries, 
under  the  name  of  jury  d^accusation,  tind  jury  dejugementj  and 
perhaps,  indeed,  its  decidedljr  republican  origin,  made  Napoleon 
and  the  ministers  of  his  growing  despotism  desirous  of  abolishing 
it,  and  supplying  its  ^ce  with  one  better  calculated  to  second  his 
ambitious  projects.  By  an  arr^t^  of  the  7th  Germinal^  an  9, 
(March  28, 1801,)  a  commission,  composed  of  Messrs.  VieQlaid, 
Tar^t,  Oudard,  Treilhard,  and  Blondel,  was  charged  to  frame  a 
criminal  code.     The  commissioners  were  to  meet  at  the  house  of 
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the  grand  judge,  minister  of  justice,  and  to  send  in  the  result  of 
their  hibours  in  the  month  Messidar.  They  were  also  instructed 
to  assist  at  the  sittings  of  the  Conseil  cTEtaty  when  the  code  was 
discussed.  The  commission  drew  up  a  single  prcjetj  in  1169 
articles,  imder  the  name  of  code  criminelf  correctionnely  et  de 
police^  embracing  the  forms  of  proceeding,  as  well  aa  the  penal 
provisions.  It  was  divided  into  two  parts:  the  first,  entitled 
Dalits  ei  PeineSf  was  distributed  into  four  books;  1.  despeines 
criminelles  ei  correctionneU ;  2.  des  personnes  punissables  oti 
reaponaablea  ;  3.  des  crimes,  des  dilits,  etde  leurpimition ;  and, 
4.  des  contraventions  de  police,  et  des  peines.  The  second  part 
consisted  of  two  books ;  the  one  entitled  de  la  police,  and  the 
other  de  la  jtistice.  The  prqjet  was  preceded  by  observations 
g^n^rales,  explaining  the  system ;  those  relating  to  the  first  part 
drawn  up  by  M.  Target;  and  those  to  the  second,  by  M.  Oudard. 
The  labours  of  the  commission  were  printed,  and  sent  to  the 
Cowrt  of  Cassation,  the  criminal  courts,  and  courts  of  appeal,  for 
their  observations.  These  observations  when  sent  in  were  printed 
in  four  quarto  volumes ;  and  the  whole  was  referred,  as  usual,  to 
the  Section  of  Legislation  of  the  Conseil  dTEtat,  which  was  at  that 
time  composed  of  BerUer,  Galli,  R6al,  Simeon,  and  Treilhard, 
with  Bigot  Pr6ameneu  as  president.  The  discussion  in  the  Conseil 
(TEtat  commenced  in  the  sitting  of  the  2d  Prairial,  an  12, 
(Maj  22,  1804,)  a  few  days  only  after  the  establishment  of  the 
empnre.  At  this  sitting,  as  we  learn  from  the  proc^  verbal. 
Napoleon  directed  the  Section  of  Legislation  to  present,  within  a 
fortn^ht,  the  fundamental  questions  of  the  criminal  code.  These 
questions,  fourteen  in  number,  were  presented  on  the  16th ;  they 
are  as  foUows : — 

"  I.  L'institution  du  jury  sera-t-elle  oonservee  ? 

"  II.  Y  aura-t-il  un  jury  d'accusation  et  un  jury  de  jueement? 

<'  III.  Comment  seront  nomm^s  les  jur^s  ?  dans  quelle  dasae  seront  ils 
nomm^s  ?  qui  les  nommera  ? 

"  IV.  Comment  s'exercera  la  recusation  ? 

*'  V.  L'instruction  sera-t-elle  orale  et  partie  ecrite  ? 

''  VI.  Prbentera-t-on  plusieurs  questions  au  jury  de  jugement  ?  n'en 
prtentera-t-on  qu'une — N,  eH  il  coupabUf 

"  VII.  La  declaration  du  Jury  sera-t-eUe  rendue  a  runanimit^  ou  a  un 
certain  nombre  de  voix  ? 

**  VIII.  Y  aura-t-il  des  magistrats  qui  pourront  tenir  dec  assues  dans 
un  ou  plusieurs  tribunaux  criminels  de  d^partement  ? 

''  I  A.  La  peine  de  mort  sera-t-eUe  conservee  ? 

**  X.  Y  aura-t-il  des  peines  perp^tuelles  ? 

**  XL  La  confiscation  aura-t-elle  Ueu,  en  certains  cas? 

"  XII.  Les  jugesauront  ils  une  oertaine  latitude  dans  Papplicatian  des 
peines  ?  Y  aura-t-U  un  maximum  et  un  minimum  qui  leur  laisseront  la 
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faculty  de  proiumcer  la  peine  pour  plus  ou  nunns  de  temps,  suivant  lea 
droonstanoea? 

*'  XIII.  Pourra-t-on  plapersousIaauiTeillaiice  certains  oondanm^  qui 
aundent  subi  kur  peine,  et  pourra-t-on  eidger  dans  certains  cas  cauticma 
dc  leur  conduite  future  ? 

"  XIV.  Y  aura-t-il  un  mode  de  rehabilitation  pour  les  condamnda  doat 
la  conduite  aura  ni^t^  cette  faveur?*' 

These  important  questions  gave  rise  to  an  animated  debate  in 
the  Conseii  cTEtat  it  was  matter  of  doubt,  as  we  see,  whether 
the  institution  of  juries  should  be  retained ;  and^  in  the  course  of 
the  debate,  Napoleon  suffered  expressions  to  escape  him  which 
showed  an  intention  of  establishing  a  body  of  masbtrates,  which, 
like  the  ancient  parliaments,  should  combine  tne  functions  of 
civil  and  criminal  justice.  This  evidently  proved,  that  the  head  of 
the  government  was  desirous  of  abolishing  juries.  The  moment, 
however,  did  not  appear  favourable  for  the  accomplishment  of  his 
design ;  he  therefore  left  things  as  they  were,  and  the  discussion 
of  the  criminal  code  was  adjourned  sine  die. 

It  was  not  until  the  year  1808  that  the  discussion  was  resumed. 
In  the  sitting  of  the  23d  of  January,  Napoleon  gave  orders  that 
he  should  be  furnished  with  a  report  of  the  progress  made  in  the 
projet  de  code  crimineL  The  Section  of  Legislation^  upon  which 
this  task  devolved,  was  composed  of  M.  Treilhard,  president, 
Albisson,  Berlier,  Faure,  and  R^al:  they  were  aided  in  their 
labours  by  M.  Muraire,  pretnier  prt^sident  of  the  Court  of  Cassa- 
tion, and  Merlin^  procureur  general  in  the  same  court  It  was 
then  that  the  penal  dispositions  were  separated  from  the  procedure, 
and  the  original  projet  divided  into  two  codes.  The  code  ^instruc- 
tion criminelle  was  the  first  to  demand  attention. 

The  report  required  by  Napoleon  was  made  on  the  dOth  of  Ja- 
nuary, 1808.  Tne  question  respecting  juries  was  again  discussed. 
The  Emperor,  after  suffering  the  debate  to  proceed  for  some  time, 
asked  how  the  jury-system  actually  worked  ?  The  grand  juge^ 
Regnier,  declared  that  juries  performed  their  functions  with  great 
laxity,  and  encouraged  crime  by  impunity.  The  minister  was 
told  m  reply,  that  the  institution  might  be  improved,  and  various 
expedients  were  proposed.  Napoleon  observed  that  these  mea- 
sures might  be  very  useful ;  "  mais  qiCil  faUaiJt^  avant  tout,,  voir 
si  actueUement  lejury  prenait  une  fausse  directiofi;  que  d'ail- 
leurs  on  devait  atissi  voir  la  question  sotis  le  rapport  de  la  rAmion 
de  la  justice  cioiJe  et  de  la  justice  criminelle ;""  thus  recurring  to 
his  project  of  uniting  the  administration  of  civil  and  criminal  jus- 
tice m  the  hands  of  a  magistrate,  similar  to  what  existed  before  the 
revolution.  "  This,^'  says  Locr6,  "  was  the  point  at  which  he 
wished  to  arrive ;  and  he  took  from  his  pocket  a  projet^  consisting 
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of  five  articles  upon  this  union  of  functions^  and  asked  the  advice 
of  the  council.^  His  projet  was  debated  with  a  view  to  adapt  the 
institution  of  juries  to  it ;  and  from  that  moment  the  two  miestions 
were  mixed  together.  Notwithstanding  the  opposition  of  M .  Jau- 
bert  and  other  members,  the  maintenance  of  iuries  was  voted  .by  a 
majority  of  the  council ;  but  with  such  modifications,  that  little 
more  than  a  shadow  of  this  salutary  institution  remained. 

The  discussion  of  the  code  dTinstructum  crimif^Ue^  in  the  Con- 
seil  d*Etat,  becan,  as  we  have  stated,  on  the  30th  of  January, 
1808.  It  termmated  on  the  30th  of  October,  and  occupied  thirty, 
seven  sittings.  The  Tribunate  having  ceased  to  exist,  the  code, 
divided  into  nine  prqfets  de  Un,  was  carried  directly  to  the  corps 
Ugislatif.  After  a  previous  examination  by  the  commission  of 
l^islation  of  that  assembly,  it  was  definitively  decreed  on  the  I6tn 
of  December,  1808;  but  its  execution  was  put  off  until  after  the 
passing  of  the  code  p^nal. 

On  the  4th  October,  in  the  same  year,  the  Conseil  (TEtat  com- 
menced its  labours  upon  the  code  p^naL  The  fundamental 
questions  on  this  part  of  the  subject  had  been  disposed  of  in  an 
12.  In  the  sitting  of  the  13tli  Prairial,  in  that  year,  it  had  been 
decided,  that  the  punishment  of  death  should  be  retained ;  that 
there  should  be  punishment  for  life ;  that  confiscation  should  be 
admitted  in  certain  cases ;  that  the  judges  should  have  a  certain 
latitude,  circumscribed  by  a  moMmmn  and  minimum^  in  the 
application  of  punishment ;  that  convicts  might  be  placed  under 
tne  surveillance  of  the  police,  after  undergoing  their  sentence; 
and  that  rehabilitation  should  be  permitt^.  These  principled 
agreed  upon,  it  only  remained  to  discuss  the  details,  and  to  divide 
the  code  mto  a  series  of  articles ;  which  was  accomplished  in  forty-^ 
one  flittinsra,  terminating  on  the  18th  of  January,  1810. 

From  tne  Conseil  d*Etat  it  passed  to  the  corps  l^gislatif  A 
large  number  of  the  members  of  the  latter  body,  shocked  at  the 
many  defects  that  disfigured  this  work,  and,  above  all,  with  the 
arbitrary  and  tyrannical  spirit  that  pervaded  the  whole,  showed 
little  disposition  to  adopt  it,  and  it  was  disgraced  at  the  ballot  by 
eighty  black  balls ;  the  most  vigorous  act  of  opposition  that  Na- 
poleon experienced  since  the  suppression  of  the  Tribunate.  The 
majority,  however,  of  the  body,  servilely  devoted  to  the  will  of 
Napoleon,  adopted  it,  on  the  20th  of  February,  1810. 

xhe  councillor  of  state,  Treilhard,  was  tne  person  to  whom 
public  opinion  attributed  the  largest  share  in  the  framing  of  the 
codep4nal.  A  skilful  lawyer,  but  a  man  of  harsh  disposition,  and 
deeply  imbued  with  the  anti-liberal  principles  of  the  day,  he 
exhibited,  in  the  minutest  details  of  the  code,  an  anxious  care  to 
extend  the  power  of  the  master,  and  to  restrict,  or  rather  annihi- 
late, the  rignts  of  the  citixen.     Since  the  restoration,  a  multitude 
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of  writings  have  appeared,  pointiiig  out  these  defects,  and  insisting 
upon  the  necessity  of  refonning  the  code  entirely,  and  making  it 
hannonize  with  tne  institutions  which  now  govern  France.  The 
constitutional  charter  has,  indeed,  in  article  66,  abolished 
one  of  its  most  severe  and  uniust  enactments,  the  punishment 
of  confiscation.  Several  special  laws,  also,  have  modified  both  the 
code  d^instntction  criminelle,  and  the  code  penal. 

The  whole  body  of  legislation  being  now  completed,  Napoleon 
was  enabled  to  realize  his  design  of  fixing  the  judicial  establish- 
ment upon  a  new  basis.  The  law  of  the  20tn  of  April,  1810, 
ormnized  the  tribunals  as  they  at  present  exist. 

The  five  codes,  promulgated  under  the  empire  of  Napoleon,  do 
not  embrace,  as  may  be  well  imagined,  the  whole  of  the  law 
thi^t  prevails  in  France.  A  great  number  of  matters  are  still 
regulated  by  particular  laws,  many  of  them  of  such  extent  and 
importance,  that  they  may  hereafter,  perhaps,  furnish  occasion  for 
new  codes. 

In  I8O79  the  government  announced  its  intention  of  forming  a 
code  ruraly  and  a  commission,  consisting  of  Messrs.  Huard,  1  es- 
sier,  and  Dijone,  was  appointed  to  prepare  the  projet  This  code 
was,  as  its  title  imports,  to  contain  the  entire  law  affecting  country 
usages,  and  the  rights  springing  out  of  them.  Notwithstanding, 
however,  that  some  official  steps  were  taken  towards  forming  a 
projetj  it  was  never  accomplished.  The  government  appears  to 
have  been  deterred  from  the  attempt  of  introducing  one  uniform 
standard  for  the  regulation  of  these  matters,  in  a  country  like 
France,  with  such  a  wide  extent  of  territory,  and  such  a  diversity 
of  soil  and  productions.  It  has  been  since  determined  to  form 
several  codes  upon  the  subject ;  and  in  the  session  of  1827,  the 
government  submitted  to  the  chambers  the  projet  of  a  code  fores- 
tier. 

This  prqjety  which  we  have  reason  to  believe  was  drawn  up  in 
the  office  of  the  Minister  of  Finance,  who  has  the  directum  gene- 
red  of  the  forests^  was,  according  to  the  wise  custom  that  prevailed 
during  the  empire,  transmitted  to  the  Court  of  Cassation^  and 
the  Cours  RoyeUes  for  their  observations.  It  was  then  officially 
presented  to  the  Chamber  of  Deputies,  December  26, 1826,  by  M. 
de  Martignac,  Minister  of  State,  (now  Minister  of  the  Interior.) 
The  Chamber  nominated  a  committee  to  examine  it ;  and  M.  Fa- 
vart  de  Langlade,  who  brought  up  the  report  of  the  committee, 
proposed  its  adoption  in  the  sitting  of  the  12th  of  March,  1827- 
After  these  formalities,  the  debate  was  opened  and  occupied  a 
great  number  of  sittings ;  and  the  projet  was,  with  some  amend- 
ments, carried  almost  unanimously.  In  the  Chamber  of  Peers, 
after  an  examination  by  a  committee,  of  which  M.  Roy  (now 
Minister  of  Finance)  brought  up  the  report,  it  underwent  a  new 
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discuBsioii ;  and  bang  carried  in  the  affinn'itive,  it  received  the 
royal  assent  on  the  21st  of  May,  1827* 

To  render  this  historical  sketch  of  codification  in  France  com- 
plete, we  must  not  omit  to  mention,  that  in  1827  the  government 
presented  to  the  Chamber  of  Peers  a  projet  de  code  mUitaire^ 
which  occasioned  a  most  animated  discussion ;  and  that,  in  1828, 
the  same  Chamber  was  engaged  in  the  consideration  of  a  code  de 
la  pScheJluvialey  which  it  was  oririnally  intended  should  have 
formed  a  part  of  the  code  rural.  But,  although  these  two  codes 
have  been  adopted  by  the  Chamber  of  Peers,  they  have  not  been 
submitted  to  the  Chamber  of  Deputies ;  and  it  would  seem  that  it 
is  not  intended  to  carry  them  through  for  the  present. 


Art.  II.— the  BARRISTER. 

Fbom  the  suggestions  in  Fuller^s  **  Holy  State,^  we  propose 
to  exhibit  an  outline  of  the  characters  of  the  Advocate ;  o^  the 
Judge,  in  public  and  in  private  life ;  and  of  the  Chancellor,  as  a 
judge,  as  a  politician,  and  as  the  patron  of  preferment.  We 
cannot  be  injured  by  the  conception  of  any  form  of  excellence. 

The  duties  of  an  Advocate  will  be  considered,  1st,  to  himself; 
2dly,  to  his  -clients ;  3dly,  to  the  Court ;  4thly,  to  his  profession. 

SECTION  I. 

HIS   DUTV    TO.  HIMSELF. 

1.  Before  he  engages  as  a  student  he  considers  his  heaUh-^ 
Whether  it  will  enable  him  to  encounter  sedentary  confinement, 
continued  intensity  of  thought,  the  exertion  of  long  and  frequent 
pleadings  in  hot  and  crowded  courts,  and  the  anxiety  ever  attend, 
ant  upon  the  consciousness  of  being  intrusted  with  the  happiness 
of  others. 

2.  He  considers  the  fitness  of  his  intellect  for  the  profession 
of  the  law. — Whether  he  has  invention  to  find,  judgment  to 
examine,  memory  to  retain,  and  a  prompt  and  ready  delivery. 
He  is  mindful  tnat  a  man  TMiy  be  miseraDlc  in  the  studv  of  the 
law,  who  might  have  been  serviceable  to  his  country  at  tne  spade 
or  the  plough. 

3.  He  duly  considers  his  motive  for  engaging  in  the  profes-^ 
non.-— It  is  not  fame,  but  honourable  fame ;  it  is  not  wealth,  but 
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wealth  wojrthUy  obtained ;  it  is  not  power,  but  power  gained  fairly, 
and  exercised  virtuously ;  it  is  not  the  promising  and  pleasing 
thoughts  of  litigious  terras,  fat  contentions,  and  flowing  fees,  but 
the  heavenly  contemplation  of  justice  and  equity.  His  plans  will 
not  be  subservient  to  considesations  of  rewards,  estate,  or  title ; 
these  will  not  have  precedence  in  his  thoughts,  to  govern  his 
actions,  but  follow  in  the  train  of  his  duty. 

He  enters  his  profession,  mindful  of  the  admonidon  of  Lord 
Bacon.  ^*  We  enter  into  a  desire  of  kiiowledge,  sometimes  from 
a  natural  curiosity  and  inquisitive  appetite ;  sometimes  to  enter- 
tain our  minds  with  variety  and  delignt ;  sometimes  for  ornament 
and  reputation;  sometimes- to  enable  us  to  victor]r  of  wit  and  con- 
tradiction ;  and  most  times  for  lucre  and  profession ;  and  seldom 
sincerely  to  give  a  true  account  of  our  gift;  of  reason,  for  the 
benefit  and  use  of  man  : — as  if  there  were  sought  in  knowledge 
a  couch  whereupoa  to  rest  a  searching  and  restless  spirit ;  or 
a  terrace  for  a  wandering  and  variable  mind  to  walk  up  and  down, 
with  a  fair  prospect ;  or  a  tower  of  state  for  a  proud  mind  to  raise 
itself  upon ;  or  a  .fort  or  commanding  ground  for  strife  and  con- 
tention ;  or  a  shop  for  profit  or  sale ;  and  not  a  rich  storehouse 
for  the  glory  of  the  Creator,  and  the  relief  of  man^s  estate."*" 

4.  He  is  careful  of  his  health,  -—  He  ifemembers  that  the 
fnv.rd'ftion  of  happiness  in  life,  and  of  excellence  in  his  profession, 
is  health  of  body.  His  rule,  therefore,  is,  ne  quid  nimis.  He  is 
warned  by  an  eminent  lawyer,  who  said,  ^^  I  will  not  sit  up  more 
than  three  nights  toother  for  any  attorney  in  London.*"  He 
remembers  the  admomtion  of  Lord  "bacon,  '<  Although  the  world 
to  a  Christian  travelling  to  the  land  of  promise  be,  as  t  were,  a 
wilderness,  yet  that  our  shoes  and  vestments  be  less  worn'  away 
while  we  sojourn  in  the  wilderness,  is  to  be  esteemed  a  gift  coming 
from  divine  goodness.^ 

5.  He  is  industrious. — ^*  I  have  two  tutors  (said  King  Edwaid 
to  Cardan),  Dil]|B^nce  and  Moderation.""  So  our  student  will  be 
on  his  mard  against  indolence,  fickleness,  irresolution,  immoderate 
love  of  amusements,  and  against  every  ensnaring  and  dissipated 
habit ;  the  natural  effect  of  an  overgrown,  wealthy,  and  luxurious 
capital. 

6.  He  stores  his  mind  with  ihe  general  principles  of  law. — 
The  tutor  to  King  Edward  the  Sixth  said,  '*  I  will  not  debase  my 
royal  pupil's  mind  with  the  nauseated  and  low  crumbs  of  a  pedant, 
but  will  ennoble  it  with  the  free  and  high  maxims  of  a  statesman. 
The  stream  must  fail  which  is  not  suppued  from  the  fountain."" 

Lord  Bacon,  in  his  entrance  on  rhilosophy,  says :  "  And 
because  the  partitions  of  sciences  are  not  like  several  lines  that 
meet  in  one  angle ;  but  rather  like  branches  of  trees,  that  meet  in 
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one  stem ;  which  stem,  for  some  dimension  and  space,  is  entiie  and 
continued,  before  it  break  and  part  itself  into  arms  and  boughs ; 
therefore  the  nature  of  the  subject  requires,  before  we  pursue 
the  parts  of  the  former  distribution,  to  erect  and  constitute 
one  unioereal  science^  which  may  be  the  mother  of  the  rest; 
and  that  in  the  progress  of  sciences,  a  portion,  as  it  were,  of  the 
common  highway  may  be  kept,  before  we  come  where  the  ways 
part  and  divide  themselves.'*^  And  in  his  entrance  on  the 
science  of  Human  Nature,  he  thus  speaks  to  the  same  effect : 

^*  Now  let  us  come  to  that  knowledge,  whereunto  the  ancient 
oracle  directeth  us,  which  is  the  knowledge  of  ourselves .  which 
deserves  the  more  accurate  handling  by  how  much  it  toucheth  us 
more  nearly.  This  knowledge  is  to  man  the  end  and  term  of 
knowledges ;  but  of  nature  herself,  a  portion  only.  And  gene- 
rally let  this  be  a  rule,  that  all  divisions  of  knowledges  be  so  ac- 
cepted and  applied,  as  that  they  may  rather  design  forth  and  distin- 
guish sciences  into  parts,  tnan  cut  and  pull  them  asunder  into 
pieces  ;  that  so  the  continuance  and  entireness  of  knowledges  may 
ever  be  preserved.  For  the  contrary  practice  hath  made  particular 
sciences  to  become  barren,  shallow,  and  erroneous,  wnile  they 
have  not  been  nourished,  maintained,  and  rectified,  from  the 
common  fountain  and  nursery.  So  we  see  Cicero  the  orator  com- 
plained of  Socrates,  and  his  school,  that  he  was  the  first  dmt- 
separated  philosophy  and  rhetoric ;  whereupon  rhetoric  became  a 
verbal,  and  empty  art.**^  Our  lawyer,  therefore,  studies  the  law 
of  laws — **  justitia  universalis.'"  The  fundamental  principles  of 
law  are  his  fixed  poles,  about  which  he  turns,  whilst  they  stand 
immoveable. 

'7-  ffe  studies  the  law  which  he  is  to  practise^ — and,  that  he 
may  practise  it  with  efiect,  he  is  not  unmindful  that  eloquence  is 
to  Knowledge  what  colours  ar^  to  a  picture. 

He  attends  the  different  courts  of  justice. 

When  opportunity  offers,  he  considers  the  laws  of  other  countries. 

8.  He  is  careful  of  his  times  of  recreation, — He  never  forgets 
the  old  adage,  '^  Tell  me  your  amusements,  and  I  will  tell  you 
what  jTOu  are.*"  He  knows  that  the  employment  of  times  of 
recreation  is  susceptible  of  every  variety  between  the  lowest 
sensuality  and  the  highest  intellectual  pleasures;  between  the 
*<  silence  of  Archimedes  in  his  study,  and  the  stillness  of  a  sow  at 
her  wash ;  ***  between  the  drunken  revelries  of  Jefieries,  and  the 
calm  occupations  of  Sir  Matthew  Hale. 

**  When  a  magistrate,'"  says  the  author  of  the  life  of  the  Chan- 
cellor de  FHopital,  *^  returned  to  his  family,  he  had  little  tempta- 
tion to  stir  a^ain  from  home.  His  library  was  necessarily  his  sole 
resource ;  his  books  his  only  company.  To  this  austere  and 
iree  Idife,  we  owe  the  Chancellor  de   Tllopital,  the  President 
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de  Thou^  Fasquier,  Loisel,  the  Pithous,  and  many  other  orna- 
ments of  the  ma^stracy.'*^. 

9.  When  his  name  is  up^  his  industry  is  not  down. — He  does 
not  think  it  virtuous  to  plead  by  his  credit,  but  by  his  study. 
This  is  the  duty  of  the  good  advocate;  but  commonly  physicians, 
like  beer,  are  best  when  old;  and  lawyers,  like  bread,  when  they 
are  new  and  young. 

10.  He  relies  with  confidence  upon  the  power  of  industry 
and  integrity.'-'Iie  does  not  doubt  the  truth  of  the  old  maxim, 
**  Good  counsellors  never  lack  clients.*^  Long  suffering  is  a  lesson 
in  every  part  of  our. lives ;  in  no  part  of  life  is  it  more  necessary 
than  in  the  arduous  profession  of  the  law :  the  greatest  men  it  has 
produced  htive,  at  some  period  of  their  professional  lives,  been 
ready  to  faint  at  their  long  and  apparently  fruitless  journey;  and 
they  would  have  fainted,  had  they  not  been  supported  by  a  con- 
fidence in  the  power  of  character  and  industry,  by  which  they  broke 
out  into  light  and  glory  at  the  last,  exhibiting  the  splendid  spec- 
tacle of  great  talents  long  exercised  by  dimculties,  and  High 
principles  never  tainted  by  any  of  the  arts  by  which  men  some- 
times become  basely  rich,  or  dishonourably  greats 

11.  He  studies  human  nature. — He  remembers  the  maxim, 
"  Pour  diriger  les  mouvemens  de  la  jpoup^e  humaine,  il  faudroit 
connoitre  les  fils  qui  la  meuvent.'*^  He  remembers  the  words  of 
Lord  BoUngbroke :  "  I  might  instance,  in  other  professions,  the 
obligations  men  lie  under  of  applying  themselves  to  certain  parts 
of  history,  and  I  can  hardly  forbear  doing  it  in  that  of  the  law ; 
in  its  nature  the  noblest  and  most  beneficial  to  mankind,  in  its 
abuse  and  abasement  the  most  sordid  and  the  most  pernicious. 
A  lawyer  now  is  nothing  more,  I  speak  of  ninety-nine  in  a 
hundred  at  least,  to  use  some  of  Tully^s  words,  ^  nisi  leguleius 
quidam  cautusy  et  acutus^  prceco  qctionum,  cantor  formularumy 
auceps  syllaharum^  But  there  have  been  lawyers  that  were 
orators,  philosophers,  historians :  there  have  been  Bacons  and 
Clarendons.  Ihere  will  be  none  such  any  more,  till  in  some 
better  age,  true  ambition  or  the  love  of  fame  prevails  over 
avarice  ;'  and  till  men  find  leisure  and  encouragement  to  prepaie 
themselves  for  the  exercise  of  this  profession,  by  climbing  up  to 
the  *  vantage  ground '  of  science ;  instead  of  grovelling  all  tneir 
lives  below,  in  a  mean  but  gainful  application  to  all  the  little  arts 
of  chicane.  Till  this  happen,  the  profession  of  the  law  will 
scarce  deserve  to  be  ranked  among  the  learned  professions :  and 
whenever  it  happens,  one  of  the  vantage  mrounds  to  which  men 
must  climb,'  is  metaphysical,  and  the  other  nistorical,  knowledge. 
They  must  pry  into  tne  secret  recesses  of  the  human  heart,  and 
become  well  acquainted  with  the  whole  moral  world,  that  they 
may  discover  the  abstract  reason  of  all  laws :  and  they  must  trace 
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the  laws  of  particular  states,  especially  of  their  own,  from  the 
first  rough  sketches  to  the  more  perfect  draughts ;  from  the  first 
causes  or  occasions  that  produced  them,  through  all  the  effects, 
good  and  bad,  that  they  produced."" 

12.  He  considers  how  his  profession  may  tend  to  warp  his 
mind. — He  remembers  the  words  of  Lord  Bacon:  *^  We  every 
one  of  us  have  our  particular  den  or  cavern,  which  refracts  ard 
corrupts  the  light  of  nature ;  either  because  every  one  has  his 
resnective  temper,  education,  acquaintance,  course  of  reading  and 
authorities,  or  from  the  difference  of  impressions,  as  they  happen 
in  a  mind  prejudiced  or  prepossessed,  or  in  one  that  is  calm  and 
equal.*" 

As  the  divine,  from  constantly  teaching,  is  in  danger  of  being 
wise  in  his  own  conceit;  the  physician,  from  constantly  seeing 
man  in  an  abject  state,  of  losing  his  reverence  for  human  nature ; 
the  soldier,  of  being  ignorant,  debauched,  and  extravagant ;  so 
against  the  idols  of  lawyers,  moral  and  mental,  our  lawyer  will 
be  upon  his  guard. 

13.  He  is  cautious  that  the  indiscriminate  defence  of  right 
and  wrong  does  not  lower  his  high  sentiments^  or  weaken  his 
love  of  truth. — In  the  constitution  of  our  courts,  and  of  the  courts 
in  most,  if  not  in  all  civilized  countries,  it  has  been  deemed 
expedient,  for  the  purpose  of  eliciting  the  truth,  both  of  law  and  of 
fact,  that  the  judge  snould  hear  the  opposite  statements  of  expe- 
rienced men,  who,  in  a  public  assembly,  may  be  more  able  than 
the  suitors,  to  do  justice  to  the  causes  upon  which  their  interests 
depend.  A  more  efficacious  mode  to  disentangle  difficulty,  to 
expose  falsehood,  and  discover  truth,  was,  perhaps,  never  devised. 
It  prevents  the  influence  of  passions,  by  which  truth  may  be  dis- 
turocd,  and  calls  in  aid  every  intellectual  power  by  which  justice 
may  be  advanced. 

fiut  however  useful  this  practice  may  be  for  the  protection  of 
public  justice,  it  is  not  without  danger  to  the  individual  by  whom 
It  is  practised.  It  has  a  tendency,  unless  counteracted  by 
strength  of  mind  and  vigilance,  to  generate  in  him  indifference 
to  truth  on  other  occasions;  and,  when  the  distant  prospect 
appears  desirable,  to  induce  him  not  to  be  very  scrupulous  as  to 
the  foulness  of  the  road  over  which  he  has  to  pass  to  attain  it. 

14.  He  does  not  suffer  himself  to  he  inflated  by  imaginary 
importance. — Being  intrusted  with  the  management  of  other 
men's  concerns ;  being  consulted  and  paid  for  advice ;  living  in 

Erivate,  or  within  the  circle  of  men  engaged  in  similar  pursuits ; 
ave  a  tendency  to  inflate  us  into  self-importance.  Our  lawyer, 
therefore,  does  not  forget  the  hint  given  by  Chaucer,  in  his 
description  of  the   "  Serjeant  at  law  ^ — 

"  No  where  so  busy  a  man  as  he  then  was. 
And  yet  he  seemed  busier  than  he  was." 
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Not  does  he  forget  the  lawyer  m  the  novel,  who  was  <<  hurried, 
and  driven,  and  torn  out  of  his  life ;  and  repeated  many  times, 
that  if  he  could  cut  himself  into  four  quarters,  he  knew  how  to 
dispose  of  every  one.*" 

When  Cromwell  was  displeased  with  Sir  Matthew  Hale,  for 
having  dismissed  a  packed  jury,  and,  on  his  return  from  the 
circuit,  said  to  him,  m  anger,  '^  You  are  not  fit  to  be  a  judg^;^ 
all  the  answer  3ir  Matthew  made  was,  ^^  It  was  very  true. 

15.  His  general  caution  is  increasedy  if  he  has  risen  from  an 
vbscure  situation. — It  is  said  that  mud  walls  are  apt  to  swell 
when  the  sun  shines  upon  them.  A  quack  struts  with  more 
solemnity  than  a  regular  physician. 

'  16.  He  is  cautious  not  to  form  an  improper  estimate  of  the 
nature  of  power :  not  to  mistake  what  is  of  the  earth,  earthy,  for 
what  is  or  the  Lord  from  heaven. — Power  to  do  good  is  the 
true  and  lawful  end  of  aspiring ;  for  good  thoughts  (though  God 
accept  them),  yet  towards  men,  are  little  better  than  good  dreams, 
except  they  be  put  in  act ;  and  that  cannot  be,  without  power  and 
place  as  tne  vantage  and  commanding  sround.  Merit,  and  good 
works  are  the  end  of  man^s  motion ;  and  conscience  of  the  same,  is 
the  accomplishment  of  mane's  rest ;  for,  if  a  man  be  partaker  of 
Ood^s  theatre,  he  shall  likewise  be  partaker  of  God's  rest.  Et 
conversus  Deus,  ut  (tspicerct  opera,  qtuefecerunt  manus  stUB^ 
vidit  quod  omnia  essent  bona  nimis,  and  then  the  Sabbath. , 

17-  He  is  vigilant  that  his  profession  may  not  contract  his 
mind. — True  vision  depends  upon  the  power  of  contracting  and 
dilating  the  sight.  The  elephant  can  rend  a  tree  and  pick  up  a 
pin.  Our  lawyer,  therefore,  remembers  that,  if  law  has  a 
tendency  to  quicken  and  invigorate  the  understanding,  it  may  not 
have  the  same  tendency  to  open  and  liberalise  the  mind. 

18.  He  does  not  imagine  that  all  knowledge  is  centred  in  the 
law. — It  is  said,  of  a  lawyer  of  the  present  times,  that  he  used  to 
boast  of  his  never  having  opened  any  book  but  a  law-book.  The 
poor  man  is  dead,  and  will  be  forgotten  with  his  own  pleadings. 

Another  celebrated  lawyer,  after  a  high  encomium  upon  the 
powers  displayed  by  Bacon  in  his  reading  on  the  statute  of  uses, 
says, — "  What  mi^ht  we  not  have  expected  from  the  hands  of 
such  a  master,  if  his  vast  mind  had  not  so  embraced  within  its 
compass  the  whole  field  of  science,  as  very  much  to  detract  from 
professional  studies  !^' 

In  the  presentation-copy,  by  Bacon,  to  Sir  Edward  Coke,  of 
the  ^^  Novum  Organum^  there  is  written  by  the  hand  of  Sir 
Edward,  under  the  handwriting  of  Bacon — 

Auctori  consilium^ 
Instaurare  |)aras,  veterum  documenta  soj^hisma 
Instauni  legls,  justitiam  prius. 
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And,  over  the  device  of  the  ship  passing  between  Hercules^ 

pillars- 
It  desenreth  not  to  be  read  in  schools^ 
But  to  be  freighted  in  the  ship  bf  fools. 

19.  He  is  cautious  thai  his  habitual  attention  to  forms  does 
not  make  him  lose  sight  of  the  substance. — In  the  year  1765,  the 
important  question  with  respect  to  the  propriety  of  taxing  America, 
as  she  was  not  represented  in  parliament,  was  discussed  in  the 
House  of  Commons :  the  debate  occupied  the  attention  of  the 
house  for  three  successive  days,  and  called  forth  all  the  ability  of 
the  country.  At  the  conclusion  of  the  third  debate,  at  three  o^clock 
in  the  morning,  Sir  James  Marriott,  Jud^e  of  the  Court  of 
Admiralty,  rose.  He  said,  ^^  That  upon  this  important  subject  he 
could  not  conscientiously  give  a  silent  vote,  particularly  as  the 
question  appeared  to  him,  during  the  whole  argument,  to  have  been 
entirely  mistaken ;  the  question  discussed  had  been  with  reference 
to  the  propriety  of  taxing  America,  as  she  ^as  not  represented; 
whereas,  in  truth  and  in  tact,  America  was  represented ;  for  upon 
our  first  landing  in  America,  we  took  possession  of  that  continent 
as  part  and  parcel  of  the  manor  of  I^ast  Greenwich,  in  the  county 
of  Kent." 

Upon  hearing  the  witches  in  Macbeth  say,  '^  Wc  arc  doing  a 
deed  without  a  name,'^  a  lawyer  in  the  pit  exclaimed,  ^*  Then  it^s 
not  worth  a  farthing."^ 

The  lawyer  in  Hogarth  insists  that  an  elector  who  had  lost  his 
arm,  cannot  be  sworn,  as  be  cannot  take  the  book  in  his  hand. 

20.  He  does  not  suppose  all  his  fellow-creatures  under  the 
influence  of  bad  passions,  from  the  effects  of  vice  which  he  daily 
witnesses. — Asainst  this  tendency  Lord  Bacon  warns  all  students ; 
saying,  ^^  As  tne  fable  goes  of  the  basilisk,  that  if  he  see  a  man 
first,  the  man  dies ;  but  if  a  man  see  him  first,  the  basilisk  dies ; 
so  it  is  with  frauds,  impostures,  and  evil  arts ;  if  a  man  discover 
them  first,  they  lose  their  power  of  doing  hurt ;  but  if  they  pre- 
vent, then,  and  not  otherwise,  they  endanger.''^ 

The  young  physician,  when  he  attends  the  hospital,  sees  the 
ruins  of  numan  nature :  bodies  laid  up  in  heaps,  like  the  bones  of 
a  destroyed  town,  hominis  precarii  spiritus  et  male  ha^rentis,  men 
whose  souls  seem  borrowed,  and  kept  there  by  art  and  the  force  of 
medicine ;  whose  miseries  are  so  great,  that  few  people  have  charity 
or  humanity  enough  to  visit  them ;  or,  visiting  them,  to  do  more 
than  pity,  in  civiSty,  or  with  a  transient  prayer :  but  the  young 
man  does  not,  from  these  sad  scenes,  infer  that  all  men  are  thus 
afflicted.  So,  our  lawyer  does  not,  in  his  haste,  say  that  all  men 
are  liars ;  when  he  assists  in  punishing  the  robbers,  he  does  not 
forget  the  good  Samaritan,  who  bound  up  the  wounds  of  the  way- 

VOL.  II. — JU.  2  c 
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faring  man ;  and,  when  called  upon  to  censure  the  sins  of  the 
woman  at  the  feast,  he  is  not  unmindful  that  she  may  have  her 
store  of  precious  ointment  to  pour  on  the  feet  of  her  master. 
{To  he  continued.) 


Art.  hi.— prescription  AND  LIMITATION. 

Short  History  of  Prescription  and  Limitation^  relative  to 
Remedies  for  the  Recovery  of  Land^  from  the  earliest  Time  to 
the  Statute  of  James  /.* 

Those  who  have  turned  over  the  leaves  of  any  of  those  collec- 
tions which  are  called  the  laws  of  the  Barbarians,  cannot  be 
iffnorant  that  most  of  the  nations  so  denominated  adopted,  with 
different  degrees  of  modification,  the  periods  of  prescription  fixed 
by  the  Roman  Law.  There  is,  however,  no  reason  to  believe 
that  these  periods  of  prescription  were  ever  acknowledged  by  our 
British  or  Saxon  ancestors.  The  laws  of  Hoel  the  Good  con- 
tain the  following  singular  provision :  '^  Prsescribitur  per  legem 
nemini  contra  fundum  suimi  intra  tres  estates  parentum  ex  utraque 
parte,  et  possessio  debet  esse  quieta.  Tres  setates  parentum  con- 
stituunt  180  annos,  60  nempe  annos  unicuique  8etati.^-|* 

But  there  does  not  appear  to  be  any  trace  in  the  Ando  Saxon 
laws  of  any  fixed  number  of  years,  beyond  which  the  right  to  land 
could  not  be  disputed :  and  whoever  will  take  the  trouble  merely 
to  peruse  what  Mr.  Sharon  Turner  has  published  of  the  judicial 
proceedings  of  the  Anglo  Saxons  will  probably  think  tnat  the 
oetter  opinion  is,  that  fines  were  unknown  to  them.  To  make 
title  to  an  inheritance  by  prescription,  an  uninterrupted  possession 
time  out  of  mind  (tempus  ciijus  contraHum  memorid  hominum 
non  existit^  must  have  been  shown  by  the  common  law :  and  the 
deep  root  which  the  feudal  system  took  amongst  us  after  the  con- 
quest does  not  seem  to  have  produced  any  assimilation  of  this  role 
to  that  adopted  in  many   countries  where  the   Consueiudmes 


*  The  present  paper  eontains  the  answers  of  a  gentleman,  well  known  as  the  Author 
of  two  recent  Works  on  the  Court  of  Chancery,  to  questions  moposed  by  the  Aeal 
Property  Commwioners.  This  circumstance  will  account  for  ue  vteannffj  arbitiwy 
arrangement  of  matter  in  itself  so  valuable. 

t  It  is  remarkable  that,  by  the  Hindoo  Law,  a  possession  of  land  hw  stiatigera,  dar- 
iog  three  generations,  gives  the  absolute  title.  Prdbf  of  a  fair  title  is  not  required  1 
ocaipancy  during  twenty  years  unmolested  by  the  owner,  is  oonsidend  as  pof  isiasi 
during  one  generation ;  twice  as  mrch  dvring  tm-o,  and  thrice  as  much  during  three. 
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Fetuhrtun  were  in  vigour,  which  allowed  a  feud  to  be  acquired  by 
a  possession  of  30  years.  Motives  of  policy  or  good  govf^ment 
appear,  however,  soon  to  have  compelled  our  Norman  sovereigns 
to  abridge  the  period  during  which  it  was  permitted  to  chldlenge 
the  tide  of  persons  in  the  possession  of  luid.  The  statutes  or 
other  instruments  which  first  introduced  this  change  into  our  law 
have  been  lost,  the  earliest  enactment  which  is  to  be  found  in 
our  statute  book  being  an  Act  of  the  Parliament  of  Merton,  20 
Henr^IILA.D.  123S. 

•Betore  that  time,  it  appears  from  that  statute,  and  from  some  of 
our  old  writers  on  Jurisprudence,  that  the  time  of  limitation  in  a 
writ  of  right  was  from  the  first  year  of  the  reign  of  Henry  I. 
A.  D.  1100,  in  a  writ  of  tnort  dCanceator  from  the  coronation  of 
Henry  II.  A.  D.  1154,  and  in  a  writ  of  novel  disseisin,  from 
Henry  II^s  last  voyage  to  Normandy,  A.  D.  1184.  As 
136  years  elapsed  from  the  first  year  of  the  reign  of  Henry  I. 
to  the  statute  of  ^e  parliament  of  Morton,  that  was  the 
mcunmum  of  the  time  of  limitation  in  a  writ  of  right  prior  to 
that  statute,  and  it  will  be  seen  that  82  years  was  the  mcuximum 
in  an  assise  of  mort  dCancestoTy  and  52  years  in  an  assise  of 
novel  disseisin.  What  was  the  minimum  in  the  first  of  these 
cases  cannot  be  known,  as  we  do  not  appear  to  have  any  account 
of  the  period  when  a  writ  of  right  was  so  limited,  and  we  are 
equally  in  the  dark  as  to  the  shortest  time  of  limitation  in  an 
assise  of  mort  f  ancestor.  When  GlanvUle  wrote  (about  A.  D. 
1187)  ^be  ancestor  of  the  claimant  must  have  died  after  the 
period  above  mentioned,  being  the  coronation  of  Henry  II.,  that 
IS  to  say,  within  32  years.  The  remedy  of  novel  disseisin  was 
restricted  to  very  recent  cases.  The  time  of  limitation  fixed  by 
Henry  II,,  upon  its  institution,  was  his  return  to  England,  after 
his  reconciliation  with  his  son,  which  was  only  the  year  before ; 
and  Henry  II^s  last  voyage  to  Normandy  is  the  period  men- 
tioned in  the  form  of  the  writ  preserved  in  Glanville,  and  three 
years  only  are  supposed  to  have  elapsed  between  Henry^s  last 
voyage  and  the  composition  of  that  work< 

The  parliament  of  Merton  enacted  that,  for  the  future,  no 
mention  should  be  made  in  a  writ  of  right  of  a  longer  time  than 
the  first  year  of  the  reign  of  Henry  II.  A.  D.  1154,  so  that  the 
limitation  in  a  writ  of  right  was  abridged  by  that  statute  54 
years,  the  former  period  having  been  the  first  year  of  Henry  I. 
A.D.  1100.  When  the  parlument  of  Merton  was  held,  82 
years  had  elapsed  since  the  commencement  of  Henry  II^s 
reign;  Bracton  says  90.  Writs  of  mort  d" ancestor  and  the 
newly  invented  or  revived  writs  of  entry  were  not  by  the  same 
statute  to  pass  the  return  of  King  John  from  Ireland  into  Eng- 
bnd,  A.  D.  1211,  an  interval,  when  the  stotute  was  passed,  of 
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about  25  years,  and  writs  of  novel  disseisin  were  not  to  pass 
the  first  voyage  of  Henry  III.  into  Gascony,  A.  D.  1222,  between 
which  and  the  statute  about  14  years  had  elapsed. 

The  times  of  limitations  fixed  by  the  parliament  of  Merton 
went  on  lengthening  until  they  were  altered  by  the  parliament  of 
Westminster  Primer  3  Edward  I.  A.  D.  1275;  and  at  the  time 
when  that  parliament  was  holden,  writs  of  right  might  be  brought 
on  a  title  accrued  121  years  before,  writs  of  mart  dC ancestor 
and  entry  on  titles  accrued  64  years  before,  and  writs  of  noioel  dis- 
seisin on  titles  accrued  53  years  before.  An  act  of  the  parliament 
of  Westminster  Primer,  after  noticing  that  a  Ions  time  had  passed 
since  the  writs  undernamed  were  limited,  provided  that,  in  con> 
veying  a  descent  in  a  writ  of  right,  none  should  presume  to  declare 
of  the  seisin  of  his  ancestor  beyond  the  time  of  Richard  I. 
A.  D.  1189,  and  that  a  writ  of  novel  disseisin  should  have  its 
limitation  since  the  first  voyage  of  Henry  III.  into  Gascony,  A.  D. 
1222,  the  same  time  of  limitation  as  had  been  fixed  by  the  statute 
of  Merton  for  writs  of  novel  disseisin,  and  that  writs  of  mart 
ff ancestor  and  entry  should  have  their  limitation  from  the  corona- 
tion of  the  same  monarch,  and  not  before,  A.  D.  1217* 

It  will  be  observed  that  the  time  of  limitation  fixed  by  this  sta- 
tute  for  a  writ  of  right  was  nearly  of  the  same  length  as  that  fixed 
by  the  statute  of  Merton,  but  very  different  times  of  limitation 
were  given  to  writs  of  mort  d'ancestor  and  entry,  and  to  torits  of 
disseisin.  By  the  statute  of  Merton,  the  periods  within  which 
demandants  must  make  out  their  titles  by  virtue  of  the  undermen- 
tioned writs  were  at  the  time  when  that  parliament  was  holden  as 
follows : 

Writs  of  Right     82  years. 

Writs  of  mort  cTancestor  and  entry 25 

Writs  of  novel  disseisin  •  • 15 

By  the  statute  of  Westminster  Primer,  the  periods  within  which 
demandants  must  make  out  their  title  by  virtue  of  the  same  writs 
were  at  the  time  wheir  that  statute  was  passed  as  follows : 

Writs  of  Riglit 86  years. 

Writs  of  mort  dTancestor  and  entry   68 

Writs  of  novel  disseisin 53 

It  will  be  recollected,  too,  that  a  century  before  the  passing  of 
the  statute  of  Westminster  Primer,  33  years,  and  probably  a  mudi 
shorter  period,  had  been  the  time  of  limitation  in  an  assise  of 
mort  ^ancestor;  and  in  the  assize  of  novel  disseisin,  the  title 
must  have  accrued  from  one  to  four  years  before  die  date  of  the 
«rrit. 

No  alteration  was  made  in  the  time  of.  limiting  the  abore- 
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mentioned  writs  during  the  266  years  that  elapsed  from  the  statute 
of  Westminster  1,  down  to  the  statute  of  32  Henry  8.  Chap.  2. 
A.  D.  1540.  So  that  when  the  latter  was  passed,  the  de- 
mandant in  a  writ  of  right  might  recover  if  he  could  prove  a  title 
within  352  years  before  the  writ  was  sued  out,  and  the  time  of 
limitation  in  writs  of  mort  dCaiieestor  and  entry^  and  in  writs  of 
novel  disseisin  was  almost  as  long ;  in  writs  of  mort  d'ancestor 
and  efitry  the  time  of  limitation  was  324,  and  in  writs  of  novel 
disseisin  319  years. 

The  inconveniences  arising  from  the  great  length  of  time  within 
which  writs  of  seisin  and  possession  miglit  be  sued  out  were  in 
some  measure  remedied  by  the  act  of  32  Henry  8.  c.  2.  above 
referred  to,  which,  instead  of  limiting  them  from  a  particular 
event,  that  every  day  became  more  remote,  fixed  a  certain  number 
of  years,  and  enacted,  that  all  persons  should  bring  their  actions 
within  that  period.  It  is  by  this  statute,  as  every*  body  knows, 
that  writs  ot  right  are  at  present  limited  to  60  years ;  writs  of 
mart  d'ancestor  and  writs  of  enti-y  upon  disseisin  done  to  an 
ancestor  to  50  years,*  and  writs  upon  disseisin  done  to  the  de- 
mandant to  30  years  after  the  teste  of  the  writ. 

No  notice  has  been  taken  in  the  above  short  history,  of  formedon 
or  eiectment,  or  fine  and  non-claim.  A  formedon  in  the  rece^'ter  lay 
at  the  compion  law.  Formedons  in  the  descender  and  in  the  re- 
mainder  were  myen  by  the  statute  de  donis.  All  of  them,  being 
in  the  nature  of  writs  of  right,  had,  I  believe,  before  the  statute  of 
32  Henry  8.  c.  2.  a  similar  limitation.  That  statute  directed,  that 
formedons  in  reverter  and  remainder  should  be  sued  out  within  50 
years  after  the  title  fallen,  but  the  statute  omitted  to  mention 
formedons  in  descender^  a  defect  which  is  rendered  of  no  conse- 
quence by  the  statute  of  21  James  1.  c.  16.  by  which  all  writs  of 
formedons  in  descender^  remainder^  and  reverter  must  be  taken 
out  within  20  years  after  the  cause  of  action  descended.  Eject- 
ments are  supposed  to  have  been  first  used  to  try  the  title  to  lands 
in  the  reisn  of  Henry  VI.;  and  as  the  contrivance  by  which  this  end 
is  effected  requires  that  the  claimant  should  have  a  ri^ht  of  entry, 
the  limitation  was  the  same  Ieis  in  other  possessory  actions  founded 
on  such  right. 

The  above-mentioned  statute  of  21  James  I.  enacted,  that  no 
person  should  make  entry  into  lands  but  within  20  years  after  his 
title  should  accrue. 

In  one  of  the  following  observations  the  reason  is  suggested, 


*  In  am  of  a  psrticalar  cMate  of  frediold  oontinuiog  more  thaii  60  yetn,  tbe  person 
entitled  in  remainder  or  reversion  ia,  under  the  eonstruction  put  upon  this  act,  deprived 
of  his  writ  of  entry  against  a  stranger  intruding  upon  its  determination.  This  is  one 
only  of  the  many  anomalies  to  he  Ihvmd  in  our  law  of  prescription. 
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which  probably  induced  the  legislatuie  by  this  act  of  Jamei  I. 
to  assimilate  the  -poAod  of  limitation  of  writs  of  fonnedon  to  that 
within  which  entnes  must  be  made. 

With  regard  to  fine  and  non-claim,  although  any  account  of 
our  law  of  prescription,  as  applicable  to  land,  must  be  very  in- 
complete, wnich  omits  the  singular  common  law  doctrine  of  non^ 
claim  and  the  statutory  chan^  it  has  undergone ;  yet  the  writer 
must,  in  order  to  avoid  repetition,  postpone  noticing  them  until  he 
has  an  opportunity  of  extending  his  observations  to  fines  and  re- 
coveries 


OBSBRVATIONS. 

1.  The  diversity  in  the  periods  of  limitation  to  be  found  in  our 
law  takes  its  origm  in  the  mtroduction  soon  after  the  conquest  of 
writs  adapted  to  the  different  species  of  ouster,  assigning  in  the 
most  common  cases  the  dates  of  certain  events,  subsequent  to 
which  the  claim  must  be  established,  whilst  in  others  of  rarer  oc- 
currence the  time  of  limitation  was  left  as  at  common  law.  All 
our  statutes  of  limitation  seem  to  have  been  passed  in  order  to 
remedy  the  inconvenience  arising  from  the  periods  of  limitation 
in  those  actions  only  which  were  in  most  frequent  use  having 
become  tog  remote.  Not  one  of  them  seems  to  have  had  for  its 
object  to  introduce  regularity  and  consistency  into  this  branch  of 
our  law,  and  no  pervading  principle  is  to  be  discovered.  A 
perusal  of  such  of  their  enactments  as  regard  actions  to  recover 
the  seisin  or  possession  of  land,  and  a  Guight  glance  at  some 
passages  in  the  juridical  writers  of  the  times,  must  convince  every 
bwyer  that  the  whimsical  variety  in  the  times  of  limitation  is 
not  founded  in  any  circumstances  tnat  have  relation  to  the  existing 
state  of  landed  property. 

2.  Most  writers  on  legislation  seem  to  be  agreed  that  some 
period  should  be  fixed,  after  which,  it  is  to  be  presumed,  that 
a  former  proprietor  has  renounced  and  abandoned  his  right    This 

Sriod  must,  in  some  measure,  depend  on  the  circumstances  of 
e  case ;  but  it  is  presumed  that,  with  the  exceptions  hemfier 
noticed,  no  one  who  nas  read  and  thought  much  on  the  subject,  can 
come  to  any  other  conclusion  than  that  it  ou^ht  to  be  uniform. 

3.  Whatever  be  the  origin  of  the  distinction  between  riffht  of 
property  and  right  of  possession,  there  is  no  consistency  m  the 
manner  in  which  it  has  been  dealt  with  in  our  statutes  of  limi- 
tation. The  time  of  limitation  in  a  writ  of  right  is  03  years ; 
that  in  a  fonnedon,  a  writ  in  the  nature  of  a  writ  of  right,  and 
one  of  the  remedies  to  recover  a  mere  right  of  property,  is  only 
20  years ;  whilst  in  the  possessory  actions  of  mart  4^a9ioe8tor  and 
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novel  disseisin  50  years  is  the  limitation  for  writs  founded  on  an 
ancestor's  possession,  and  30  years  for  writs  founded  on  the 
claimant's  own  possession.  It  is  to  be  observed,  however,  that 
the  issue  in  tail,  having  no  right  of  entry,  cannot  resort  to  the 
remedy  of  ejectment,  and  it  was  perhaps  for  the  sake  of  uniformity 
in  the  limitation  of  the  actions  most  in  vogue  for  the  recovery 
of  land,  that  the  statute  of  James  I.  enacted  that  formedons 
should  be  sued  out  within  20  years  after  the  title  descended :  the 
same  statute  also  enacting  that  all  entries  must  be  made  within 
the  like  period  after  the  right  accrued. 

4.  The  doctrines  as  to  barrine  the  right  of  entry  by  disconti- 
nuance, descent,  cast,  &c.,  took  their  rise  in  times  when  the 
feudal  poli^  was  in  its  full  vigour.  The  extensive  modifications 
to  which  tney  were  subjected,  as  soon  as  the  system  of  feuds 
began  to  decune,  ought  to  have  been  made  the  forerunners  of 
their  abolition  a  century  ago.  The  32  Henry  8,  c.  28,  enacts, 
that  the  alienation  by  the  husband  of  his  wife  s  estate  shall  not 
work  a  discontinuance,  but  that  she  and  her  heirs  may  lawfully 
enter.  By  the  disabling  statutes  of  Elizabeth,  ecclesiastical 
persons  can  no  longer  discontinue  their  livings,  or  the  property 
which  they  possess  in  right  of  their  churches.  The  courts  appear, 
at  a  very  early  period,  to  have  admitted  of  many  exceptions  to 
the  rule,  that  no  man  can  recover  possession  by  entry  on  lands 
after  a  descent  cast,  independently  of  those  cases  where  the 
claimant  was  under  any  lesal  disability ;  and  it  is  still  further 
narrowed  by  the  statute  of  32  Heniy  8,  c  33,  by  which  the 
dying  seised  of  any  disseisor  is  not  such  a  descent  as  shall  toll 
entry,  except  such  disseisor  had  peaceable  possession  (without 
entry  or  continual  claim)  five  years  before  nis  death;  but  the 
statute,  for  reasons  of  feudal  pohcy,  does  not  extend  to  ihe  feoffee 
or  donee  of  the  disseisor,  immediate  or  mediate.  There  seems  to 
be  no  reason,  supposing  formedons  were  still  to  form  a  living  nart 
of  our  procedure,  why  the  doctrine  of  discontinuance  should  be 
preserved  to  the  prejudice  of  issue  in  tail,  nor  why  the  remedy  of 
ejectment  should  be  rendered  less  efficient  by  upnolding  part  of 
the  obsolete  law  as  to  the  descents,  cast,  and  detbrcement. 

6.  It  has  been  asked,  whether  real  actions  may  be  usefully 
abolished  ?  Blackstone  finishes  his  sketch  of  the  remedies  invented 
by  our  ancestors,  for  injuries  arising  from  disposition,  or  ouster 
of  die  freehold,  in  the  following  words :  <<  Neither,  indeed,  is 
any  considerable  part  of  that  which  I  have  selected  in  this  chapter, 
from  among  the  venerable  monuments  of  our  ancestors,  so  abso- 
lutely antiquated  as  to  be  out  of  force,  thouj^h  the  whole  is  cer- 
tainly out  of  use ;  th^^  being  but  a  very  few  instances,  for  more 
than  a  century  past,  of  prosecuting  any  real  action  for  land  by 
writ  of  entry,  assiie,  formedon,  wnt  of  right,  or  otherwise.    The 
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forms  are,  indeed,  preserved  in  the  practice  of  common  recoveries ; 
but  they  are  forms,  and  nothing  else,  for  which  the  very  derka 
that  pass  them  are  seldom  capable  to  assign  the  reason.'*'  After 
such  an  observation,  cominff  nrom  such  a  source,  an  enlightened 
legislator  can  need  no  furuer  information  on  the  subject  of  this 
question.* 

6.  It  is  difficult  to  discover  any  advantage  in  continuing  the 
distinction  between  actions  to  recover  a  right  of  possession,  and 
actions  to  recover  a  right  of  property.  It  is  a  subtlety  derived 
almost  entirely  from  the  feudal  tenures,  which,  since  the  appli- 
cation of  the  action  of  ejectment  to  try  the  tide  c^  lands,  nas 
become  part  of  that  abstruse  and  obsolete  learning,  of  which  our 
jurisprudence  ought  to  be  divested.  If  ejectment  be  once  stripped 
of  the  legal  fictions  upon  which  it  is  at  present  made  to  depend, 
it  may  to  easily  modified  so  as  to  form  the  general  remedy  to 
recover  seisin,  or  possession  of  land. 

7-  It  may  assist  us  in  satisfactorily  fixing  the  period  of  adverse 
possession,  which  shall  be  a  bar  to  any  remedy  for  the  recovery  of 
land,  if  we  previously  bring  to  view  the  periods  adopted  by  the 
judicial  systems  of  some  of  the  other  principal  nations  of  Europe. 
The  profession  are  generally  aware  that,  by  the  Code  CivU  of 
France,  the  ownership  of  land  may  be  prescribed  at  10  years,  if 
the  true  owner  dwell  within  the  jurisdiction  of  the  Cour  Royale^ 
within  which  the  immovable  is  situate ;  and  at  20  years,  if  he  be 
domiciled  out  of  the  jurisdiction ;  but  then  possession  must  have 
been  acquired  bondjidey  and  by  just  title,  as  by  sale,  exchange,  &c. 
This  species  of  positive  prescription  is  borrowed  from  the  Roman 
law:  it  existed  in  France  beu)re  the  Revolution,  and  is  to  be 
found  also  in  the  Landrecht  of  Prussia,  the  Codex  MawimUianuej 
or  Landrecht  of  Bavaria,  the  Siefe  Partidas  of  Spain,  &c. 
Where  the  possessor  could  not  produce  a  just  title,  the  Roman 
law  required  that  the  possession  of  the  land  should  have  lasted 
30  years ;  but  still  the  possession  must  have  been  acquired  hand 
fide ;  and  in  this  respect,  also,  it  has  been  followed  by  the  above- 
mentioned  legislations  of  Prussia  and  Spain ;  by  that  of  Bavaria, 
as  regards  incorporeal  things,  and  also  by  the  Gesctzhuch  of 
Austria,  but  not  by  the  Code  Cioil  of  France.  By  the  Code 
NapoleoHj  in  the  prescription  of  30  years  exception  deduced 
from  bad  faith  cannot  beoset  up.  The  projet  for  a  civil  code  for 
the  kingdom  of  the  Netherlands,  destined  to  replace  the  Code 


*  It  is  not  immaterud  to  obserre,  that  a  devisee  before  entry  cannot  resort  to  any 
real  action,  except  in  the  instance  of  lands  devisable  by  custom,  when  the  writ  called 
ex  gravi  qucrelk  b  given.  Uis  only  remedy,  consequently,  is  by  ejectment.  It  is 
almost  superfluous  to  add,  that  a  great  majori^  of  questions,  as  to  the  title  to  lands, 
ariaes  bciwecii  (he  heir  and  devisees  before  entry. 
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Napoleon,  has  adopted  this  provision  of  the  latter,  as  to  the  pre^ 
scnpdon  of  30  years.* 

With  respect  to  the  numbers  of  years  to  be  fixed  by  our  legis- 
lature as  the  period  during  which  possession  should  continue,  in 
order  to  tecure  the  possessor  against  challenge  of  his  title,  we 
cannot  do  better  than  adopt  that  which  is  presented  by  the  limi- 
tation to  the  action  of  ejectment,  which  most  assuredly  would 
never  have  become  the  omy  remedy  for  the  recoveiy  of  land,  were 
the  time  to  which  its  operation  is  confined  too  limited  for  the 
juridical  wants  of  the'  public. 

8.  The  systems  of  foreign  law  mentioned  in  the  preceding 
observation,  and  nearly  all  the  others  with  which  the  writer  has 
any  acquaintance,  agree  with  the  Roman  law  and  our  ancient 
common  law  in  showing  various  degrees  of  favour  to  infants, 
married  women,  persons  of  unsound  mind,  and  persons  abroad, 
even  where  the  period  of  limitation  is  of  a  greater  length  than 
20  years.  If,  then,  20  years  be  taken  as  the  period  wluch  shall 
be  a  bar  to  any  remedy  for  the  recovery  of  land,  it  is  proposed 
that  exceptions  should  be  introduced  to  protect  the  rights  of 
infants,  married  women,  persons  of  unsound  mind,  and  persons 
beyond  the  seas.  It  should  be  recollected,  that  by  the  common 
law,  laches  was  not  in  general  imputable  to  any  of  the  persons 
subject  to  the  disabilities  in  question,  and  prescription  did  not  in 
most  cases  commence  against  them  or  their  heirs  until  the  disa- 
bility ceased.  The  necessity  of  putting  an  end  to  controversies, 
and  giving  peace  and  security  in  tlie  enjoyment -of  property,  occa- 
sioned the  statutes  which  have  confined  this  privilege  within  its 
present  narrow  bounds. 

9.  The  reader  will  probably  be  struck  by  the  article  in  the 
Landrecfd  of  Prussia,  by  which  prescription,  founded  on  pos- 
session, and  by  that  in  the  Geactzhuck  of  Austria,  by  which  pre- 
scription in  general  begins  to  run  against  infants  and  persons  of 
unsound  mind,  as  soon  as  curators  or  guardians  are  appointed. 
Such  a  provision  in  our  law  would  be  useless,  unless  it  were 
accompanied  by  enactments  for  the  regular  nomination  of  guardians 
and  committees  of  all  infants  and  insane  persons ;  and  it  is  not 
likely  it  would  be  productive  of  any  advantage  corresponding  to 
the  magnitude  of  the  change.  Such  a  measure  will  so  but  a  little 
way  to  diminish  the  difhculty  and  expense  of  the  researches 
necessary  to  verify  an  abstract  of  title,  wnich  must,  as  it  is  appre- 

•  The  Landrecht  of  Prassia,  and  the  Gewtzhuch  of  Austria,  being  the  two  oonti-  r 
nental  codes  to  which,  next  to  the  Code  Napoleonj  foreign  Jurists  ascribe  the  greatest 
degree  of  excellence,  translations  of  some  of  the  principal  articles  in  the  sections  on 
Prescriptions  are  subjoined.  There  are  other  articles,  connected  with  the  subject  of  our 
inquiry,  to  be  found  in  other  parts  of  those  two  systems  of  law,  but  which  it  will  be 
more  convenient  to  notice  iu  the  parts  of  these  observations  to  which  they  apply. 
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hended,  be  its  princtml  object  of  attainment  With  xespect  to 
the  suggestion  that  nas  been  made,  that  the  disability  should 
cease  from  the  time  when  a  committee  is  appointed  under  a  com- 
mittee of  lunacy,  it  is  not  easy  to  understana  why  the  disabili^  of 
persons  of  unsound  mind  should  cease  from  the  time  of  the  ap- 
pointment of  a  committee,  unless  the  disability  of  infants  be  also 
made  to  cease  upon  the  appointment  of  a  guardian. 

10.  Widb.  respect  to  absence  beyond  the  seas,  there  seems  to  be 
no  objection  to  the  proposal,  that  the  disabili^  should  be  con- 
fined to  absence  from  the  United  Kingdom  of  Great  Britain  and 
Ireland,  including  Guernsey,  Jersey,  Aldemey,  and  the  Isle  of 
Man.  The  proposed  civil  code  for  the  Netherlands  fixes  the 
period  ofprescription,  founded  on  possession  ac<}uired  by  a  just 
title,  at  20  years  in  all  cases,  omitting  the  distinction  made  by  the 
Code  Napoleon  between  persons  domiciled  in  and  out  of  the 
jurisdiction. 

11.  With  r^ard  to  the  ancient  disability  arising  from  imprison- 
ment, there  seems  to  be  no  reason  why,  in  the  present  state  of  our 
dyil  and  criminal  law,  it  .should  be  continued.  It  is  belieyed 
that  it  does  not  exist  in  the  other  judicial  systems  aboye  men- 
tioned There  are,  however,  modifications  of  prescription  in  the 
Prusoan  Landreckt  suffidendy  gjeneral  to  comprehend  it 

12.  The  early  statutes,  limiting  the  privileffe  of  making  an 
entry  or  commencing  an  action  after  the  disabuity  removed,  to  a 
certain  number  of  years,  fixed  the  same  period  for  each  head  of 
disability ;  and,  alUiough  a  diflerent  rule  prevails  in  the  Roman 
law,  and  has  found  its  way  into  most  of  the  foreiffn  codes,  yet 
there  seems  to  be  no  sufficient  reason  why  we  shouM  not  adhere 
to  the  principle  furnished  by  our  own  legislation.   The  period  of  10 

J  ears,  given  oy  the  Act  of  21  James  1,  chap.  16,  to  persons  who 
ave  been  under  disability,  or  their  heirs,  seems  preferable  to  the 
period  of  five  years,  given  them  by  the  Act  of  4  Henry  7*  c  24, 
but  for  no  other  reason,  than  that  the  former  statute  having  a 
more  frequent  and  extensive  application  than  the  ktter,  it  may  be 
presumed  that  the  period  fix^  by  it  is  more  in  conformity  with 
the  sentiments  of  the  public* 

13.  When  land  is  subject  to  a  lease  with  rent,  the  person  re^ 

•  In  any  dumge  to  be  intiodneed,  it  It  desinble  to  pat  an  end  to  the  doabt  viiicli 
eeame  to  exiat  whetha  oar  Uw  of  pieaeription  admita  of  a  waectmkn  of  diaabilitiea. 
The  Ltmdreehi  of  PnuM  ezpicnlr  proiidea,  with  v^gaid  to  pieacriptian  fcanded  on 
Mii.4M«r,  that  hdn  of  infknta,  being  themadvea  under  dlaabihty,  ihaU  have  the  aame 
dday  on^  aa  their  predeoaaaor  would  have  been  entitled  to  had  he  lived ;  that  ia  to  aav, 
nraeriptian  ahall  eomnifncft  ftom  the  time  he  woold  have  attained  hia  mi^ioiiij.  The 
writer  tt  not  fare  that  he  can  trait  hia  recollection  in  itatfa^,  that  auch  wm  the  <"' 


of  the  Boman  Uw.    What  eonatroetion,  in  thia  reapect,  ia  imt  on  Article  SSfiS  of  the 
'  '   "  oatof  the  other  foidgnoodca,  ha  knot  ahk  to 


Gode  Napoleon  and  nnilar  aiticlea  in 


1829.]  PreacripHof^  and  Limiiaium. 

ceiving  the  rent  adversely  must  be  considered  as  in  the  adyeiae 
possession  or  enjo3rment  of  the  property ;  and  if  it  be  intended  to 
mtroduce  uniformity  into  our  doctrine  of  prescription,  the  lind^ 
tation  should  beffin  from  the  time  when  the  claimant  was  entitled 
to  the  rent,  and  it  began  to  be  received  by  a  person  claiming 
adversdy  and  not  from  the  expiration  of  the  lease. 

14.  Those  who  are  acquainted  with  the  Emphytetms  of  the 
Roman  law  know,  that  leases  without  rent  and  leases  with  a 
nominal  rent,  are  by  no  means  peculiar  to  our  jurisprudence.  But 
the  writer  is  not  sufficiently  acquainted  with  any  practical  incon- 
veniences that  may  result  from  them  to  be  able  to  form  any 
opinion,  whether  a  similar  or  other  rule  of  limitation  can  hd 
applied  to  leases  of  that  nature.* 

15.  The  hngissimi  temparis  pnescriptio  of  the  Rom^law  was 
30  years ;  but  the  dowry  of  the  wife  andjproperty  of  infants  and 
pupils  were  exempt  from  its  operation.  France,  Austria,  Prussia, 
Spain,  and  many  other  nations  have  borrowed  from  the  Romans 
this  number  of  30  ^ears  as  their  extraordinary  period  of  pre- 
scription, and  with  similar  exceptions  in  favour  of  married  women, 
minors,  and  persons  of  unsound  mind.  But  notwithstanding  the 
great  weight  of  these  examples,  when  we  look  at  the  frequent 
transfer  of  landed  property  in  this  country,  and  the  perplexity 
and  enormous  charges  attending  inquiries  as  to  the  parties  who 
have  been  interested  in  the  property  with  the  view  of  ascertaining 
whether  they  were  under  any  disability,  we  shall  discover  ample 
reasons  for  deeming  it  expedient,  that  the  suggestion  made  for 
fixing  a  period  of  adverse  possession,  afler  imich  all  claims 
against  which  the  possession  was  adverse  shall  be  barred  not? 
withstanding  intervening  disabilities,  should  be  adopted. 

With  regard  to  the  number  of  years  to  be  fixed  as  the  period, 
the  time  of  limitation  in  the  ordinary  remedy  for  the  recovery  of 
land,  the  exceptions  arising  out  of  disabilities,  and  the  further 
period  given  after  the  disabilities  cease,  to  say  nothing  of  the 
exceptions  allowed  by  foreign  nations  in  cases  of  longiasimi 
temporis  pneacriptioy  wlU  hardly  permit  us  in  a  species  of  limitation 


*  If  the  writer  hM  m  opportunity  of  extending  his  obfttvationi  to  fines  sad  reeo- 
▼eries,  it  is  his  intention  to  notice  the  rcgiUations  as  to  prescriptioo,  i^licable  to  tab- 
stituting  conditioiwl  estates,  Ac,  which  are  to  be  ibimd  in  the  Roman  laws,  and  io  the 
Codes  of  Fnissia,  Austria,  &c.;  and  the  resnlationa  which  rdate  to  the  non-paTment  of 
rent  by  the  Bmphyteuta^  or  tenant,  under  leases  of  the  nature  above  mentioDea,  can  be 
sabjoined.  There  are  other  analogies  in  some  of  the  oodes  aUuded  to  which  mj^t 
perhaps  be  ibond  usefiil  in  some  part  of  the  inquiries  to  which  these  obserrations 
^iply,  such  as  the  efiect  of  a  long  continued  omissioa  of  the  feudal  acnrices  upon  the 
tenure  of  lands,  as  renrds  the  lords  in  possession  and  in  remainder,  or,  how  fkr  pre* 
scr^ptioD  can  apply  where  the  property  Is  in  one  peiton,  and  the  nanfruet  during  a 
certtdDTperiod  in  aaodisr,  ftc* 
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which  is  to  exclude  the  privilege  of  infants,  married  women,  and 
insane  persons,  to  select  a  shorter  period  than  40  years. 

It  may  perhaps  not  be  immaterial  to  remark  that  the  Act  of 
the  Scotch  Parbament  of  I6I7  established,  that  the  continued 
possession  for  40  years,  proceeding  upon  a  title  of  infeoffment  or 
seisin,  secures  the  possessor  against  all  grounds  of  challenge, 
except  upon  falsehood.  A  clause  in  the  act,  however, 'excepts  tne 
rights  of  pupils  and  minors  from  this  prescription. 

16.  There  can  be  now  no  reason  why  there  should  6xist  ono 
period  of  bar  applicable  to  one-half  of  the  estates  in  the  kingdom 
(equitable  estates),  and  another  period  applicable  to  the  re- 
mamder  (legal  estates).  Courts  of  equity,  wnen  called  upon  to 
determine  what  should  be  considered  a  good  equitable  title  by 
prescription,  never  appear  to  have  regarded  the  power  of  asserting 
claim  to  land  by  real  actions.  At  all  events,  it  must  be  considered 
as  now  settled,  that,  by  analogy  to  the  statute  of  James  I., 
persons  having  equitable  estates  must  file  their  bill  within  20 
years  afiter  the  title  accrued.  The  periods  which  these  observa- 
tions propose  for  common  law  limitations  will,  taking  disabilities 
into  consideration,  nearly  correspond  with  the  period  now  recog- 
nised by  our  equity  tribunals  ;  indeed,  the  change  suggested  wul 
be  little  else  than  an  assimilation  of  the  common  law  to  the  equit- 
able rules  of  prescription. 

17.  No  acknowleagment  of  right  should,  as  at  present,  be  avail* 
able  in  a  court  of  equity,  to  take  the  cases  or  mortgagors  and 
mortgagees  out  of  the  operation  of  the  general  law  of  prescription, 
unless  made  in  writing,  and  signed  by  the  party  to  be  affected 
by  it. 

Thc'section  of  the  Code  Civil  of  France,  ^^Dela  preuve  tesiimo^ 
niale^  shows,  that  to  work  the  interruption  of  prescription  by  ac- 
knowledgment (See  Art.  2249),  the  acknowledgment  must  be  in 
writing.  The  writer  has  not  discovered  from  the  text  of  the 
Prussian  Landrecht  that  a  written  acknowlecU^ent  is  required 
by  the  laws  of  that  country.  The  Austrian  hw  must  be  sub-  . 
ject  to  similar  inconveniences  as  those  occasioned  by  the  doc- 
trines of  our  courts  of  equity  on  the  same  subject  By  Art 
1497  of  the  Cresctzbuchy  a  reco^ition  of  the  right  of  the 
claimant,  whether  express  or  imphed,  effects  an  interruption  of 
the  prescription. 

18.  '^  J  ai  suppos6  la  possession  de  bonne  foi,  dans  le  cas  con- 
traire,  la  confirmer,  ce  ne  seroit  pas  favoriser  la  siiret^,  mais 
recompenser  le  crime.  L^age  de  Nestor  ne  devroit  jmis  sufBre  Pour 
assurer  k  Tusurpateur  les  gages  et  le  prix  de  son  iniquit^.'*^  Such 
are  the  sentiments  of  Mr.  Bentham.  In  the  longiasimi  temportM 
prcescriptio  of  the  Roman  law  it  was,  as  has  been  already  stated, 
permitted  to  the  claimant   to  prove   that  possession  liad  been 
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acquired  nuUd  Jide,*  and  this  rule  has  been  adopted  by  the  legi^ 
latures  of  Austria,  Prussia,  &c.f  It  was  acknowledged  also  by 
the  jurisprudence  of  France,  anterior  to  the  revolution.  The 
reasons  adduced  b]^  the  framers  of  the  Code  CivU  of  France  for  not 
allowing  ati  exception  deduced  from  bad  faitli  to  be  urged  against 
a  possessory  title  of  30  years,  do  not  appear  satisfactory ;  (See 
Code  CivU  suivi  de  FEarposi  des  Motifs^  Tom.  7-)  No  change  in 
our  law  of  prescription  ought  to  curtaU  the  jurisdiction  of  courts  of 
equity,  where  the  prescription  shall  be  founded  on  possession  ac- 

Juired  by  fraud,  it  should  never  be  forgotten,  that  the  whole 
octrine  of  prescription  has  its  basis  rather  in  expediency  than  in 
justice.  Subject  to  this  observation,  a  person  wno  has  a.  title  by 
adverse  enioyment .  should  be  considered  as  havinsr  acquired  to  all 
purposes  the  rightful  seisin  of  the  land. 

19.  The  provisions  of  the  statute  of  James  I.  with  respect  to 
remedies  for  the  recovery  of  the  arrears  of  rent  ought  to  be 
extended  to  cases  of  rent  reserved  by  specialty. 

20.  It  is  very  desirable  that  the  right  of  property  in  incor- 
poreal hereditaments  should  be  acquired  by  possession  during  a 
number  of  years,  the  commencement  of  which  shall  not  be  so 
remote  as  to  preclude  the  use  of  testimony  and  rules  similar  to 
those  applicable  to  prove  the  title  to  other  property.  The  author 
of  the  Mirror,  500  years  ago,  reckoned  it  amongst  the  abuses  of 
our  law,  that  we  "  count  of  so  long  time  whereof  none  can  testify 
the  hearing  or  seeing,'*''  i  an  abuse  which  cannot  be  completely 
corrected,  so  long  as  the  limitation  of  claims  to  incorporeal  here- 
ditaments shall  be  too  remote  to  admit  of  ordinary  evidence.  The 
time  of  limitation  should  vary  with  the  different  nature  of  the 
hereditaments.  In  the  remaining  observations,  notice  will  be  taken 
of  the  periods  of  limitation  which  it  may  be  desirable  to  adopt  with 
regard  to  the  principal  kinds  of  incorporeal  hereditaments. 

Passages  are  to  be  met  with  in  some  writers  at  yariance  with  this  assertion  ;  bat  it 
will  be  found,  upon  recourse  to  the  code  and  pandects,  and  best  commentaries,  that  it  is 
not  incorrect 

•)-  In  one  of  the  preceding  observations  it  has  been  stated,  that  by  the  law  of  Spain 
also  mala  Jldrt  may  be  imputed  to  a  person  prescribing  a  possession  of  30  years,  and 
many  reasons  induce  the  writer  to  think  that  statement  to  be  correct.  It  is  necessary, 
however,  to  remark,  that  these  are  passages  in  the  text,  and  the  notes  of  the  last  edition 
of  the  Intiiiucionei  del  derecho  Civil  de  Catiilla  (a  partial  translation  of  this  work  by 
Mr.  Johnston,  has  introduced  it  to  the  knowledge  of  the  English  bar),  which  it  ii  not 
easy  to  reconcile  with  this  opinion. 

I  Andrew  Home  seems  to  be  justified  in  considering  this  practice  as  in  some  measure 
repugnant  to  the  common  law,  notwithstanding  the  latter  admitted  of  no  fixed  period  of 
prescription.  Bracton,  in  his  chapter  De  DefaUiiy  gives  the  following  reason  why  writs 
of  right  could  not  be  sued  out  on  a  claim  more  ancient  than  the  beginning  of  the  reign 
of  Henry  II.  ''  NuUus  aliquid  probare  possit  ultra  tempus  illud  ex  <^uo  loqui  non 
poterit  de  visu  proprio,  vel  de  visu  patris  qui  ei  injuxit  quod  testis  esset  si  Inde  audiret 
uqui."  It  is  to  be  observed,  however,  that  when  Bracton  wrote,  a  century  had  elapsed 
since  Henry  II*s  accession  to  the  throne. 
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21.  A  diBtinctioii  ought  to  be  made  with  respect  to  the  time  or 
mode  of  prescription  between  profits  i,  prendre^  and  mere  ease- 
ments. Rents  created  by  deed,  and  to  which  seisin  is  not  requi- 
site,  are  not  within  the  statute  of  32  Henr^  8.  All  profits  of  this 
nature  (with  the  exceptions,  perhaps,  which  it  will  be  more  con- 
venient to  notice  on  aome  fliture  occasion)  ought  to  be  subject  to 
the  same  rules  of  limitation  as  apply  to  land.  The  title  to  rents 
falls  within  the  operation  of  the  prescriptions  of  30  years,  esta^ 
blished  by  the  Code  Napoleon,  and  the  Gesctzbiuah  of  Austria : 
nor  do  I  nnd  that  it  is  exempt  from  the  general  regulations  of  the 
Landrecht  of  Prussia  in  the  subject  of  prescription,  except  per- 
haps in  the  case  of  such  small  rents  as  may  be  payable  to  the  lords 
in  respect  of  fiefs. 

The  rules  of  prescription  applicable  to  easements  must,  it  is 
apprehended,  in  some  measure  vary  according  to  their  different 
natures.  By  the  Roman  law,  the  right  to  servitudes  is  acquired 
by  the  common  prescription  of  10  years  against  persons  present, 
and  20  years  against  persons  absent,  even  without  a  title ;  but 
then  the  knowledge  and  sufferance  of  the  owner  of  the  serving 
estate  {patientia  domini)  must  be  proved.  When  the  person 
claiming  the  prescription  can  neither  show  a  title,  nor  patientia 
domini,  then  a  30  years'*  possession  is  requisite  to  complete  the 
prescription. 

Witn  respect  to  the  extinguishment  of  a  right  to  servitudes  by 
non  user,  it  is  laid  down  by  many  of  our  English  writers  on  the 
Civil  law  that  they  may  be  lost  by  a  10  years  discontinuance  of 
the  use  if  the  person  be  present,  and  20  if  absent.  The  better 
opinion  however  is,  that  there  must  be  some  act  on  the  part  of 
the  owner  of  the  servient  estate  adverse  to  the  service  (usucapio 
libertatis),  or  that  a  third  person  must  have  acquired  the  property 
of  the  servitude  by  prescription.* 

By  the  Code  Napoleon,  servitudes  apparent  and  continual 
(continues),  such  as  drains  for  water,  eaves,  lights,  &c.,  may  be 
acquired  by  writing,  f  or  a  possession  of  30  years.  Continual 
servitudes  non-apparent,  and  continuable  {discontinues^  servi- 
tudes, apparent  or  non-apparent,  such  as  the  prohibition  of 
buildmg  upon  a  certain  spot,  or  not  to  build  but  to  a  given  height, 
rights  of  way,  of  well,  of  pasture,  &c.,  cannot  be  created  but  by 
writing.     Possession  even  immemorial  is  not  sufficient  to  create 

*  By  the  older  law,  a  dittinctioD  seemt  to  have  been  taken  between  ttroUuUt 
fretd^iorum  ruttieomm  (?i8,  puoendi,  iiquahaustus,  &c.),  and  tervituteM  pr^diomm 
urhanorum  (stillicidii  redpendi,  iumimum^  iifrni  immittendiy  JT) >  ^^  ^^  eould  be 
loet  W  mere  non-uier,  the  last  only  by  usmcapio  libertaiU, 

'f  From  a  oommentaiy  on  the  Code  Civil,  publiihed  in  the  present  Tear,  it  seems 
doubtful  whether  serritnaes  of  this  dass  may  not,  under  Article  8266  of  the  eode«  be 
acquired  by  the  possession  of  10  and  20  years,  where  there  is  honafidei  and  k  title, 
bat  it  turas  out  mat  the  transfiener  was  not  the  owner. 
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them ;  but  servitudes  of  this  nature,  duly  acquired  by  possession 
at  the  time  the  code  was  promulgated,  cannot  be  attacked. 

By  the  same  code  all  kinds  m  servitude  become  extinct,  from 
non  usage  for  30  ^ears ;  the  thirty  years  commencing  running, 
accordbg  \o  the  different  kind  of  servitudes,  either  from  the  day 
on  which  they  ceased  to  be  enjoyed,  as  in  the  case  of  continuable 
services,  as  rights  of  way,  &c.,  or  from  the  day  on  which  an  act 
repugnant  to  the  servitudes  has  been  done,*  in  the  case  of  conti- 
nual servitudes,  as  drains  for  water,  &c. 

By  the  Austrian  Gesctzbttchf  where  there  are  no  registers,  ser- 
vitudes can  only  be  acquired  by  a  possession  of  30  years.  Article 
1488  of  that  code  enacts,  that  the  ri{[ht  to  a  servitude  shall  only 
be  lost  by  non-user,  when  the  servient  party  has  opposed  the 
exercise  of  the  servitude,  and  the  dominant  party  for  three  suc- 
cessive years  has  not  made  good  his  right  If  the  servitudes  are 
such  that  they  can  be  selcbm  required,  I  apprehend  they  fidl 
within  the  operation  of  the  articles  translated  in  the  Appendix,  by 
which  the  person  claiming  them  by  prescription  must,  m  addition 
to  the  possession  of  30  years,  show  tnat  he  has  exercised  the  right 
to  call  for  them  three  times ;  and  so  with  regard  to  the  person 
asserting  by  prescription  an  exemption  from  such  servitudes,  he 
must  prove  that  during  the  30  years  no  use  has  been  made  of 
three  occasions  of  exercising  the  right,  f 

The  Prussian  LandrecM  allows  the  right  to  servitudes,  not 
registered,  but  founded  upon  title  to  be  acquired  by  the  orcUnary 
prescription ;  that  is  to  say,  there  must  be  a  possession  of  10  years, 
against  persons  present;  against  absent  nersons,  each  year  of 
absence  is  counted  only  as  six  months.  Where  no  title  can  be 
produced,  there  must  be  a  possession  of  30  years.  Servitudes  not 
registered  are  extinguished  by  a  non-user  of  30  years.  It  appears, 
however,  that  prescription  begins  only  when  the  servient  party 
has  refused  to  perform  the  servitude,  and  the  dominant  party  is 
silent ;  in  which  case  it  seems  even  re^stered  servitudes  may  be 
extinguished  by  non-user;  (Landrccht,  Th.  1,  Tit  7,  and  Tit. 22.) 
In  the  case  of  rights  to  servitudes  that  cannot  be  annually  or 
habitually  enjoyed,  there  must,  it  is  apprehended,  be  a  possession 
of  40  years,  and  they  must  have  been  exercised  on  three  occasions; 
and  it  appears  (Th.  1,  Tit.  9,  544)  that  rights  of  this  description 
can  only  oe  lost  by  mere  non-user,  when,  since  the  commencement 


•  This  is  the  wmeapio  HberUUit  of  the  Romans.  The  distinetion  between  that  and 
mere  non-user  cannot  be  better  understood  than  by  a  reftrenee  to  a  passage  in  the  Corpns 
Juris  Cidlix.  See  Digest,  Lib,  8.  Tit.  2.  sec.  6.  The  distraction  prefaOed  in  most  of 
the  Frsncb  customs. 

f  In  the  Appendix  it  is  stated,  dahns  ibr  arrsars  of  servitudes  are  extinct  after  the 
lapse  of  three  yean;  the  word  should  be  tervieest  the  code  does  not  there  allude  to 
pradial  servitudes. 
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of  preflcription,  there  have  been  at  least  two  occadons  on  which 
th^  might  have  been  exercised. 

B^  the  Codex  McuvimUianeua  Civilian  or  Landrecht  of  Bavaria, 
continual  servitudes  (eaves,  &c.)  are  acquired  by  a  prescription  of 
10  years  against  persons  present,  and  20  years  against  persons 
absent ;  but  then  a  title  must  be  producea,  or  knowlecfge  and 
sufierance  of  the  owner  of  the  servient  estate  must  be  proved.  In 
cases  without  title,  and  where  no  such  knowledge  and  sufferance 
can  be  shown,  the  riflrht  can  only  be  acquired  by  a  possession  of 
40  years.  Continuable  servitudes  (ri^ht  of  way,  &c.)  can  only  be 
acquired  by  possession  time  out  of  mind,  except  when  title^and 
knowledge,  and  sufferance  can  be  shown,  in  which  case  the  pre^ 
scription  of  10  and  20  years  applies.  Continual  servitudes  are  by 
thd  same  code  extinguished  by  non-user  of  10  and  20  years, 
but  only  when  the  owner  of  the  servient  estate  has  done  an  act 
adverse  to  the  servitude.  With  respect  to  continuable  servitudes, 
where  they  are  exercisable  hourly,  daily,  or  weekly,  they  are 
extinguished  by  non-user  of  10  and  20  years ;  but  where  they  are 
exercised  only  monthly  or  yeariv,  the  peiiod  must' be  doubled.  It 
is  not  necessary,  however,  for  tne  extinguishment  of  continuable 
servitudes,  that  the  owner  of  the  servient  estate  should  have  done 
any  act  adverse  to  the  servitude.* 

The  above  are  the  principal  regulations  to  be  found  in  the 
systems  of  foreign  law  here  cited  on  the  subject  of  prescription  as 
applicable  to  easements.  In  some  of  those  systems,  particularly 
the  Prussian,  manv  distinctions  and  modifications  of  the  general 
doctrine  are  to  be  n)und ;  but,  u^on  the  whole,  it  does  not  appear 
that  the  rules  are  preferable  to  those  which  are  the  ^owth  of  our 
own  jurisprudence,  except  so  far  as,  „after  a  certain  lapse  of  time, 
they  do  not  admit  evidence  to  repel  the  presumption  of  the  exist- 
ence or  extinguishment  of  a  right  of  enjoyment  arising  from  long 
uninterruptea  possession  or  discontinuance.  Several  French 
Customs^  and  the  ancient  laws  of  some  other  nations  of  Europe 
admitted  our  present  doctrine  of  immemorial  usage  with  reference 
to  certain  species  of  servitudes;  but  similar  inconveniences  to 
those  which  it  occasions  here  have  caused  it  to  be  banished 
from  most  of  the  new  legislations.  There  is  one  important 
principle,  however,  that  appears  to  have  been  adopted  oy  the 
authors  of  the  Code  Civil  of  France ;  which,  as  it  is  at  variance 
with  our  law,  it  may  be  as  well  to  notice.  By  the  law  of 
England,  if  a  tenant  allow  another  to  enjoy  an  easement  on  his 

*  It  is  stated  that  by  the  law  of  Scotland  all  servitudes  are  lost  bv  simple  forbear- 
ance of  the  use  for  40  years,  although  the  owner  of  the  servient  estate  should  have  made 
no  interruption  by  doing  acU  contrary  to  the  servitude.  It  is  presumed  that  tlie  domi- 
nant party  was  willing  to  relinquish  the  servitude.  See  StairM*  InttituteSy  and  Ertkimr^t 
Principki. 
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lands  for  above  20  vears,  this  does  not  bind  the  owner,  uidess  it 
can  be  shewn  that  ne  acquiesced,  whilst  by  the  law  of  France,  a 
person  who  has  been  in  possession  of  such  a  right  30  years,  or  even 
10,  or  20,  may  acquire  it  by  prescription  against  tne  proprietor.  . 
The  Landrecht  of  Prussia  diners  in  this  rcppect  from  the  Code 
Napoleon.  One  of  the  articles  of  the  Landrecht  establishes  that 
no  prescription  shall  run  against  a  tenant  to  the  prejudice  of  the 
proprietor,  although  it  may  against  a  bailiff.  In  tne  other  legisla- 
tions above-mentioned  the  writer  has  not  discovered  any  £rect 
article  on  the  subject,  and  it  would  require  a  more  minute  research 
in  the  different  systems  of  jurisprudence  than  he  can  bestow,  in 
order  to  discover  if  they  .comcide  or  not  with  the  French  code.^ 

The  justice  and  expediency  of  this  rule  of  the  Code  Napoleon 
appear  very  doubtful.  Our  general  principle  seems  to  be,  that  the 
act  or  licence  of  the  tenant  ought  not  to  affect  the  landlord,  unless 
there  be  some  evidence  of  his  knowledge.-f  The  same  principle 
extends  to  other  persons  in  possession  of  qualified  estates,  which, 
since  die  introduction  of  tne  code,  are  uttle  kiiown  in  France. 
Tenants  for  life,  for  instance,  are  disabled  from  creating  easements 
to  the  prejudice  of  those  in  remainder  or  reversion,  unless  the 
acquiescence  of  the  latter  can  be  shown ;  and  such  consideration  as 
in  the  absence  of  any  practical  dealing  with  cases  of  this  kind  the 
writer  is  able  to  give  to  the  subject  leads  him  to  the  conclusion, 
that  it  is  a  principle  upon  which  it  is  not  desirable  to  innovate.1 

With  regard  to  the  length  of  time,  after  which  evidence  shall 
not  be  allowed  to  be  {iroduced,  in  order  to  repel  the  presumption 
of  the  existence  or  extinction  of  tide  arisin|^  from  uncusturbea  en- 
joyment, on  mere  non-user  for  20  years,  it  ought  to  be  greater 
than  that  which  it  has  been  proposed  to  select  as  the  ultimate  bar 
to  all  remedies  for  the  recovery  of  land.  The  use  or  discon- 
tinuance of  an  easement  is  frequently  productive  of  no  immediate 
injury  to  the  owner  of  the  servient  property  or  dominant  property  : 
the  same  Aegtee  of  laches  cannot  be  imputed  to  an  omission  of 
resistance  or  claim,  as  is  attributable  to  those  who  neglect  to 
exercise  the  ownership  of  land  by  a  perception  of  the  rents. 


*  The  law  of  Scotland  agrees  with  that  of  France.  The  consent  of  the  niperior, 
whote  fi^t  aflbrdi  him  a  good  title  to  interrupt,  it  implied.  Stair  obMrret,  that  their 
preeaiptioo  being  founded  only  by  statute  upon  the  course  of  40  years,  knowledge  of  the 
proprietor  is  presumed* 

f  The  only  exception  that  occurs  to  the  writer  is  where  the  easement  is  an  immediate 
and  palpable  injury  to  the  tenant*s  own  possession,  who  therefore  has  much  the  same 
iotereit  to  resist  the  encroachment  as  his  landlord. 

X  The  doctrine  on  this  point  is  at  least  as  old  as  the  time  of  Bracton :  **  Si  aulem  in 
abaentii  vcri  domini  utitor  qnis  de  patientii  et  perminione  senrientis,  Tel  alterius  qui 
jva  non  babet  oonoedendi,  vd  oonstitaendi  lenritutem,  talis  usns  non  suffidet ;  nee 
▼alabit  ad  pnssiiiinnini  acqnircndam.*'    See  the  Chapter  QitdlUer  acqmiriiur  pQt$ettio 
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There  *re  a  great  many  cases  to  which  the  principle  of  adverse 
possession  cannot  be  applied,  as  there  may  be  no  opportunity  of 
contest* 

It  is  apprehended  then,  that  wherever  there  is  an  adverse  pos- 
session, or  wherever  an  act  has  been  done  adverse  to  the  right,  the 
easement  oug|ht  to  be  considered  as  acquired  or  extinguished 
by  the  prescription  of  20  years.  But  where  the  jury  is  called 
upon  to  presume,  either  the  existence  of  a  title  upon  a  possession 
that  cannot  be  considered  adverse,  or  the  extinguishment  of  right 
by  the  mere  discontinuance  of  the  exercise  without  any  adverse 
act,  evidence  ought  to  be  allowed  to  rebut  the  presumption ;  but 
such  evidence  ought  not  to  be  permitted  to  extend  to  a  period  more 
remote  than  60  years.t 

To  prevent  the  operation  of  the  prescription  of  60  years,  it 
will  be  of  course  requisite,  that  precaution  snould  be  usea  to  pre- 
serve old  easements  and  to  prevent  the  creations  of  new  bjr  occa- 
sional use  and  interruption.  If  a  person  open  windows  contiguous 
to  our  land,  the  enjoyment  must  be  from  time  to  time  obstructed, 
or  we  shall  not  be  allowed  after  the  time  of  prescription  elapsed 
to  erect  a  building  which  will  obstruct  his  lignt.  So,  if  we  stop 
windows  contiguous  to  another  man^s  land,  we  shall  not  be  per- 
mitted after  the  required  period,  to  open  new  ones,  unless  we  have 
taken  care  to  keep  alive  our  riffht.  But  it  must,  be  recollected, 
that  there  exists  at  present  equal  necessity  for  these  precautionary 
measures. 

28.  With  regard  to  the  necessity  which  now  exists  of  pleading 
fictitiously  a  grant  lost  by  time  and  accident,  where  a  grant  of  a 
nature  to  be  prescribed  for  has  been  exercised  so  long  as  to  raise 
the  presumption  of  a  grant,  but  can  be  shown  to  have  originated 
withm  time  of  legal  memory,  or  to  have  been  once  extinguished 
by  unity  of  possession,  it  is  to  be  observed  that,  as  there  can  be 
no  prescription  for  rights  which  cannot  be  raised  by  grant,  this 
necessity  has  arisen  from  the  want  of  a  period  of  limitation  with 
respect  to  incorporeal  hereditaments  similar  to  that  which  has 
existed  with  respect  to  corporeal  hereditaments.  If  possession 
during  a  certain  number  of  years  be  made  the  sufficient  basis  of 
title  to  incorporeal  hereditaments,  then  this  fiction  will  be  useless, 
and  juries  will  no  longer  be  instructed  to  express  upon  their  oaths 
their  belief  of  facts,  which  they  and  every  body  else  must  be  con- 
vinced arc  untrue. 

29.  If  the  title  to  incorporeal  hereditaments  be  subjected  to 


*  In  many  kinds  of  eaaement  there  mty  be  no  occasion  to  exercise  the  iu|it  for  half 
a  century,  as  in  the  case  of  a  right  of  way  to  mines  whirh  may  not  be  opened^  &c 

i-  The  writer  can  give  no  better  reason  for  selecting  this  particular  number  than  is  to 
bf  found  In  one  of  the  observations  as  to  advowsons. 
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limitation,  it  will,  it  is  apprehended,  as  relates  to  profits  a  prendre 
or  easements,  be  indiflTerent  whether  the  claim  to  them  be  founded 
upon  prescription  or  custom. 

30.  Rights,  as  to  the  maintaining  of  fences,  the  scouring  of 
ditches,  the  repairing  of  roads,  &c.  should  be  regulated  by  the 
law  of  limitations  applicable  to  other  similar  services. 

31.  Slight  traces  only  of  the  prescriptio  immemorialis  are  ta 
be  found  m  the  Roman  law ;  but  the  nations  of  modem  Europe, 
at  an  early  period,  admitted  it  into  their  jurisprudence,  although 
it  never  appears  to  have  obtained  that  influence  which  it  has 
exercised  in  the  law  of  England.* 

It  is  hardly  necessary  to  say  that  the  doctrine  has  been  ex- 
pelled from  all  the  systems  of  law  noticed  in  the  course  of  these 
observations.  Mention  is,  indeed,  made  of  it  in  the  law  of  Spain 
and  of  Bavaria ;  but  its  operation  is  too  confined  to  be  produc- 
tive of  much  inconvenience. 

By  the  law  of  Spain  immemorial  prescription  must  be  proved 
by  witnesses  who  depose  to  having  seen  tne  possession  of  the 
thing  for  the  space  of  40  years,  and  that  they  nave  heard  from 
their  ancestors  that  they  never  saw  or  heard  any  thing  to  the 
contrary.  By  this  prescription  the  seignory  of  towns,  civil  and 
criminal  jurisdiction,  and  some  o.ther  similar  rights  are  acquired,  "f 

Immemorial  prescription  must  by  the  Landrecht  of  Bavaria  be 
established  by  witnesses  at  least  54  years  old,  who  must  not  only 
depose  to  their  own  knowledge  of  the  litigated  thing  for  40  years 
past,  but  that  they  never  heard  otherwise,  &c.  I  do  not  recollect 
that  it  is  applicable  except  in  certain  special  cases  of  continuable 
servitudes  and  tithes. 

Notice  has  been  already  talen  of  the  antiquity  in  our  law  of 
this  doctrine  of  immemonal  prescription.  Even  the  practice  of 
our  courts,  to  direct  juries  to  presume  whatever  may  be  necessary 
to  clothe  long  undisturbed  and  rightful  possession  with  the  legal 


*  A  high  authority  lately  remarked,  that  the  period  of  prescription  amoogtt  infiuit 
nations  is  generally  long,  and  that  it  is  shortened  as  civilization  advances.  Two 
examples  may  suffice  to  tihow  the  incorrectness  of  this  assertion.  We  learn  from  the 
speech  of  liosua  on  the  esute  of  Pyrrhus,  that  five  years  were  the  time  of  limiution 
fixed  by  the  ancient  law  of  Athens ;  and  the  same  speech  shows  that  the  period  was 
found  too  short  to  be  rigorously  obwrved.  A  passage  in  Cicero  shows  that,  by  the 
taws  of  the  Twelve  Tables,  two  years  were  a  bar  to  idl  claims  to  land.  It  is  unneces« 
sary  to  repeat  what  was  the  penod  of  prescription  established  by  the  imperial  law  of 
Bome. 

The  bar  arising  from  non-claim  for  a  year  and  a  day,  to  be  found  in  the  jurispru. 
denoe  of  England,  Germany,  Spain,  &c.  is  the  offspring  o(  the  feudal  law  \  and  cannot 
be  fairiy  adduced  in  proof  of  my  remark. 

•f  Inmoemorial  prescription  is  mentioned  in  the  law  of  Aragon,  By  it,  right  of 
pastures  and  of  cutting  wood  for  fuel,  may  be  acquired,  even  without  title.  That  part 
of  the  institutes  of  the  civil  law  of  Spain,  which  notices  the  peculiar  customs  of 
Aragon,  is  not  to  be  found  in  Mr.  Johnston*s  Translation. 

2d2 
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title,  does  hot  appear  to  be  of  such  modern  growth  as  some  writers 
have  suppose.  Bracton  in  the  chapter  on  the  acquisition  of 
property,  **  sine  tiiuhf  et  traditione  per  ueueapHonem^  ecUkU 
per  kmgamy  eontinuamj  et  pacificam  poeseesionem  ea  ditUumo 
tempore  et  sine  traditumei^  observes,  with  respect  to  the  posses- 
sion, *^  sed  quam  longa  esse  debeat  non  definitur  a  jure,  sed  ea 
JustiOariorum  diacreHane^ 

But  however  ancient  the  *<  longum  tempus  <|uod  excedit  memo- 
riam  hominum^  may  be  as  the  period  of  precnption  in  our  juris- 
prudence, no  doubt  can  be  entertained  as  to  tne  expediency  of 
rejriacing  it  by  a  certain  number  of  }^ears.     It  will  be  seen  by 
these  observations,  what  periods  the  writer  conceives  ought  to  be 
selected  with  respect  to  most  of  the  rights  that  are  the  subject  of 
prescription.     It  remains  only  to  make  a  remark  on  the  pnvilege 
enjoyed  by  the  crown  (in  certain  cases  only),  the  church,  and 
corporate  bodies.    With  the  exception  of  those  few  instances 
when  immemorial  prescription  applies,  100  years  is,  it  is  believed, 
the  longest  period  of  limitation  to  be  found  in  the  ancient  or  mo- 
dem jurisprudence  of  the  principal  nations  of  the  continent ;  a 
possession  of  that  duration  being  necessary  to  acquire  property 
oelonging  to  tiie  church  of  Rome  *.     This  privilege  of  tne  papal 
see  is  no  longer,  so  far  as  the  writer  can  discover,  recognised  by 
any  of  those  systems  so  frequentiy  cited,  except  that  of  Spain  -f, 
although  it  is  possible  that  some  of  the  others  may  not  in  prac- 
tice at  least  wiiolly  disregard  it.    It  will  be  seen,  however,  from 
the  Appendix,  that  the  Landrecht  of  Prussia  and  the  Gesctzbuch 
of  Austria  require,  as  against  the  state,  church,  and  corporations, 
a  longer  period  as  the  foundation  of  prescription  than  is  neces- 
sary in   the  case  of  private  persons ;   and,  notwithstanding  the 
contrary  example  of  the  (Jocie  Civil  of  France,  and  its  imitations, 
mibstantial  reasons  may  be  found  for  adopting  the  principal  of  the 
l^russian  and  Austrian  systems,  (borrowed,  it  will  be  recollected, 
firom  the  jurisprudence  of  Rome  t),  and  extending  the  limits  of 

{prescription  in  the  instance  of  tiiose  public  bodies  which  are 
i&voured  by  the  existing  law. 
32.  It  was  quamtly  said  in  the  debate  §  in  the  House  of 


•  ^<  Non  pr»cribitur  le^  eontn  fundum  tuum  minori  spalio  qium  100  lonorain.** 
Lrpr*  Hotli  Bonu 

T  By  the  Law  of  Spain,  however,  40  yean  it  the  period  of  prcKrtption  applicaUe 
to  Ecfl.  Property  in  general.    Partida,  3.  TU.  29.  Ljy.  98. 

*  By  the  Roman  Law,  40  years  was  the  period  necenary  to  acquire  by  preacriptioo 
property  daimed  by  the  stote,  church,  and  other  corporate  bodies. 

§  There  was  one  argument  against  this  Sutnte  of  Limitatioii,  which  it  is  to  be 
hoped  will  never  be  heard  again,  either  in  or  out  of  Parliament.  Noy,  (of  whom 
Clarendon  says,  he  thought  he  could  not  give  a  cftarer  testimony  that  his  knowledge  in 
the4aw  was  greater  than  all  other  men*s,  than  by  making  that  law  which  aU  other  men 
believed  not  to  be  so.)  represented  that  the  bill  would  be  very  prejudicial  to  lawyen ; 
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Commons  on  the  Act  of  James,  that/omi^don  (in  the  descender) 
was  a  fellow  not  to  be  bridled  by  any  of  the  limitations,  because 
it  was  out  of  the  statute  (32  Henry  8).  The  remark  may  now 
be  anplied  with  much  greater  truth  to  a  writ  of  quare  impedit^ 
whicn  may  be  sued  out  upon  a  claim  by  descent  or  purchase, 
accrued  600  years  ago.  *  Nobody  can  doubt  that  inconveniences, 
as  ^evous  as  those  which  induced  le^lators  at  a  very  eariv 
penod  to  presume  at  the  risk  of  depriving  the  real  owner  of  his 
jnroperty  tnat  he  who  had  been  a  Ions  tune  in  enjoyment  of  a 
right  had  just  title  to  it,  must  arise  whenever  a  quare  impedU  is 
brought  to  establish  a  title  founded  upon  a  distant  presentation. 

33.  By  Part  2,  Title  11,  of  the  Landrecht  of  Prussia, 
when  two  or  more  persons  dispute  the  possession  of  the  right  of 
patronage,  the  ordinary  prescnption  is  sufficient,  that  is  to  say, 
if  the  right  has  been  exercised  tnree  times,  it  is  acquired  by  a  pos- 
session of  40  years.  •  But  if  the  right  of  patronage  is  to  be  esta- 
blished against  the  state  or  the  parish,  the  regulations  with  regard 
to  prescnption  against  the  treasury  apply.  (See  Appendix  2.) 
Nothing,  as  far  as  the  writer^s  researches  have  carriea  him,  is  to 
be  found  in  the  Austrian  Gesctzbuch  upon  the  subject  of  this  ques- 
tion, except  the  article  translated  in  Appendix  2,  from  which  and 
a  subsequent  article  it  may  be  conjectured  that,  if  the  right  to 
present  to  a  benefice  has  been  exercised  three  times,  it  is  acquired 
by  a  possession  of  30  years,  as  against  private  persons,  and  of  40 
years,  as  against  corporations,  &c.  It  is  obvious  that  little  reason 
can  be  alleged  in  countries  where  the  duration  of  human  life  is 
(estimated  on  an  average)  so  lon^r  as  in  England  (in  Sierra  Leone 
it  would  be  different),  tor  any  trifling  augmentation  or  diminution  of 
the  period  which  is  to  constitute  prescription  with  regard  to  rights 
of  this  nature.  The  rule  must  be  m  some  measure  arbitrary.  The 
most  useful  euide  is  perhaps  analogy ;  and  it  is  evidently  this 
^de  which  ue  legislators  of  Austria  and  Prussia  have  followed 
m  selecting  the  number  of  years.  By  the  statute  21  James  1, 
chap.  2,  allclaims  of  the  Crown  to  land  were  barred  by  an  adverse 
possession  of  60  years  prior  to  the  date  of  that  act;  and  this  limi- 
tation in  the  lapse  of  time  becoming  useless,  the  statute  was 
passed  in  the  beginning  of  the  late  reij^  which  has  disabled  the 
crown  from  suing  for  lands  upon  a  title  accrued  more  than  60 
years  before  the  action  commenced. 

and  he  stated  that,  for  that  reaaon,  he,  as  a  lawyer,  would  not  asMiit  to  it.  It  mutt 
be  admitted,  however,  that  the  reply  to  this  obwnratum  waa  not  very  latiafactory.  Sir 
J.  Perrot  observed,  that  as  the  kwyeis  would  lose  one  way  by  the  bill,  they  would  gain 
another  by  pnrchatiiig, 

*  It  ia  almost  superfluous  to  add,  that  I  notice  merdj  the  writ  of  qtiare  impedU^ 
as  being  the  only  remedy  now  resorted  to  ibr  disturbance  of  patroDage,  the  writ  ef  right 
ol  advawton^  and  the  assise  of  darrein  pretentmtnt  hanng  ftUen  into  disuse,  and 
that  the  above  observation  holds  equally  good  as  to  them. 
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It  is  not  improbable  that  it  was  by  analogy  to  the  time  of  limita- 
tions fixed  by  the  last  statute,  and  by  that  of  32  Henry  8.  in  the 
case  of  a  writ  of  right,  and  to  the  number  of  descents  that  must 
bv  the  ancient  law  of  this  and  some  other  nations  have  taken 

J  lace  to  bar  remedies  for  the  recovery  of  land,  that  Sir  William 
llackstone  concluded  his  account  of  some  of  the  inconveniences 
occasioned  by  the  want  of  a  limitation  to  suits  for  advowsons  with 
the  following  recommendation,  which  has  the  writer^s  full  con- 
currence : — 

"  Since  the  statute  of  Queen  Anne  hath  allowed  possessory 
actions  to  be  brought  upon  an^  prior  presentation,  however  dis- 
tant, it  might  not  perhaps  be  amiss  if  a  umitation  were  established 
with  respect  to  the  number  of  avoidances,  or  rather,  if  a  limitation 
were  compounded  of  the  length  of  time  and  the  number  of  avoid- 
ances together;  for  instance,  if  no  seisin  were  admitted  to  be 
all^^ed  in  any  of  these  writs  of  patronage  after  60  years,  and  three 
avoidances  were  past*^  * 


ArPEKDIX   1. 


The  Austrian  Geactssbuch  was  promulgated  in  1811.  It  con 
tains  52  articles  upon  the  loss  and  acquisition  of  property  by 
prescription,  of  which  the  following  are  the  most  interestmg. 

For  the  acquisition  of  property  by  prescription,  it  is  requisite, 
in  addition  to  capadty  in  the  person  and  in  the  object,  that  the 
person  actually  possess  the  thing  or  the  right  which  is  to  be 
acauired  in  this  manner;  that  his  possession  be  lawful,  bondfidcy 
ana  genuine,  and  that  it  be  continued  during  the  time  fixed  by 
the  law. 

Every  possession  which  is  grounded  on  a  title,  which  would 
have  been  sufficient  for  the  transfer  of  the  right  of  property,  had 
such  right  been  vested  in  the  transferrer,  is  lawful,  and  suflicient 


*  A  Hmitarinn  with  respect  only  to  length  of  tiine  would  be  pdpiOtly  abnird. 
BlackHww  obeerree  that  Lord  Coke  (eUs  us  of  a  pueoo  of  one  of  his  ehoichcs  that  had 
been  incnmbcot  there  abore  fiftj jrean;  and  Blackstone  himself  instanoea  two  auooca- 
sive  inoimbents  of  a  rectory  in  Kent,  who  continued  101  years.  An  incumbent  of  a 
rectory  in  8urry,  belonging  to  the  College  at  Oiifbrd,  of  which  the  writer  is  a  member, 
died  a  few  months  since,  idw  had  held  the  living  50  years.  But,  notwithstanding 
thcso  and  numerous  similar  insunces,  it  would  probably  be  found,  if  an  aTersge  were 
taken,  that  there  do  not  occur  fewer  than  three  avoidances  in  SO  yean. 
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for  acquisition  by  piescriptioii ;  for  example,  testament,  donation, 
loan,  purchase  and  sale,  exchange,  payment,  &c. 

The  possession  must  be  bond  Jde.  The  nuJaJIdei  of  the 
former  possessor,  however,  does  not  hinder  his  banAjide  successor 
or  heir  from  commencing  his  prescription  from  the  day  of  his 
possession. 

The  possesion  must  be  genuine.  When  a  person  possesses 
himself  of  a  thing  by  violence  or  artifice,  or  secretly  insinuates 
himself  into  the  possession,  or  has  got  possession  Dy  intreaty, 
neither  he  nor  his  heirs  can  acquire  the  jsame  by  prescription. 

The  person  in  whose  name  rnimoveable  things  are  inscribed  in 
the  public  regristers  acquires  the  full  right  to  them  by  prescription 
against  all  dums  whatever  after  a  lapse  of  three  years. 

Where  no  regular  public  registers  have  been  introduced,  and 
the  acquisition  gv  immmbveable  things  is  proved  from  judicial  acts 
and  other  documents,  or  when  the  wing  is  not  regbtered  in  the 
name  of  the  person  who  has  exercised  over  it  the  right  of  poa- 
session,  prescription  is  not  terminated  before  30  years. 

Servitudes  and  other  rights  exercised  on  the  land  of  another  are 
like  the  right  of  property  acquired  by  prescription,  after  a  period 
of  three  years,  by  the  person  in  whose  name  they  are  inscribed  in 
thepubhc  registers. 

w  here  there  are  no  regular  public  books,  or  a  right  of  this 
nature  is  not  inscribed  in  them,  the  bona  fide  possessor  can  only 
acauire  them  by  prescription  after  30  years. 

With  regardfto  rights  which  are  seldom  exercised — for  example, 
the  right  to  present  to  an  ecclesiastical  benefice,  or  to  compel  any 
one  to  contriDute  to  the  reparation  of  a  bridge,  he  who  asserts  the 
acquisition  of  such  a  right  by  prescription  must,  in  addition  to 
the  30  years,  prove  that  there  has  been  occasion  to  exercise  it  at 
least  tluree  times  in  this  period,  and  that  he  has  exercised  the 
right  each  time.* 

Against  the  Treasury,  that  is  to  say,  against  the  managers  of 
the  lands  and  property  of  the  state,  so  far  as  prescription  can  take 
place,  and  against  the  managers  of  possessions  of  churches,  cor- 
porations, and  other  privileged  bodies,  the  ordinary  time  of 
acquisition  by  prescription  does  not  suffice.  The  possession  of 
moveable  as  well  as  the  possession  of  immoveable  things,  or  of 
servitudes  and  other  rights  exercised  thereupon,  must,  although 
entered  in  the  name  of  the  possessor  in  the  public  register,  continue 
during  six  years.  Rights  of  this  nature,  which  are  not  entered  in 
the  name  of  the  possessor  in  the  public  regbters,  and  all  other 


*  This  article  seems  to  imply  that,  in  a  period  of  SO  jrean,  there  win  be  three 
oocBsioDS  to  exerdse  rights  of  this  nature.  I  am  not  soifidently  acqnainted  with  the 
Austrian  Uw  to  explain  the  difficulty  that  will  occur  to  the  miod  of  the  T 
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rights,  can  only  be  acquiied  affainst  the  treasury,  and  the  above- 
mentioned  privileged  persons,  by  a  possession  of  40  years. 

The  property  in  a  family  trust,  in  an  estate  let  on  a  long  lease, 
or  in  the  rent  reserved  by  such  lease,  is  only  lost  by  the  me  pos- 
session of  another,  as  owner,  for  40  years.* 

The  absence  of  the  owner  out  of  the  province  in  which  the 
thing  is  situated,  so  far  affects  the  ordinary  acquisition  or  loss  of 
property  by  prescription,  that  the  time  of  arbitrary  and  innocent 
absence  is  only  reckoned  as  half,  that  is  to  say,  a  year  is  only 
counted  as  six  months. 

No  attention,  however,  is  to  be  paid  to  short  intervals  of  ab- 
sence, which  have  never  lasted  a  full  year  without  interruption, 
and  particularly  the  whole  time  shall  not  on  any  account  be  ex- 
tended beyond  30  years. 

He  who  founds  the  acquisition  by  prescription  on  a  period  of 
30  or  40  years,  need  not  produce  a  lawful  title.  The  proof,  how- 
ever, agamst  him  of  mala  fides  of  possession  excludes  him  from  the 
benefit  of  prescription,  even  after  this  lon^  interval. 

So  far  as  every  acquisition  by  prescription  comprehends  also  a 
loss  by  prescription,  both,  with  the  foregoing  requisites,  terminate 
in  the  same  space  of  time. 

For  that  wnich,  howeter,  is  more  peculiarly  loss  by  prescription, 
the  mere  non-user  for  30  years  of  a  right  which  might  have  been 
exercised  is  sufiScient. 

All  rights  against  a  third  person,  whether  entered  in  the  public 
repstry  books  or  not,  are  extinguished  by  30  years^  non-user  at 
the  most,  or  by  a  continued  silence  during  that  length  of  time. 

Claims  for  arrears  of  yearly  dues,  charges,  rents,  and  .  .rvitudes 
are  extinct  after  the  lapse  «f  three  years.  The  right  itself  is  lost 
by  prescription  only  by  a  non-user  of  30  years. 

So  long  as  the  creoitor  has  the  pledge  in  his  possession,  the 
omitted  exercise  of  his  right  with  regard  to  the  pledge  cannot  be 
objected  to  him,  and  the  right  is  not  lost  by  prescription.  Even 
the  ri^t  of  the  debtor  to  redeem  his  pledge  remains  unaffected  by 
prescnption.  In  so  far,  however,  as  the  demand  exceeds  the 
value  m  the  pledge,  it  may,  in  the  lapse  of  time,  become  extinct 
by  prescription. 

For  the  loss  by  prescription  of  those  rights  which  can  seldom  be 
exercised,  it  is  requisite  that,  during  the  30  years  period  of  pre- 
scription, no  use  should  have  been  made  of  tliree  opportunities  of 
exercising  a  right  of  this  nature. 

With  reference  to  the  privileged  persons  mentioned  in  a  fore- 


*  The  iruOt  and  kmg  Uatet  hen  mentMoed  are  the  /ife  commdi^  and  emfkyieotesy 
(the  jifiiri  commlwayiimUiar,  and  MuiAyteiMM  of  the  Roman  Uw)  which  are  no  longer 
to  be  found  in  the  juxjaprudcaoe  of  Fkanoe,  or  at  least  only  uadcr  gmt  modifiottioai. 


18Sa]  PrescHpHm  and  Limiiation.  SQTJ 

going  article,  they  lose  their  right  only  bt  a  piescription  of  40 
years,  in  like  manner  as  riffhts  are  acquund  against  them  only  by 
a  description  of  that  period. 

TThe  n^ht  to  invalidate  the  dedaration  of  a  last  will,  to  demand 
the  l^tune  portion,  or  the  completion  of  it,  to  revoke  a  gift  on 
account  of  the  ingratitude  of  the  donee,  to  rescind  certain  con- 
tracts, or  to  contest  the  partition  of  property  held  in  common,  and 
a  demand  founded  on  intimidation  at  the  time  of  the  contract,  or 
on  an  error,  when  the  other  contracting  party  was  however  guilty 
of  no  artifice,  must  be  made  available  within  three  years.  After 
the  lapse  of  this  period  they  are  lost  by  prescription. 

It  has  been  stated,  that  the  acquisition  by  prescription  may  be 
founded  on  a  period  of  30  or  40  years,  without  the  production  of 
a  lawful  tide.  A  similar  rule  applies  with  regard  to  loss  by  pre- 
scription. 

Against  those  persons  who  from  weakness  of  understanding  are 


not  capable  of  administering  their  own  rights,  as  against  pupils, 
insane  persons,  or  idiots,  prescription  cannot  commence  so  long  as 
no  lawful  representatives  of  such  persons  have  been  appointed. 
When,  however,  the  prescription  nas  once  commenced,  it  con- 
tinues to  run ;  but  it  can  never  be  complete  sooner  than  two  years 
after  the  impediments  removed. 

Between  nusband  and  wife,  and  between  children  or  pupils,  and 
their  parents  or  guardians,  so  long  as  marriage  subsbts  oetween 
the  former,  and  the  latter  are  subject  to  their  parents  or  guardians, 
prescription  can  neither  begin  nor  continue. 

Durmg  absence  in  civil  or  military  employ,  there  can  ndther  be 
commencement  or  continuation  of  prescnption. 

The  property  in  things  hypothecated,  lent,  or  given  by  way  of 
deposit  or  usmruct,  can  never  be  acquired  bv  the  creditors, 
borrowers,  depositaries,  or  usufructuaries  in  de&ult  of  a  lawfiil 
tide.  Their  heirs  represent  them,  and  have  not  more  titie ;  pre- 
scription is  available  to  none  before  the  third  lawful  possessor. 


Appendix  2. 


The  Landrecht  of  Prussia  was  promulgated  in  17&4.  The 
section  on  prescription  contains  no  less  than  169  different  articles. 

No  kind  of  prescription  can  commence  against  a  person  who 
could  not  be  informed  of  h^  right. 

It  is  not  presumed  that  any  one  can  be  ignorant  of  his  right . 
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No  kind  of  prescripdon  can  commence  against  a  penon  to 
whom  it  is  impossible  to  use  or  prosecute  his  rij[ht.  No  kind  of 
prescription  can  be^  against  a  person  whilst  resident  in  a  foreign 
country  on  the  service  of  the  state. 

Between  husband  and  wife,  no  kind  of  prescription  can  com- 
mence during  the  marriage. 

Prescription  does  not  take  place  between  children  and  parents, 
whilst  the  former  are  subject  to  the  power  of  the  latter. 

No  farmer,  steward,  or  other  indirect  possessor  of  a  thing  can, 
during  such  possession,  commence  a  title  by  prescription  tor  his 
own  benefit  against  the  person  in  whose  name  he  possesses  it 

The  above  are  denommated  general  principles. 

The  following  are  some  of  the  articles  relative  to  prescription 
founded  on  non-user 

Rights  upon  the  property  of  a  stranger  may  be  extinguished 
by  mere  non-user. 

The  right  to  require  annual  rents  and  services  from  the  land  of 
another  may  be  prescribed  *  by  mere  non-user.  This  law  admits 
of  many  qualifications. 

Rights  to  immoveables  which  are  inscribed  on  the  register  of 
mortgages  can  neither  be  extinguished  by  mere  non-user ;  nor  can 
by  means  of  prescription  any  right  opposed  to  them  be  acquired 
through  possession. 

Prescription  by  mere  non-user  cannot  begin  against  minors 
during  their  minority. 

Insane  persons  and  idiots  and  persons  deaf  and  dumb  enjoy,  in 
respect  to  prescription,  the  same  rights  as  minors. 

No  prescription  for  non-user  can  begin  against  an  absent 
person  after  it  shall  have  been  found  necessary  to  appoint  for  him 
a  curator. 

Prescription  for  non-user  once  commenced  terminates  in  the 
space  of  30  years,  when  the  laws  do  not  expressly  enjoin  a  further 
delay. 

Complete  prescription  for  non-user  raises  the  judicial  presump- 
tion, that  the  once  existing  obligation  has  in  the  lapse  of  time 
been  in  some  way  or  other  put  an  end  to. 

This  presumption  can  only  be  destroyed  by  full  proof  that  the 
opposite  party  fraudulently  and  with  the  knowledge  of  the  con- 
tmuance  of  the  obligation  has  sought  to  get  nd  of  the  per- 
formance of  it. 

Where  there  are  several  co-proprietors  of  things  or  rights 
possessed  without  division  or  in  common,  that  which  prevents  or 


'^  It  muit  be  recollected  that  the  word  Verjahrung  has  the  double  ugnificatioD  of 
priiKiiptio;  there  in  Ute  pncicripl'w  cxiinctlva  aiid  \X\e prccKriptio aviiHuitiva. 
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interrupts  prescription  with  respect  to  one  co-proprietor,  oi>erate8 
also  in  favour  ot  the  other  co-proprietors  of  the  same  thi  g  or 
right 

The  ensuing  articles  relate  to  prescription  founded  on  pos- 
session. 

Prescription  by  possession  takes  place  in  all  cases  where  a 
person  by  virtue  of  a  title,  which  is  of  a  nature  to  transfer  the 
propert]^,  has  possessed  a  thinff  or  a  right  peaceably  and  bond 
fide  during  the  period  fixed  by  the  laws. 

Things  and  rights  which  any  one  has  acquired  by  force  or 
theft,  and  has  transferred  to  other  persons,  cannot  be  acquired  by 
the  latter,  although  honh  fide  possessors,  by  means  of  the  ordinary 
prescription. 

If  a  person  cannot  indicate  the  preceding  possessor,  it  is  pre- 
sumed a^inst  him  that  he  has  obtained  the  tning  from  one  who 
acouired  it  by  force  or  theft. 

Prescription  by  possession  can  never  commence  in  favour  of 
him  who  nas  acquired  possession  by  a  title  incapable  of  conferring 
the  property,  or  mold  Me. 

The  first  part  of  this  article  musty  it  is  apprehended^  be  un^ 
derstood  as  applying  only  to  the  prescription  founded  on  a 
possession  of  10  years. 

Prescription  by  possession  can  never  commence  against  infants, 
insane  persons,  idiots,  and  persons  deaf  and  dumb,  until  the  cura- 
tor required  by  the  laws  has  been  appointed. 

Ordmary  prescription  is  terminatea  in  the  space  of  10  years. 

But  if  he  against  whom  the  prescription  is  to  take  place  is  out 
of  the  province,  each  yearns  absence  must  be  reckoned  only  as 
half,  or  six  months. 

In  reckoning  the  period  of  prescription,  no  attention  is  to  be 
paid  to  periods  of  absence  which  have  not  lasted  one  entire  year 
without  interruption. 

In  favour  of  persons  having  the  privilege  of  corporate  bodies, 
this  delay  of  10  years  is  doubled. 

Prescription  terminates  in  30  years  in  favour  of  a  completely 
boni  fide  possessor,  but  who  cannot  produce  a  title  of  pos- 
session. 

In  this  species  of  prescription  there  is  no  necessity  to  double 
the  time,  altnou^h  he,  to  whom  it  is  opposed,  has  been  absent. 

Proof  is  requisite  that  the  person  prescribing  has  taken  and 
possessed  the  thin^  as  his  own ;  on  the  other  hand,  the  proof  that 
the  original  entry  into  possession  took  place  upon  the  ground  of  a 
title  not  capable  of  conferring  the  property  prejudices  the  pre- 
scription so  far  only  as  mala  fides  of  possession  may  be  thereby 
shown.  -^ 
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The  extraordinary  prescription  of  44  years  takes  place  only 
i^ainst  the  treasury,  cnurches,  and  those  corporations,  to  which, 
by  virtue  of  their  privileges,  similar  rights  are  given. 

It  makes  no  difference,  whether  the  possession,  by  which  the 
prescription  is  to  be  effectuated,  is  grounocd  on  a  title  or  not 

The  bonafidesj  however,  of  the  possession  is  always  requinte 
in  this  species  of  prescription. 

With  respect  to  prescription  by  non-user,  the  rights  of  the 
treasury)  churches,  and  other  similar  corporations  are  extinguished 
after  a  lapse  of  44  years. 

When  riffhts  wmch  are  not  the  subject  of  annual  or  habitual 
enjoyment,  out  only  in  certain  years  or  on  certain  occasions,  have 
been  exercised  at  least  three  different  times,  then  they  are  acquired 
by  a  possession  of  40  years. 

This  space  must  be  reckoned  from  the  day  when  such  rights 
have  been  exercised  for  the  first  time. 

If  proof  is  given  of  an  occasion  when  the  right  might  have 
been  exercised,  and  the  exercise  was  omitted,  this  species  of  pre- 
scription must  be  considered  as  interrupted. 

It  must  consequently  commence  anew  from  that  occadon  upon 
which  the  right  was  again  exercised. 

Two  other  kinds  of  prescription  are  to  be  found  in  the  Ijan^ 
drecht  of  Prussia,  besides  those  above  noticed.  The  one  regards 
the  claim  of  immunity  from  taxes,  and  requires  a  period  of  50 
years  for  its  establishment.  The  other  is  applicable  to  the 
domains  of  the  crown.  Persons  asserting  a  title  to  them  tnust 
show  a  possession  not  more  recent  than  the  year  1740. 


aet.  iv.-justices  of  the  peace.— quarter 
sessions. 

The  Seventeenth  Report  of  the  Commiesionera  appointed  to  m- 
quire  into  the  Duties^  ScUarieSy  and  Emolumente  of  the  Officera^ 
Clerks^  and  Ministers  of  Justice  in  all  the  Temporal  and 
Ecclesiastical  Courts  in  Ireland. — Courts  of  QfAarter  Ses-^ 
sions,  atid  of  Assistant  Barristers* 

[^Ordered  by  the  House  of  Commons  to  be  printed^  March  14,  1828.)] 

«  Can  there  any  good  thing  come  out  of  Nazareth  ?  ^  is  a  ques- 
tion which  will  naturally  suggest  itself  to  an  Englishman,  who 
hears  any  of  the  Institutions  of  Ireland  commended,  and  proposed 
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to  him  M  worthy  objects  of  imitation.     Yet  it  cannot  in  fairness 
be  denied,  that  improvements  have  been  effected  in  some  branches 
of  the  judicial  system  of  that  country,  which  are   not  wholly 
undeserving  of  notice  and  adoption  in  more  civiliied  England. 
Nor  ought  it  to  be  matter  of  astonishment,  that  Ireland  should 
have  taken  the  lead  in  reforms  of  the  kind,  and  that  measures  of 
regeneration  and  amendment,  which  here  are  things  only  to  be 
longed  for,  and  hoped,  and  dreamt  of,  and  prophesied,  should 
there  have  been  already  forced  upon  a  reluctant  legislature  by 
uncontrollable    necessity.     *^  Parmi  les  hommes,^    says   Sully, 
*^  c^est  toujours  le  plus  grand  mal,  qm  devient  le  prmcipe  du 
bien.***      The  industrious,  and  therefore  orderly  and  peaceable 
habits  of  the  people  of  England  admit,  on  the  one  han^  of  con- 
siderable laxity  in  the  coercive  powers  of  the  law,  whilst,  on  the 
other,  the  even  uninterrupted  mfluence  of  public  opinion,  and 
some  degree,  however  smau,  of  sympathy  between  the  higher  and 
lower  orders,  by  rendering  outrageous  abuses  of  comparatively 
rare  occurrence,  serve  to  conceal  or  palliate  the  inherent  defects 
of  many  parts  of  our  judicial  and  administrative  organization,  and 
to  blind  us  in  a  great  measure  to  their  really  pernicious  character 
and  tendencies.     But  Ireland  presents,  or  did  very  recently  pre- 
sent, far  different  materials  to  the  machinery  of  government : — a 
population  of  a  temperament  peculiarly  excitable ;  the  unreflecting 
slave  of  impulse  ;  warm  hearted,  ficlde,  restless  and  reckless,  and 
through  ages  of  the  most  frantic  misrule  estranged  from,  and  dis- 
tnfeting  its  rulers : — an  immeasurable  ^f  fixed  between  the  rich 
and  the  poor,  as  though  they  were  distmct  classes  of  beings  in  the 
order  of  creation,   the  former    desired   to  exercise  dominion, 
the  latter  to  submit ;  reminding  us  of  the  state  of  society  so  gen&- 
aJogically  set  forth  in  the  Mirror  of  Justices ; — "  From  Shem 
and  Japhet  come  the  gentile  Christians,  and  from  those  from 
Cham  ttie  villains^  which  the  Christians  may  give  away  or  sell, 
as  they  do  other  chattels.'"  *     A  social  frame,  composed  of  such 
conflicting  elements,  could  not  fail  to  try  the  value  of  many  of 
the  institutions  derived  from  England ;  to  expose  their  weaknesses 
and  their  mischiefs;    to  render  their  folly  more  pre-eminently 
foolish,  and  their  deformity  more  ugly.      That   tne   Court'  of 
Quarter  Sessions,  thus  assayed,  should  have  been  found  wanting 
in  the  essentials  of  a  wholesome  judicature,  will  surprise  few,  who 
will  take  the  trouble  to  examine  with  us  the  constitution  and 
authority  of  that  singular  tribunal. 

We  are  told  by  Coke,t  that  "the  jurisdiction  and  power  of 
justices  of  the  peace,  both  in  the  court  of  the  sessions  of  the 
peace,  as  without,  is  such  a  form  of  subordinate  government  for 

•  C.  2.  Ji.  28.  t  4  Inst.  170. 
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the  tranquillity  and  quiet  of  the  realm,  as  no  part  of  the  Christian 
world  hath  the  like,  if  the  same  be  duly  executed.^^  That  no 
part  of  the  Christian  world  hath  the  like^  we  can  readily  believe; 
and  we  are  much  disposed  to  conjecture,  that  no  part  of  the 
heathen  world  could  produce  a  parallel.  And  as  to  the  due  e«e- 
cutiony  let  us  for  a  moment  consider  what  reasonable  hopes  can 
be  entertained  that  the  same  will  be  duly  executed.  If  a  certain 
number  of  acres  of  land  necessarily  imparted  knowledge  and  intel- 
ligence, or  could  wealth,  which  so  often  purchases  the  power 
of  making  laws,  also  bestow  the  faculty  of  understanding  and 
expounding  them,  when  made,  we  might  then,  indeed,  set- 
ting the  advantage  of  local  facilities  to  counterbalance  the  evil 
of  local  prejudices,  congratulate  ourselves  upon  possessing  as 
unexceptionable  and  enlightened  a  magistracy  as  in  the  imper- 
fection of  human  institutions  could  fairly  be  expected :  or,  to 
take  another  view  of  the  case,  if  the  law  were  in  itself  as  simple, 
unambiguous,  and  popular,  as  the  traditional  maxims  of  our 
northern  ancestors,  its  administration  might  be  as  safely  entrusted 
to  the  country  gentlemen  as  to  any  other  class  of  indifferent 
persons.  But  as  the  law  is  a  labyrinth,  and  as  wisdom  and 
understanding  spring  not  from  the  ground,  the  expediency  of 
committing  a  power,  in  criminal  matters  co-ordinate,  and  almost 
co-extensive,  with  that  of  the  highest  tribunals  of  the  land,  to  a 
body  composed  of  persons  possessing  no  other  qualification  but 
their  rent-rolls,  may  assuredly  be  questioned  with  some  show  of 
reason. 

It  might  be  imagined,  that  the  criminal  jurisdiction  of  the  lords 
of  the  soil  was  a  remnant  of  the  territorial  power  of  feudal  times, 
when  the  gallows  constituted  a  chief  ornament  of  the  ba^nial 
coronet,  and  the  rank  and  dignity  of  a  noble  were  as  critically  dis- 
tinguished by  the  number  and  fashion  of  the  posts  to  his  ^bbet,* 
as  by  the  throng  of  retainers  in  his  suite.  It  appears,  indeed, 
from  Britton,  that  as  late  as  the  time  of  Edward  I.,  the  gallows, 
the  pillory,  and    the   tumbril  were   the   comely  appendages   of 


*  Our  readers  may  be  amused  by  a  few  paaaagcfl  from  the  old  Customaries  of  France, 
to  show  the  punctilious  minuteness  witli  which  these  patibulary  or  gibbet  honours  were 
defined  :•>— 

^^  Le  Seigneur  Comte  pent  ^riger  Jimrches  patUmlaires  d.  sir  pUhert*^  Gout,  de 
Touraine  Art.  7^. — ^*  Le  Baron  a  droit  d*avoir  fourches  patibulaires  a  qwttrepUHrrs^ 
lieet  par  dedans  el  par  dehors.**  Cout.  de  Blois.  Art.  13.  *>*  Lcdit  Seigneur  C^i*. 
tellain  a  droit  d*a7oir  fouiches  patibulaires  &  qnatre  pURers^  Hies  par  dehors  et  paties 
par  embas,**  Ibid.  Art.  16. — ^'^Ledit  gros  voyer  peut  avoir  fourches  patibulairci 
a  deux  pUliers^  JicfUez  sans  paite^  pillicr  et  carcan,  pour  executer  Ics  delinquana.** 
Ibid.  Art.  24.—^*  Tout  Seigneur  haut  justicier  peut  avoir  signe  patibulairc  a  trais  om 
quatre  pilliers  et  nott  plus,  s*U  n'est  Jiarou  oh  Comtc."  Cout  d*  Auxerrc^  Art.  S. 
See  also  Coutumes  de  Pcrche,  2,  4. — dc  Poitou,  1 ,  3,  &c. 
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seigiumal  firanchiseB.*  Such  an  origm  would  explain,  and  in  the 
opinion  of  some,  justify,  and  even  consecrate  what  to  vulgar 
apprehensions  might  appear  monstrous  and  revolting  in  the  institu- 
tion. But  this  apology  cannot  be  offered,  for  it  is  well  known, 
that  the  office  and  authority  of  justices  of  the  peace  are  purely  of 
statutory  creation.  It  becomes  necessary,  therefore,  to  trace  tneir 
historV)  in  order  to  see  whether  the  defects  of  the  present  system 
are  on^rinal  sins,  or  are  attributable  to  the  remissness,  or  equally  ill- 
adyised  offidousness  of  subsequent  legislation.     The  English  are 

i>royerbially  disposed  to  cline  with  jealous  tenacity  to  ancient 
brms  and  usages;  and  for  so  doing,  conyenience  is  always  a  ready, 
and  sometimes  an  unanswerable  argument.  But  it  happens  not 
unfrequently  that,  with  a  curious  peryerseness,  we  signalize  our 
constancy  by  adhering  to  all  that  is  unseemly  and  rotten  in  an 
institution,  whilst  the  props  and  safeguards,  which  really  marked 
the  "  wisdom  of  our  ancestors,^^  are  precisely  what  we  in  our 
wisdom  repudiate. 

In  early  times,  besides  the  ordinary  electiye  magistrates  and 
officers  of  districts,  as  sheriffs,  coroners,  headbouroughs,  tithing- 
men,  &c.,  who  in  respect  of  their  offices  were  bound  to  maintain 
ffood  order  within  the  limits  of  their  several  provinces,  there  were 
nmctionaries  specially  appointed  for  that  purpose,  who  were  em- 
phatically styled  conservatores  or  ctistodes  pads.  Some  had  this 
auty  cast  upon  them  by  tenure,  as  appears  from  an  inquisitio  post 
mortem  made  at  Chester,  in  the  fourth  year  of  Edward  II.,  by 
which  it  was  found,  that  a  certain  ^^  Unanus  de  Sancto  Petto 
held  of  the  king  in  capitCy  in  his  demesne,  as  of  fee,  the  moiety  of  a 
sefjeanty  of  the  peace  by  the  service  of  finding  ten  Serjeants  of 
the  peace  to  keep  the  peace  in  Chester;  for  which  keeping  his 
ancestors  were  wont  to  receive  thirty  shillings  yearly  at  the  Exche- 
quer of  Chester,  for  mantles  for  the  said  ten  sericants.'f  It  will 
probably  be  no  disparagement  to  the  dignity  of  the  said  mantles^ 
to  rank  their  wearers  with  the  ancient  and  respectable  officers 


•  f*Si  le  Seignioar  de  la  fnuxnchiBe eyt  les  juisa  que  a  teles  ftmuncliiies 

^ipeodeunt,  neotne  furchet^  piUori,  et'tumhercC*    Fol.  70-  b. 

•f  **  Quod  idem  Urianus  tenutt  de  domino  rege  in  capite,  in  dominico  suo  ut  de  fcodu, 
die  quo  obiit,  Medietaiem  Serjaniiae  PacUy  per  Bervitium  invenicndi  decern  ierviente^ 
pacia  ad  cuittodiam  pacia  in  Cestr.  pro  qua  quidem  custodia  antecessoret  sui  percipere 
solebant  xxz  aolidos  per  annum,  ad  scaccarium  Cestr.  pro  mantellis  dictorura  decern 
serviectium.*'  We  copy  this  singular  document  from  Lombard,  {Eirenarcha^  c.  3.  p.  I7.) 
who  was  Keeper  of  the  Rrcoids  in  the  Tower,  and  consequently  had  access  to  the 
originaL  In  the  *  InquUitiomes  pott  mortem,*  recently  published  by  the  Record  Com* 
misHomy  a  naked  list  of  the  manors  and  lordships  is  given ;  the  tenures  are,  for  some 
reason  which  we  are  unable  to  divine,  omitted.  It  appears,  however,  from  this  publi- 
cation, that  four  several  inquests  were  held  as  to  the  Unds  of  Urianua  de  Sancto  Petro, 
in  the  23rd  and  25th  years  of  £d.  I.,  and  the  4th  and  Gth  of  Kd.  II.  In  the  two  first 
^  Serjanc.  paciM  in  Com,  Cestr.*  is  entered  among  the  manors  and  lordidiips ;  in  the  other 
two,  there  is  no  such  entry. 
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called  petty  constables.  Others  were  coneervudiore  of  the  peace 
by  prescription.  There  is  indeed  some  contradiction  among  the 
authorities  as  to  the  validity  of  such  a  prescription ;  but,  won  the 
whole,  we  are  inclined  to  agree  with  Hawkins,*  that,  as  the  right 
of  holding  pleas,  and  even  courts  of  record,  could  be  claimed  by 
usage,  a  fortiori  might  the  |k>wer  of  keeping  the  peace.  These, 
however,  were  anomalous  cases.  The  more  regular  and  legitimate 
conservators  of  the  peace  were  persons  elected  to  the  office  by  die 
freeholders  in  County  Court,  in  pursuance  of  a  writ  to  the  sheriff, 
directing  that  they  should  be  chosen  de  probioribus  et  potefir- 
tiofUnis  eomitaius.f 

Such,  previous  to  the  reign  of  Edward  III.,  was  the  organijia- 
tion  of  the  police  for  ordinary  purposes  throughout  the  kingdom. 
When  danger  was  apprehended  from  domestic  or  foreign  enemies, 
or  in  periods  of  unusual  lawlessness  and  disorder,  additional 
measures  of  precaution  and  repression  were  adopted.  On  these 
occasions,  oflicers,  somewhat  resembling  our  modem  lord  lieute- 
nants of  counties,  appear  to  have  been  appointed  by  the  wysl 
commission,  to  whom  the  peace  of  the  county  was  especially 
entrusted,  and  at  whose  disposition  the  whole  force  of  the  county 
was  placed-!  ^^  ^^  doubtless  to  some  similar  emeigencrf^that 
the  commissions  of  oyer  and  terminer^  commonly  called  Traii- 
bastony%  owed  their  origin. 

Upon  the  deposition  of  Edward  II.,  and  the  accession  of  his 
son,  the  government,  conscious  that  it  was  founded  in  violence, 
and  distrusting  the  affections  of  the  nation,  resolved  to  transfer 
the  nomination  of  the  keepers  of  the  peace  from  the  people  to  the 
crown.  Accordinglv  it  was.  ordained  by  1  Ed.  III.  c.  16.  **  for  the 
better  keeping  and  maintenance  of  the  peace,  that  in  every 
county,  good  men  and  lawful,  which  were  no  maintainers  o^  evil, 
nor  barretors  in  the  county,  should  be  assigned  to  keep  the 
peace.*"  Although  this  statute  conferred  no  new  powers  upon  the 
newly  created  functionaries,  it  is  framed  in  terms  of  such  conve. 
nient  latitude,  that  we  are  not  to  be  surprised,  if  either  by  virtue 
of  the  king^s  aseignmenty  or  of  their  own  usurpation,  they  exer- 
cised more  ample  authoritjr  than  had  been  entrusted  to  their  pre- 
decessors.    From  a  case  cited  in  Fitzherbert^s  Abridgment, ||  of 


*  PI.  of  the  Crovn,  B.  2,  c.  A,  1. 10. 

^  There  were  three  writs :  one  to  the  sheriff,  as  ahore ;  another  haXRvU  HJUtHbttt^ 
nving  them  notice  of  the  former,  that  they  might  appear  at  the  County  Court ;  and  a 
tiiird  to  the  cotuervators  when  chosen,  charging  them  to  fulfill  their  duties  dil%ently. 
See  Lambaid,  p.  16. 

±  For  the  form  of  the  ooromiasion,  see  Lambard,  p.  IB. 

%  Created  by  the  btatute  de  Ragman^  de  JutticianU  AuigniUi  among  the  atalntea 
ImekH  Temporit, 

n  ^  Hoe  endite  de  mort  de  hue  devant  W.  H.  garden  de  la  pease  le  quel  W.  mand* 
ta  lri*al  vi5  de  prcndr*  Icdite  en  qF  ftiit  ccmtinue  qMc  dit  endite  Aiit  endite  defant  lay  de 
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3  Ed.  III.,  it  appears  that  they  were  at  that  tune  in  the  habit  of 
takinff  indictments,  and  issuing  their  precepts  to  the  sherifiP  to 
appr^end  the  persons  indicted,  in  order  that  they  might  be  tried 
before  the  justices  in  eyre.  Indeed,  the  next  statute  upon  the 
subject  (4  Ed.  III.,  c.  2,)  recognises  as  pre-esisting  the  power  of 
the  keepers  of  the  peace  to  take  indictments.  It  is  there  enacted, 
that  <^  there  shall  be  assigned  good  and  lawful  men  in  every 
county  to  keep  the  peace,  and  in  the  said  assignments  mention 
shall  be  made,  that  such  as  shall  be  indicted  or  taken  by  the  said 
keepers  of  the  peace,  shall  not  be  let  to  mainprize  by  the  sheriffs 
\or  others,  if  they  be  not  mainprizable  by  law,  and  that  such  ias 
shall  be  so  indicted  shall  not  be  delivered  but  at  the  common  law.**^ 
Still,  however,  they  had  no  authority  to  try  offenders ;  for  it  is 
farther  enacted  by  the  same  statute,  '^  that  the  said  keepers  shall 
send  their  indictments  before  the  justices  assigned  to  deliver  the 
gaols.^ 

The  first  approach  towards  investing  the  keepers  of  the  peace 
with  judicial  power  was  made  by  18  Ed.  III.,  st.  2,  c.  2.  It  or- 
dained that  two  or  three  of  the  "  best  reputation  (des  mieultz 
vauetx)*  should  be  assigned  keepers  of  the  peace  by  the  king'^s 
commission ;  and  when  need  should  6e,  they  with  others  wise 
and  learned  in  the  law  (ovesque  autres  sages  et  apris  de  la  leye), 
should  be  assigned  by  the  king  s  commission  to  hear  and  determine 
felonies  and  trespasses  done  against  the  peace  in  the  same  coun- 
ties, and  to  inflict  punishment  reasonably  according  to  the  manner 
of  the  deed.^  It  is  observable  that  this  statute  by  no  means 
enlaiged  the  ordinary  authority  of  the  officers  in  question  ; — the 
tenor  of  their  ^neral  commission  still  being  merely  to  keep  the 
peace;  whilst  the  power  of  hearing  and  determining  was  only  to 
be  exercised  in  cases  of  emergency,  in  conjunction  with  others 
wise  and  learned  in  the  law  ; — ^and  that  by  virtue  of  a  separate 
commission  issuing  for  and  determining  with  the  occasion.  Thus 
far,  therefore,  it  would  appear,  tliat  the  legislature  had  no  inten- 
tion of  constituting  the  unlearned,  even  though  they  might  be  of 
the  most  valiant  men  of  the  county,  into  judges  of  life  and  limb ; 
and  what  j  laces  the  matter  beyond  all  doubt  is,  that  when,  in  the 


niuTd*  -'^Jt, ;  p  q*  le  Tir>  luy  attach,  et  amesne  devant  Juttic  eranu  les  Quenz  aler  a  la 
ddiTfin  &e.,  pMedit)etr*san8aut'enditerot'&c.**  Tit  Corone.  360.  The  ringularity 
of  tfaii  w  it,  that  the  justices  errant  proceeded  to  trial  upon  the  statement  in  the 
pneept  oi  the  conserrator  of  the  peace,  without  any  other  indictment. 

*  Daines  Harrington,  in  his  ''  Observations  on  the  Statutes,*'  (p.  360)  takes  some 
credit  to  himself  for  the  discovery  that  the  better  reading  here  would  be  vaiUantz. 
Lambard,  unhapinly,  had  anticipated  him  by  150  years.  Both  in  this  statute,  and  in 
34  £d.  III.  c.  I.  Lambard  reads  meuUz  vailantz,  which  he  translates  'most  sub- 
atantial,*  •  most  valiant,*  '  of  most  valour.'  See  *  Eirenarcha,^  pp.  29, 30.  The  word 
*•  vaueta,*  howavr* ,  which  appears  in  all  the  printed  statutes,  may  without  much  straining 
be  derived  from  the  iircgular  ioflexion  of  the  verb  ^  vaMr.^ 
VOL.  II. — jir.  2  E 
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20th  year  of  the  same  reign,  the  commons  petitioned  that  the 
keepers  of  the  peace  might  have  power  to  ?iear  and  determine 
feloniesj  the  answer  returned  was,  that  *^  the  king  would  assign 
for  that  purpose  learned  and  sufficient  persons^  skilled  in  the 
law."* 

This  leads  us  to  say  a  few  words  upon  a  subject  most  inti- 
mately connected  with  the  establishment  of  justices  of  the  peace-^ 
the  mode,  namely,  in  which  criminal  justice  was  administered  by 
the  king^s  judges  at  that  period.  It  may  be  deemed  stranee  that 
the  commons,  upon  whose  ancient  rights  the  nomination  of  keepers 
of  the  peace  by  the  crown  was  an  encroachment,  should  have 
stood  forwturd,  as  in  the  instance  just  quoted,  to  propose  the 
extension  of  powers,  the  exercise  of  which  they  might  have  been 
expected  to  regard  with  no  kindly  feelings.  But  we  have  only  to 
look  to  the  petition,  upon  which  the  statute  18  Ed.  III.,  is  founded, 
to  unravel  the  mystery  of  this  apparently  magnanimous  self  denial. 
/From  that  document  it  is  manifest,  that  the  proposition  originated 
in  the  very  natural  preference  of  a  lesser  to  a  greater  evil.  The 
commons  were  desirous  of  being  relieved  from  the  intolerable 
scourge  of  certain  comfnissions  ^  inquiry j  or  oyer  and  terminer j 
which  were  issued  from  time  to  time,  for  the  purpose  of  plunder- 
ing the  people  with  gravity  and  the  semblance  of  justice.  This 
was  one  of  tne  numerous  methods  of  inventive  spoliation,  to  which 
the  third  Edward,  an  accomplished  conqueror,  rosorted  through- 
out his  long  reign,  in  order  uiat  his  subjects  might  be  enabled  to 
estimate  the  glories  of  Crecy — ^by  what  they  had  cost ;  one  also, 
which  from  its  ingenuity,  convenience,  or  moral  beauty,  found 
favour  with  most  of  his  successors  for  three  centuries.  In  the 
petition  alluded  to  the  commons  beseech  the  king,  ^^that  the  novel 
inquiries^  which  by  outrageous  fines,  ransoms  and  other  griev- 
ances, are  rather  calculated  to  effect  the  destruction  than  the 
amendment  of  the  people^  may  be  repealed  and  cease ;  and  that 
in  every  county  two  of  the  most  valiant  in  the  same  county,  and 
other  two,  three,  or  four  learned  persons  may  be  made  justices 
to  keep  the  peace,  and  to  hear  and  determme  trespasses  and 
felonies.^'t 

•  Rot  Pmrl.  20  Ed.  III.  20.   (Pet.  9.)    '^tem,  qui!  en  chescan  Contee  aoicot 
ord^ez  OardciDs  de  1a  Pees  des  plus  sufiisants  des  Contees  i    et  q*ils  event 
d*enqiiere  et  terminer  felonies  et  trespas  foites  oontre  la  Pees  puis  le  damm  pa 
notre  Seignoar  le  lUn  outre  meer.** 

Responsio.    *^  Quant  au  garde  de  la  Pees,  soient  bones  gentx  et  ooTenaUea  [ 


pur  garder  la  Pees ;  et  quant  a  trier  et  terminer^  le  Roi  assignera  mges  et  et^gbaat* 
aprit  de  la  Ley<t  sdonc  Tacoord  du  darrein  Parlement.'* 

f  Rot  Pari.  18  £d.  III.  12.  (Pet.  1.)  «« A  nre*  Seignur  le  Roi  prie  sa  Commune, 
que  les  noTdles  Enquerrez  queuz  si  durement  par  outraiouses  Fyns  et  Raunoeoos  ct 
auires  grrrances  determinent,  plus  a  destruction  de  Poeple  q'en  amendcmcnt,  aaient 
repeUez  et  oessec ;  et  en  chescun  Gountee  deux  des  mieltz  vauetx  de  meismo  le  Goattee, 
et  autres  deux,  tnns,  ou  quatre  des  Sages,  soient  faits  Justices,  par  la  Pecs  gaider,  ct 
oier  et  terminer  Trespas  et  Fjelonies  &c.** 
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The  novel  inquiriea  were  abolished ;  *  but  the  grievance,  as  it 
did  not  consist  in  a  name,  remained  unabated.  The  truth  is,  that 
the  Kine^s  judges,  whether  stj^led  justices  in  eyrcy  justices  of 
oyer  and  terminer ^  or  commissioners  of  inquiry',  had|  become,  as 
▼ell  by  their  own  venality  as  the  royal  extortions;  «of  which  they 
were  made  the  instruments,  an  abomination  in  il^e  eyes  of  the 
people.  They  were  not  indeed  refused  admittance  mtb  towns,  as 
their  predecessors  had  been  in  the.  more  turbulent  times  of 
Hen.  III. ;  but  their  visits  were  deprecated  as  a  genehil  calamity 
— an  infliction  no  less  notolious  tlian  grinding.  In  the  parlia- 
mentary rolls  of  this  and  the  succeeding  reign,  there  are  five 
several  petitions  of  the  Commons,  implormg  a  temporary  respite 
from  the  tender  mercies  of  the  King  s  justice.  Tne  first  begs 
that  **  there  may  be  no  eyres  or  commissioners  of  inquiry  durififf 
the  war;  but  that  justices  of  the  peace  in  each  county  may  hear 
and  determine  felonies  and  trespasses.'^f  The  second,  ^^  that 
commissioners  of  general  inquiry  and  all  manner  of  eyres  of  jus- 
tices, may  wholly  cease  during  the  three  years  in  which  the  aid 
granted  to  the  King  by  Parliament  is  to  be  levied.^  X  The 
third,  "  that  during  the  war  the  King  may  grant  no  eyre  or 
trailbaston^  by  which  the  people  may  be  troubled  or  impover- 
ished. %  The  fourth,  "  that  no  manner  of  eyre  or  traUbaston 
may  tdce  effect  during  the  war,  or  for  the  space  of  ttoenty- 
years!"  ^  The  fifth,  "  that  having  regard  to  the  great  misery 
of  the  country  atid  tlie  great  poverty  of  the  Commons,  the  Kine 
will  be  pleased  to  grant  that  no  justice  of  eyre  or  traillmston  shaU 
traverse  the  kingdom  during  the  warsJ"*^    The  answera  of  the 


*  By  c  1  of  the  same  statute. 

f  Rot.  Pari.  22  Ed.  III.  9.  (Pet.  5.)  "  Item  prie  la  Comniune,  que  nul  Eyre  dcs 
forestes  le  Roy,  ne  de  la  Roigne,ne  de  Prince,  soitduraunt  la  Gucrrey  ne  aiitrcM  Et/rcs, 
fCEnquerrez^  for*  que  Justices  de  la  Pecs  en  chcscun  pays,  de  meisme  le  pays,  d*oycr  ct 
terminer,  come  au  drein  Parlement  cstoit  priez." 

Resp.  ^^  Soit  par  lea  Qrana  montrez  au  Roi,  ct  le  Roi  ent  dim  sa  volentce  cc  que  lui 
.plena  faire  de  sa  grace.** 

X  22  Ed.  III.  19.  (Pet.  16.)  "  Item  prie  la  Commune,  que  let  Committiont  tfc 
ffeneralt  Enguerrcx  ct  toU»  mature  dee  Eyres  daJntHcet  cessent  de  tut  durant  les  trois 
munz,  tan  que  I'Eide  a  vous  a  oestc  Parlement  grauntes  soit  levez." 

Rap.  *'  II  semble  au  Con8eil,que  tieux  Enquerrez  cessentm  east  du  Pv  )^e,  B*il  plest 
an  Rot,  si  sodeigDe  necessite  ne  suiviegne.** 

^  45  Ed.  III.  21.  "  Item  priont  les  Communes  au  Roi  leur  Seignr*,  q^xlnt  granie 
en  Bulle  paitie  du  Roislme  Eire  ne  TraUbaston  durante  te  Guerre^  par  qveux  Us  Com" 
muuespomnrnt  ettre.troblez  ne  emfoverez,  fors  qc  en  horible  cas." 

Rap.  '<  Le  Roi  le  voet.** 

H  1  Ric  IL  101.  (Pet.«0.)  «*  Item  ils  prient  que  nnl  manere  de  Eyr  ne  Trail- 
te  baston^  eoarge  el  Royavme  dnrant  le  Guerre^  ou  par  Pespace  de  vynt  anz. 

Resp.  ''  Le  Roy  soi  avisera.'* 

••  Rot  Pari.  6  R.II.  36.  (Pet.  12.)  "  Item  prient  les  Communes,  otte  ciantx 
regard  a  le  grant  meachief  de5  poys,  et  le  gnnt  porcrt  d«  Communes;  qu  il  plese  « 

2e2 
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Ein^  and  Council  to  some  of  these  petitions  are  as  curious  as  the 
petitions  themselves ;  containing  as  they  do  an  implied  acknow- 
ledgement of  the  oppiessiye  and  nefarious  practices  by  which  the 
sanctity  of  the  judicial  function  was  profaned.  In  one,  the 
Council  suggests  to  the  King  the  propnety  of  granting  the  suit 
of  the  Commons  '*  in  ease  of  the  people.'"^  In  another,  the 
King  himself,  as  a  special  grace^  engages  **  to  abstain  from 
causing  eyres  to  be  held  for  two  years  to  come,  and  from  holding 
any  trailbaston  for  one  year.*""!- 

Under  these  circumstances,  it  is  perfectly  intellifpble  that  the 
people  should  have  been  willing  to  exalt  the  keepers  of  the  peace 
at  tne  expense  of  the  King's  itmerant  judges.  1  he  very  rapacity 
of  a  neighbour,  of  one  in  some  degree  dependant  on  the  good 
will  of  those  around  him,  might  be  naturally  expected  to  be  more 
merciful  and  considerate  than  the  licensed  grasping  of  a  stranger. 
That  the  people,  however,  were  not  satisfied  with  the  nomination 
of  the  keepers  of  the  peace  by  the  Crown,  and  that  jobbing — 
such  jobbing  as  the  unimaginative  rudeness  of  the  times  could 
devise,  was  the  result  of  that  mode  of  appointment,  is  sufficiently 
•evidenced  by  the  Rolls  of  Parliament. 

In  the  twenty-first  year  of  Ed.  III.  the  Commons-^ero  chaiged 
to  advise  the  King  as  to  the  best  method  of  maintaining  the  peace 
of  the  kingdom.  Their  repl]^  not  only  puts  us  in  possession  of 
their  sentiments  as  to  the  nomination  of  keepers  of  the  peace,  but 
furnishes  also  the  fullest  confirmation  of  what  we  have  above 
stated  respecting  the  abuses  of  justice  which  then  prevailed. 
They  recommend^  "  that  in  every  county  there  should  be  elected 
by  the  people  of  the  county  §  six  persons,  two  of  the  nobility,  two 
knights,  and  two  men  of  the  lawy  of  the  most  worthy  (or  valiant) 

Tire  Sr*  le  Roi  grantire,  que  le  Juttice  d'Eire,  ne  TraiXbatton  ne  eourge  parmy  U  Roiaiine 
durantz  Ut  Guerres.^* 

Resp.  **•  Le  Roi  de  sa  grace  voct  et  grant  q*il  se  abBtinen  de  fiuie  teDir  lea  Eyres  par 
ces  deux  ana  prosch'  avcnin ;  et  de  tenir  aucun  Trailbaston  pur  Tan  proich*  a  venir.** 

•  See  Note  (f)  p-  40?.  t  Sec  Note  (•♦)  p,  407- 

X  Rot  Pari.  21  £d.  III.  70.  ''  Treshonure  et  tresredoute  Scign*,  la  ou  a  eeat  Par. 
lemeot  Totre  Gommune  fuiat  charge  de  voua  aviser  coment  la  Pcea  de  oeMe  tore  pocC 
mieltz  estre  gazdee ;  A  qui  fut  respondu.  Que  en  chescun  Countee^ar«jrR<  ctft»  pmr 
gentz  det  Counter t  sys,  desqueux  deux  M>ient  des  pluis  Orantz,  etdeux  Chi?aler8,et  deux 
hommes  de  Ley,  de  niieltz  vauez  et  pluis  loials  du  dit  Countee.  Et  la  ou  meatier  Mrra, 
pluis  soient  asstgnez  ou  meyns  s^iJ  busoigne.  Et  que  eauz  eyent  plcin  poaer  per  Cod>- 
miasion  hors  de  la  Chauncdlerie,  d'oier  et  terminer  Felonies  et  Trcspaa«  et  autrea  points 
tottchantz  la  Garde  de  la  Pees ;  qar  les  Gardeins  de  la  Pecs  de  chescun  Countee,  que  eoet 
demurantz  en  meisines  les  Countees,  pount  midtz  et  plus  sovent,  et  a  greigoure  fSfinrm, 
et  meyndre  grevance  du  Pays,  punir  les  Felons  et  Trespasaoura,  que  autrea  JostieeB  loin* 
tayntz,  £t  que  communes  Trailbastoncries  ne  oourgent  oome  autre  ibitz  flit  sssrntiit  en 
Parlement ;  qar  eles  furent  tout  a  destruction'  et  anientissement  du  Poeple,  et  a  moult  petit 
ou  nul  amendementde  la  Ley  ou  de  la  Pees,  ou  punisscmcnt  dca  Felons  ou  Tieapeaeoufs.** 

§  The  suggestion,  that  they  ''should  be  elected  by  the  people  of  the  coon^,**  has 
escaped  the  attention  of  Reeves.    Hist  of  English  Law,  iL  47L 
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and  loyal  in  the  county,  and  so  more  or  less,  as  occasion  mi^ht 
require;  and  that  they  should  have  full  power,  by  commission 
out  of  Chancery,  to  hear  and  determine  felonies  and  trespasses, 
and  other  matters  touching  the  keeping  of  the  peace;  tor  that 
the  keepers  of  the  peace  of  each  county,  who  were  resident  in  the 
county,  could  better  and  more  frequently,  and  with  greater  ease 
and  less  grievance  to  the  country,  punish  felons  and  trespassers, 
than  other  justices  coming  from  a  distance ;  and  that  common  trail- 
hastoneries  should  be  abolished,  for  that  they  tended  wholly  to 
the  destruction  and  annihilation  of  the  people^  and  contributed 
little  or  nothing  to  the  preservation  of  the  law  and  the  peace,  or 
to  the  punishment  of  felons  and  trespassors."^ 

These  representations  having  failed  of  effect,  we  find  the  Com* 
mons  in  the  37th,  d8th,  and  50th  years  of  the  same  reign,  peti- 
tioning, that  the  justices  of  the  peace  might  be  chosen  by  the 
knights,  citizens,  and  burgesses  in  Parliament  assembled,  and 
that  they  should  not  be  removed  without  the  assent  of  Parlia* 
ment ;  and  the  reason  alleged  in  the  last  of  the  three  petitions 
is,  that  "  justices  of  the  peace  are  frequently  assigned  hy  means 
of  the  brocage  of  maintainersy  who  by  their  maintenance  do  great 
outrage  to  the  pnoor  people  of  the  country,  and  are  commonly 
maintainers  of  evil  doers.  * 

Other  more  specific  abuses,  ensuing  from  the  defed;ivc  mode  of 


•  Rot  ParL  37  Ed.  III.  19.  «<  Item,  plese  m  nostrSeignr*  le  Roi  gnnter  m  Chivalera 
de  Countei,  Citeins,  et  Burgeis  de  Citees  et  de  Burghs,  que  sont  venus  a  cest  present 
Parlement,  pouair  de  etlire  gentzd^ettre  Justices  de  Laborers  et  Artificers,  et  Gardeitu  de 
ia  Peet;  et  que  mesmes  ceux  gentz  issint  eslux  ne  soient  remuez  par  nul  suggestion,  pur 
mectre  autres  meins  sufiisantz  en  lieu  de  euz.*' 

Resp.  *^  Facent  nomer  gentz  oovenables  ore  en  ce  Parlement,  et  le  Roi  attignera  ce» 
que  lui  plerray 

Rot.  Pari.  38  Ed.  III.  15.  (Pet.  7*)  '*  Item,  que  Commissions  de  la  Pecs  soient  faites 
a  plus  loialz  et  plus  sages  de  chescun  Countee,  etluz  par  let  Chivakrt  de  Countee  avant 
lour  departir  de  cett  Parlement.  £t  que  les  commissions  soient  enlai]giez,  qu*Us 
pattsent  oier  et  terminer  toute  manere  de  felonies  et  trespas  a  suite  le  Roi,  a  toute  la 
ibitz  q*£l  biisoignera,  pur  la  garde  de  la  Pees,  et  aussint  des  Artificers  et  Laborers.  Et 
que  les  Justices  soient  a  Oages  le  Roi,  come  ils  soleient  estre.** 

Reap.  **  Estoient  les  Commissions  ore  faites  en  lour  force,  et  quant  al  Nomination  de 
Justices,  et  lour  gages,  le  Roi  se  avisera,  et  sur  ce  comandra  as  Cbanceller  et  Tresorci 
la  Tolunte.*' 

Rot  ParL  60  Ed.  III.  07  (Pet.  16.)  '^  Item  prie  la  Conunune,  que  come  les  Justices 
de  la  Pees  tont  touvent  atHgncx  par  brocage  des  Meyntenours  du  Pays  quijimt  grand 
outrage  par  leur  mayntenance  as  povrcs  gentz  du  pays^  et  sont  communement  tnaynm 
tenours  de  les  mesfeumrs;  supplie  la  Commune,  que  les  ditz  Justicz  soient  nomez  en 
diescun  Countee  par  les  Seignrs,  Chivalers  des  Countees  en  Parlement ;  et  qHls  soient 
sermentez  derant  le  Conseil  To  Roi  en  mesme  la  manere,  come  autres  gentz  sont,  et  q'ils 
ne  soient  remuez  saunz  assent  du  Parlement ;  que  le  chose  tournera  a  graude  profit 
du  Roi.  Et  que  gages  y  soient  assignez  as  ditz  Justicz  pur  leur  Sessions  fairs  cove* 
nables  i  qar  saunz  Gage  ils  n^ont  cure  de  faire  leur  Sessions^  q*cst  graude  perde  au 
BoL** 

Resp.  **  lis  serront  nomez  par  le  Roi  et  son  continuel  Consetl ;  et  quant  as  Oaigcs,  le 
Roii'adTiieim." 
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nomination,  are  enumerated  in  a  petition  also  of  50  £d.  III.  It  is 
therein  complained,  **  that  shenffs,  sub-shetifis,  and  keepers  of 
gaols  arc,  and  long  have  been  justices  of  the  peace,  who  often- 
times wrongfully  cause  loyal  people  of  the  country  to  be  indicted 
before  them  through  maKce  and  envy,  to  make  their  gain  thereby, 
compelling  them  to  fine  for  entering  the  gaol,  for  mainprise,  for 
having  inquest  procured  to  ascertain  their  lives ;  and  wnen  they 
are  acquitted,  to  fine  to  the  gaoler  for  their  fetters,  and  then  for 
going  out  of  the  nte  ;^  to  remedy  which,  the  King  is  conjured 
^<  for  the  love  of  God,  and  as  a  work  of  charity,  to  ordain,  that 
henceforward  no  sheriff,  sub-sheriff,  or  keeper  of  a  gaol  be  made  jus- 
tice of  the  pcace.^*  A  petition  to  nearly  the  same  effect,  as  far 
as  regards  tne  sheriff,  was  presented  two  years  afterwards.-f- 

We  have  noticed  the  above  documents  the  more  at  large, 
because  they  have  been  either  wholly  overlooked  or  very  hastily 
and  imperfectly  glanced  at  by  those  of  our  writers  who  have  had 
occasion  to  advert  to  the  original  institution  of  justices  of  the 
peace.  The  sum  of  information  derived  firom  them  may  be 
shortly  stated.  The  people  wished  to  be  pillaged  as  little  as 
possible.  They  were  anuous  for  the  speedy  redress  of  wrongs 
and  punishment  of  wrongdoers;    to  insure  which,  no  better  ex- 


•  50  Ed.  III.  83.  (Pet,  33.)  «  A  nre'  trcs^xceUeDt  et  tics-radoote  Sr*  dk*  Sr'  le  Roi 
et  son  bon  ConKcil  monstront  leu  povrei  Comniuncs  de  la  tcrre,  Qe  pur  ceo  que  lei 
Vitioontes,  et  Suth-Viscontei,  GardeinB  des  Gaoles,  tont  ore  et  longement  ount 
cstcc  Justices  de  la  Pees,  et  aovent  foith  a  tort  facent  loialx  gents  da  pays  catre  endhes 
dcvant  eux  par  malice  et  envye,  pour  lour  gayn  prendre;  come  pur  faire  Fin  pur 
Tcntre  en  la  Ooolc,  puis  pur  Suctc  (?)  de  priMMi,  et  aprvs  pur  mainprtsc,  puis  pur  avoir 
Enqueste  procuree  pur  savoir  lour  vies  ;  etqant  Us  lont  aoquites  de  fidre  Fin  a  let  OaoUrs 
par  lour  fcrres,  et  puis  pur  lour  issue  de  la  Porte.:  Dont  ils  priont  remedie.  ^  Par  quoi 
plese  a  Yostre  tres-excellente  Seigneurie«  pur  Uicu,  et  en  oevre  de  charite,  ordeigncr,  Qc 
de  ceste  jour  en  avant  nul  Viscont,  ne  Suth- Vixcont,  Gardein  des  Gaoles,  ne  sott  hit  Jus^ 
tice  de  la  Pecs,  ne  nulle  ComroisBion  a  cux  direct  dans  lour  Countce  fors  que  en  lour 
office  propre.'* 

Resp.  '«  II  plcst  bien  au  Roi.** 

f  2  llic.  It.  41.  (Pet.  15.)  ^'  Item  monstrent  les  Communes,  ^ue  la  oa  ploaoora 
Viflcontz  de  Ics  Countees  sont  divenes  foitz  asaignez  par  comissum  nre  Sr  le  Rot 
d*cstrc  Justices  dela  Pees  en  mesmes  1m  Countees  dont  ils  sont  Viaoootz,  souvent  fbitt  figot 
lours  Sessions  de  la  Pees  a  cause  d'enditer  pluscursgentz  des  felonies  et  des  autres  tre»- 
passes,  a  tid  purpos  de  prendre  de  les  cndites  outrsgeouscs  mainprises  et  fynca,  en 
giant  anircsmcnt  et  oppression  du  poeple.  Sur  quoi  plese  a  nre  tres-gradoat  Sr*  lo 
Roi  et  son  Conseil,  isHint  ordener,  que  nul  homme  pur  le  temps  q*il  serra  Viaoont  ne 
sent  mje  ordeine  Justice  de  la  Pees  en  mesme  le  Countee  dont  U  est  Visoont,  en  amen- 
dement  des  mcschiefs  suis  diti.'* 

Resp.  "  Le  Roi  le  roet." 

Neither  this  statute  nor  the  one  in  the  preceding  note  have  found  their  way  into 
the  Statute  Book  —  a  fate  to  which  a  multitude  of  others  have  also  been  doomed. 
It  was  considered,  however,  to  be  law,  that,  if  a  justice  was  raised  to  certain  digmttci 
or  offices,  of  which  that  of  sheriff  was  one,  his  commission  of  the  peace  thereby  deter- 
mined. The  I  Ed.  VI.  c.  7.  declared,  that  he  should  sdU  continue  to  be  jnstioe,  nou 
wilhstandiug  such  advancement;  and  this  rendered  the  statute  of  Mary  neoi 
(1  Alary,  s.  2.  c.  K.)  which  disqualified  slieriffs  from  acting  as  justices  of  the 
during  their  nhricvoJiy. 
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pedient  occurred  to  them  than  the  establishment  of  permanent 
local  tribunals.  Instead  of  an  alternation  of  unchecked  licence  and 
retributive  vengeance— <yf  laxity  and  severity,  they  wished  for  an 
even  course  of  vigorous  and  steady  justice.  Instead  of  being  first 
robbed,  bv  those  whose  calling  it  was  to  rob,  to  be  agun 
plundered  oy  spoilers  under  the  King^s  commission,  they  desired 
efficient  protection,  or,  to  use  their  own  expression,  ectw.  For 
all  these  reasons  they  preferred  justices  of  the  peace  to  itinerant 
judffes.  They  knew,  however,  that  the  King,  if  so  disnosed, 
mimt  find  in  each  county  apt  ministers  of  extortion,  tnough 
pemaps  deficient  in  the  dexterilir  and  unscrupulous  sang-froid 
of  special  missionaries.  They  knew  also,  that  an  office  that 
coula  be  given  could  be  sold ;  and  it  was  not  difficult  to  dis- 
cover who  must  eventually  pay  the  price  of  any  such  bargain. 
They  were  ur^nt,  consequently,  that  the  justices  of  the  peace 
might  be  appomted  by  those  who  were  most  deeply  interested  in 
the  fulfilment  of  their  duties — by  the  people  themselves  or  the 
representatives  of  the  people.  Here,  however,  their  intreaties 
were  of  course  fruitless ;  tne  King  was  little  likely  to  relinquish 
the  power  of  nomination  once  acquired.  The  next  step,  tnere* 
fore,  was  to  provide  as  far  as  possible  for  the  qualification  of  the 
justices,  by  specifying  the  classes  of  society  from  which  they  were 
to  be  selected.  It  was  recommended  that  tnere  should  be  a  certain 
number  of  lords  {des  pluis  grantz^)  and  knights,  persons  who  from 
their  station  might  be  presumed  to  be  independent  in  their  feel- 
ings and  inaccessible  to  the  allurements  of  petty  pilfering.  But 
these  lords  and  knights,  though  supremely  honest,  might  be 
supremely  imorant  also ;  it  was  consequently  suggested,  that  men 
of  the  law  snould  be  associated  with  them.  Now,  whether  it  was 
tnat  the  King  and  his  council  saw  no  cause  of  dismay  in  the  stem 
inflexibility  and  rampant  virtue  of  the  men  of  the  law  of  those 
days,  or  tnat  in  pure  simplicity  they  thought  that  the  law  ought 
to  be  administered  by  those  who  possessed  some  knowledge  and 
experience  therein ;  certain  it  is,  that  this  suggestion  of  the  Com- 
mons was  favourably  received,  and  formed,  as  we  shall  see,  a  sub- 
stantive provision  in  almost  every  act  of  parliament  relating  to 
the  qualification  of  justices  of  the  peace  for  a  century  after  their 
first  institution. 

The  statute  which  consolidated  the  power  of  the  justices, 
establishing  them  in  the  full  exercise  of  criminal  jurisdiction,  was 
the  34  Ed.  III.  c.  1.  It  is  there  enacted,  "  That  in  every  county 
of  England  shall  be  assigned  for  the  keeping  of  the  peace,  one 
lo^d,  and  with  him  three  or  four  of  the  most  worthy  {dea  multx 
vanex)  in  the  county,  with  some  learned  in  the  law,  {ensemblement 
ooe  aecuns  sages  de  la  ley^)  and  they  shall  have  power  to  restrain 
offenders,  rioters,  and  all  other  barretors,  and  to  pursue,  aiiest, 
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take,  and  chastise  them  according  to  their  trespass  or  offience ;  and 
to  cause  them  to  be  imprisoned  and  duly  punished  according  to 
the  law  and  customs  of  we  realm,  and  according  to  that  which  to 
them  shall  seem  beat  to  do  by  their  discretions  and  good  admse^ 
ment;  and  also  to  inform  themselves  and  inquire  of  all  those  that 
have  been  piilors  and  robbers  in  parts  beyond  sea,  and  be  now 
come  again,  and  go  wandering,  and  will  not  labour  as  they  were 
wont  in  times  past ;  and  to  take  and  arrest  all  those  that  they  may 
find  by  indictment  or  suspicion,  and  to  put  them  in  prison ;  and 
to  take  of  all  them  that  be  not  of  good  fame,  wherever  they  shall  be 
found,  stcfficient  surety  and  mainprise  of  their  good  behaviour 
towards  the  King  and  his  people  and  others  duly  to  punish,  &c.; 
and  also  to  hear  and  determine  at  the  Kings's  suit  oM  manner  of 
felonies  and  trespasses  done  in  the  same  county,  according  to  the 
laws  and  customs  aforesaid.*"  The  statute  concludes  by  repealing 
all  general  inquiries  previously  granted  within  any  seignories, 
*^  for  the  mischiefs  and  oppressions  which  have  been  done  to  the 
people  by  such  inquiries ;  ^  and  by  directing  that  fines  for  trespass 
^*  should  be  reasonable  and  just,  having  regard  to  the  quantity  of 
the  trespass  and  the  causes  for  which  they  be  made.*" 

In  this  statute  we  discover  the  foundation  of  that  enormous 
structure  of  magisterial  discretion  and  summary  power  which  has 
been  gradually  raised,  as  much  by  the  negligence  as  the  design  of 
succeeding  times,  and  which  justices  themselves,  we  should 
imagine,  could  scarcely  contemplate  without  giddinesss.  With  it 
origmatcd  the  authority  to  require  sureties  for  good  behaviour; 
an  authority  which,  to  merit  the  encomiums  of  Blackstone,  as  one 
of  the  salutary  means  of  preventive  justice,  would  seem  to  de- 
mand the  utmost  circumspection  in  its  use ;  but  which,  exercised 
as  it  is  in  fact  with  the  unreflecting  facility  of  mere  routine,  is 
converted  into  a  daily  en^ne  of  sore  oppression.  It  is  not,  how- 
ever, with  the  view  of  impugning  the  "  discretions  and  good 
advisement""  of  the  justices  of  the  peace  that  we  have  quoted  the 
statute ;  but  in  order  to^how  that,  as  their  conduct  was  to  be  regu- 
lated by  something  besides  their  ^*  discretions  and  good  advise-- 
ment^^  namely,  by  the  "  laws  and  customs  of  the  realmy""  it  was 
deemed  expedient  that  some  of  their  number  should  know  what 
those  laws  and  customs  were. 

Those  who  have  attended  to  the  early  proceedings  of  Parlia- 
ment, and  noted  the  forgetfulness  of  Royalty  on  the  one  hand, 
and  the  importunate  vigilance  of  the  Commons  on  the  other,  will 
be  little  surprised  to  find  the  old  suit,  as  to  the  qualifications  of 
justices,  reiterated  year  after  year,  as  if  the  statute  Bi  £d.  III. 
had  never  passed.  In  a  petition  of  the  second  year  of  Richard  II. 
it  is  prayed,  that  six  or  seven  justices  of  the  peace,  of  whom  two 
were  learned  in  the  Icfw^  should  be  appointed  in  each  county. 
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firom  the  most  worthy  and  wise  persons  of  the  county,  who  both 
conld  and  would  constantly  attend  to  the  duties  of  the  office;* 
and  in  the  very  next  year  there  is  another  petition,  praying  that 
justices,  not  exceeding  eiffht  in  number,  of  whom  Udo  were 
learned  ^  the  law,  dioum  be  chosen  fiom  the  most  sufficient 
knights  and  esquires  in  each  county,  f  It  is  wotdiy  of  remark, 
that^  in  both  these  petitions  the  request  that  justices  should  be 
nominated  by  Parliament,  instead  or  the  King,  is  renewed. 

In  the  reign  of  jthe  weak  and  ill-fated  successor  of  Edward 
III.,  the  commission  of  the  peace  appears  to  have  partaken  of 
the  disorganization  that  prevailed  in  all  branches  of  the  state.  To 
correct  the  disorder,  recourse  was  had  to  that  which  has  ever  been 
a  cherished  specific  with  English  legislators— 4m  oath.  In  pur- 
suance of  12  Ric.  II.  c.  2,  the  chanceUor,  treasurer.  Sec;  and 
all  othe^  called  to  ordain,  name,  or  make  justices  of  peace, 
sheiifis,  &c.  were  to  be  ** firmly  swcm  that  they  would  not  ordain, 
name,  or  make  justice  of  the  peace,  sherifl^,  occ.  for  any  gift  or 
brocage,  favour  or  affection;^  and  that  where  any  one  should 
'*  pursue  by  himself  or  by  another,  privily  or  openly,  to  be  in  any 
manner  of  office,^  they  would  not  appoint  nim  to  that  or  any  other 
office.  In  the  same  j>arliament  another  statute  j^  was  passed,  re- 
ferring exclusively  to  justices  of  the  peace,  by  which  their  sessions 
and  wages  were  regulated,  and  their  numbers  limited  to  six  in  each 
county ;  it  farther  ordained  that  no  steward  of  any  lord  should  be 
assigned  in  any  ccftnmission,  and  that  no  one  shoiud  be  associated 
with  the  justices  after  the  issuing  of  their  original  commission. 

Whether  the  above  oath  produced  any  otiier  than  its  natural 
result — perjury — ^we  are  not  informed :  but  in  the  next  year  it  was 
found  necessary  to  enact  *^  that  justices  of  the  peace  should  be 
made*anew  in  all  the  counties  of  England,  of  the  most  sufficient 
knights,  esquires,  and  gentlemen  of  the  law  of  the  said  counties.^  § 
Two  other  statutes  of  this  reign  relate  to  the  commission  of  the 
peace.  The  first  extends  the  number  of  justices  for  each  county 
to  eight ;  ||  the  second  enacts,  that  '^  in  every  commission  of  the 
peace  through  the  realm,  where  need  shall  be,  two  men  of  law 


•  Rot  Pari.  2  Ric.  II.  46.  (Pet  22.)  ^«  Item  suppBcnt lea  CooimaiMi,  qae  en  cheMim 
Conntee  d'Eogletene  toient  ordeinez  vi  ou  tu  Justicet^de  1a  Pais,  dtmt  kt  dSnur  toiemi 
aprUcM  de  fa  £oy,  4^.    £t  que  les  dictes  Jmtioei  MieDt  akut  par  Fadvii  de$  SOgnrt . 
€t  CotiT  de  Partement  de  lee  pluls  vanie  (qn.?  vanex)  et  aagei  de  cfaewmi  Coanftce,  q*» 
flelle  office  puiMeot  et  Teuillent  oontinuelinent  enteodie.** 

t  Rot  Pari.  SRic.  U.  39.  (Pet  14.)  «<  £t  que  lee  JnMiMfl loieot  etUupar 

teg  Stignrt  et  Odvaiert  det  Coimteet  en  cepreteni  ParkmetU;  e*cit  a  lavdr  Tiii  per- 
■oneia  pluis,  de  lea  pliiis  luffiiaati  Chivalen et  Eeqaien  en  dicaciiii  Countee,  deiqueiuc 
Jet  deux  eoiemt  apprises  de  h  Lojf,  laiis  nul  aMoriiriim  fiuie  de  oonate  en  apiea  par  note 

The  antwcn  of  the  King  to  tfaii  and  the  pieeeding  ^tkn  axe  eraaiTe. 

t  12  Rk.  II.  c  10.  §  13  Ric  II.  c.  ?•  II  U  Rac.  II.  c.  U. 
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of  the  nne  county  where  such  commiasioB  shaU  be  made,  shall  be 
assigned  to  go  and  proceed  to  the  deliyeraiice  of  such  thieves  and 
felons  (as  are  notonously  infiunous  or  taken  toUh  the  maner)  as 
often  as  ihej  shall  think  it  expedient^* 

From  this  time  until  the  rekp  of  Hen.  V.  the  law  respecdng 
justices  of  the  peace  ezperiencea  neither  alteration  nor  confirma- 
tion. .  In  the  second  year  of  that  kins  two  statutes  were  passed 
upon  the  sutgect:  one  directing  that  we  justices  named  of  the 
quorum  in  each  county  shomd  be  residents ;-f-  and  the  other 
ordaining  generally,  that  the  justices  be.thenoeforth  <<  made  of  the 
most  sufficient  persons  dwelfing  in  the  county,  without  taking 
other  persons  dwelling  in  foreign  counties  to  execute  the  office.^! 

The  next  statute  that  demands  our  attention  is  18.  Hen.  VL 
c.  11 ;  and  it  is  doubly  remttdcable,  as  being  ^e  first  act  of  legiabi- 
ture  that  fixes  any  precise  amount  of  property  as  a  qualification, 
and  the  last  that  recognises  the  necessity  (n  intellectual  and  moral 
fitness  in  the  candidate  for  the  office  of  county  magistrate.  It 
states  that,  whereaa  by  former  statutes  it  had  been  ordained  that 
in  every  county  justices  should  be  assigned  of  the  most  worthy  of 
the  same  county  to  keep  the  peace ;  now  of  late,  in  many  counties 
of  England,  %  greater  number  have  been  assigned  than  were  wont, 
*<  whereof  some  be  of  small  substance,  by  whom  the  people  will 
not  be  governed^  nor  ruled,  and  some  for  their  necessitjr  do  g^reat 
extortion  and  oppression  upon  the  people.^  It  therefore  enacts 
^^  tiiat  no  iustice  of  peace  within  the  realm  of  England,  in  any 
coun^,  shall  be  assigned  or  deputed,  if  he  have  not  lands  or  tene- 
ments to  the  value  mjfSO  by  the  year  ;^  and  that  if  any  person, 
not  having  lands  or  tenements  to  that  value,  shall  be  named  in 
any  commiseion,  and  shall  fail  to.  notify  to  tiie  chancellor  his  insuf- 
fiaencv  within  a  month  of  his  receiving  notice  of  such  comnussicm, 
or  shall  sit  or  make  any  warrant  or  precept  by  force  of  such  com- 
mission, he  shall  incur  the  penalty  of  j£20j  and  be  put  out  of  the 
commission ;  provided,  that  this  is  not  to  extend  to  cities,  corpo- 
rate towns,  &C.;  **  Provided  also,  that  i£  there  be  not  sufficient 
persons,  having  lands  and  tenements  to  the  value  aforesaid,  learned 
in  the  law  and  cfgood  governancef  within  any  such  county,  that 
the  chancellor  of  England  for  the  time  being  shall  have  power  to 
put  ether  discreet  persons  learned  in  the  law  in  such  commie- 
sionsy  though  they  have  not  lands  or  tenements  to  the  fuUue 
qforesaid^  by  Us  discretion.^ 

With  diis  statute  cou  ludes  the  rational  and  intelligible  portioB 
of  the  hiatory  of  justices  of  the  peace ;  intelligible,  we  mean,  with 
reference  to  any  of  those  maxims  and  principles,  which  are  usually 
appealed  to  in  estimating  the  value  of  judicial  institutions.    What 

•  17Ric  II.  c.  10.  t  2  Hca.  V.  c. 4.  $  »  H«i.fl.  S.  c.  1. 
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foQumi  wjould  sean  to  be  a  grand  natknial  exempfifieatfon  of  ttat 
8|Mcie8  of  leligioiu  feeling,  which  promptB  a  man  to  rit  down  widi 
his  hands  bcfoiehim,  and  trast  in  PioTidaice  to  oider  matters  for 
the  best. 

Hithert6  we  have  seen  a  form  of  judicature,  anomalous  indeed 
in  chaiaeter,  and  calculated  to  diock  the  precise  notions  of  modem 
sdenee,  as  to  the  distribution  of  powers,  by  a  combination  of  func-. 
tions  apparently  inconmious;  yet  one  that,  considering  the  state 
of  society,  the  wants  of  the  people^  the  decay  of  the  ancient  local 
tribunals  on  the  one  hand,  ana  the  profligate  corruption  of  the 
Idng^s  itinerant  courts  on  the  other,  was  probably  as  adequate  to 
its  end  as  any  scheme  that  the  times  could  have  contriyed.  We 
have  seen  it  growing  in  importance  and  popular  favour ;  but  at. 
die  same  time,  in  lul  its  movements  watched  with  a  jealous  vigi- 
lance, equally  prompt  to  detect  and  counteract  excesses.  We  have 
seen  that  the  number  of  the  iustices  was  limited ;  a  r^^^idation 
winch,  whilst  it  save  increased  concert  and  energy  to  their  operap- 
tions,  sttl:|^ected  wem  also  to  more  effectual  observation  iuid  con* 
tfoL  If  It  was  found  necessary  to  appoint  some  from  their  station 
and  proper^,  by  whom  the  people  would  consent  to  be  governed^ 
care  also  was  taken  that  others,  and  those  in  no  small  proportion^ 
should  be  appointed  for  their  learning,  by  whom  the  people  might 
be  governed  with  advantage.  In  a  word,  we  have  beneld,  on  the 
part  of  the  lepslature  as  well  as  the  nation  at  large,  the  most 
anxious  solicitude  that  the  office  should  be  filled  by  persons  com- 
petent to  perform  its  duties  worthily,  and  that  the  law  should  be 
administered  by  those  who  were  capable  ^  comprehending  its 
import.  It  must  not,  moreover,  be  omitted  that  tl^e  quorum 
clause,  which  is  to  be  found  as  far  back  as  in  the  commission 
agreed  upon  by  the  lords  temporal,  with  the  advice  of  the  judges, 
in  the  third  year  of  Richard  11.,  was  at  the  period  referred  to  no 
empty  formula.  ^*  For  those  of  the  quorum^'"  says  Lambard, 
*^  were  wont,  and  that  not  without  just  cause,  to  tie  chosen  spe- 
cially for  their  knowledge  in  the  lawes  of  the  land ;  and  to  say 
trutn,'*'  he  adds,  ^^  all  statutes  that  desire  the  presence  of  the 
quorum^  doe  secretly  dmifie  such  &  learned  man. 

Since  the  passing  of  the  Act  of  Hen.  VI.  four  centuries  have  all 
but  elapsed.  In  those  four  centuries,  year  after  year  has  witnessed 
an  augmentation  of  the  authority  of  justices ; — statute  after  sta- 
tute has  extended  the  range  of  mansterial  discretion ; — ^the  law  to 
be  administoed  has  become  tenfold  more  voluminous,  more  artifi- 
cial, and  more  complicated.  Let  us  now  see  what  provident 
measures  have,  during  the  whole  of  that  period,  been  devised  by 
the  l^slature  to  secure  the  community  against  the  mischievous 
perversion  of  powers  so  vast  and  embarrassing,  which  in  the  hands 
of  ignorance  or  imbecility  must  inevitably  provoke  abuse. 
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It  WAS  diflcoYered  in  the  nim  of  Geo.  II.  that  10(W.  then  was 
haiely  equivalent  to  SO/,  of  the  time  of  Hen.  VI.;  and  it  waa 
theretbre  deemed  wiae  to  raiae  the  qualification  by  estate  &om20L 
to  1001.  per  annum  in  possesdon,  or  900/.  in  leyenion.  Thia 
was  accoxdingly  efiected  by  5  Geo.  II.  c.  18,  and  18  Geo.  II. 
c.  20 ;  the  fonner  statute  ordaining  moreoyer  that  no  inactising 
attorney,  solicitor,  or  proctor  should  be  capable  of  holding  the 
office.  Now,  if  we  except  the  statute  of  Manr  which  disoualifiea 
sherifls  from  acting  in  the  commission  for  the  county  or  which 
they  are  sherifis,  we  haye  in  these  two  acts  of  Geo.  II.  the 
substance  and  amount  of  all  the  watehful  and  paternal  cares  of  the 
nation^s  guardians,  during  the  space  of  390  years,  for  the  due 
administration  of  the  law  by  justices  of  the  peace. 

Let  no  one  imagine  that  we  quarrel  either  with  the  raising  of 
the  qualification,  or  the  exclusion  of  attorneys  from  the  commia- 
sion.  Both  measures  were  unexceptionable  in  themselyes,  and  we 
commend  the  Parliament  for  them,  as  we  commend  a  man  for 
meritoriously  airing  his  nightcap,  if  he  happens  to  wear  one, 
before  he  puts  it  on.  But  when  it  is  recollected  that  at  this  time 
the  old  laws,  with  all  their  wholesome  checks  and  proyisions,  had 
been  suffered  to  fall  into  absolute  desuetude ;  that  the  ccnnmissiiMi 
of  the  peace  had  wholly  changed  its  complexion,  and  become,  to 
use  Butler^s  expression,  the  very  *^  tail  of  worship ;  ^  that  the 
quorum  clause  nad  degenerated  mto  a  mere  mockery,  from  the 
practice  of  including  all  the  justices  in  it,  <*  except  perhaps  only 
some  one  inconsiderable  person  for  the  eake  of  pnmiety^  aa 
Blackstone  says— /or  the  sake  of  puerility ^  as  we  should  say : 
when  it  is  recollected  that  either  in  the  character  of  Justice  Ninua, 
the  ultraiealous  persecutor  of  uncompounded  sins,  or  of  Justice 
Fatum,  whom  it  **did  good  to  take  a  merciful  nap  upon  the 
bendi,^*— -either  as  Justice  Greedy^  the  base  tool  of  lordly  ini^^ 
ties,  or  as  Justice  Shallow,  the  simple,  the  name  and  occupation 
had  been  for  many  generations  a  by-word  and  reproach  among  the 
people,  denoting  the  depths  of  ignorance,  fatuity,  caprice,  and 
petty  tyranny ;  and  that  the  heau  ideal  itself  of  a  justice  cocdd  no 
better  be  typified  than  by  **b  fair  round  belly  widi  &t  capon 
lined  ;^— when  all  this  is  recollected,  the  aboye  measures,  re- 
garded as  correctives,  remind  us  of  the  complacent  eflinrts  of  a 
man,  who  in  a  sinking  ship'set  deliberately  to  work  to  bale  out  the 
water  with  his  hat. 

The  Parliament  of  George  II.  doubtless  persuaded  itael^ 
that  in  raising  the  qualification  in  the  manner  mentioned,  it  waa 
acting  up  to  the  spirit  of  the  statute  of  Henry  VI.     It  alto- 
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fgeAet  escaped  the  penetration  of  that  body,  that  in  the  statute 
in  qnestion  fearmn^  tn  the  law  and  good  governance  vUaid  realty 
as  tne  essentials,  and  that  the  201.  ^  the  year  is  rendered  secon^ 
dary  to  those  attainments.  Like  the  padent,  who  saw  nothing  in 
the  prescription  but  black  lines,  and  swallowed  the  paper  instead 
of  the  pill;  or  like  Steme^s  arch-critic  who,  measuring  the  actor's 

Suses,  saw  nothing  but  the  stop  watch ;  or  like  any  other  of 
it  numerous  class  of  individuals,  within  the  narrow  tenement  of 
whose  brains  a  single  idea  is  too  vast  an  object  to  admit  of  fellow- 
ship, our  le^^dators  saw  nothing  in  the  statute  but  20/*  by  the 
year ;  so  having  computed  the  relative  value  of  money  at  the  two 
periods,  and  resolvea  that  100/.  per  annum  should  in  future 
represent  the  entire  catalogue  of  accomplishments  and  rare  gifts, 
that  are  supposed  to  ajppertain  to  the  character  of  an  efficient 
nuMp^trate,  they  rested  m>m  their  labours  with  easy  consciences. 

In  adverting  to  the  present  state  of  the  commission  of  the  peace 
we  are  fully  prepared  to  admit  that,  both  as  regards  the  nomina- 
tion of  justices,  and  the  mode  in  wUch  they  exercise  their  author 
rity,  far  fewer  cases  of  public  scandal  occur  now  than  were  wont 
to  occur  in  the  earlier  part  of  the  last  century.  The  monl  fi>roe 
of  opinion,  which,  since  the  accession  of  the  late  King,  has  from  a 
variety  of  concurrent  circumstances  acauired  an  increase  of  power 
and  expansion  alto^ther  incalculable,  oas  in  this  instance,  as  in 
many  others,  befriended  us,  supplying  the  grosser  deficiencies, 
and  counteracting  the  more  promment  evils  of  the  law.  Still, 
however,  enough  of  abuse  remains  to  satisfy  a  moderate  appetite. 
Though  the  race  of  the  Gobbles  be  somewhat  on  the  dechne,  the 
mcem  the  Shidlows  still  branches  forth  and  flourishes;  and  it  is 
surprising  how  near  akin  in  consequences,  folly  is  to  malice.  In  a 
word,  if  die  rich,  and  those  who  can  make  theb  grievances  speak, 
were  the  persons  who  suffered  by  the  incompetence  or  corruption  of 
maffistrates,  sufficient  examples  of  wrong  would  even  in  these  daya 
of  improved  feeling  be  brought  to  light,  to  draw  down  upon  tne 
system  an  universid  burst  of  indignant  reprobation,  and  it  would 
soon  cease  to  be  matter  of  discussion,  wnether  100/.  per  annum 
f;nd  a  wiee  judge  are  really  and  in  truth  convertible  terms. 

Comparing  the  present  name  of  the  county  magistracy  with  its 
original  constitution,  we  cannot  but  perceive  that  it  has  departed 
in  all  essential  particulars  from  the  design  of  its  founders,  and 
that  in  proportion  to  the  deviation  it  has  become  less  fitted  for 
judicial  purposes.  Unlike  those  institutions  which,  rude,  feeble, 
and  ill-combinei  in  theb  infancy,  have  in  the  process  of  develope- 
ment  acquired  strength,  symmetry,  and  consistency,  the  commis- 
sion of  the  peace  commenced  in  simplicity,  to  end  in  confrision. 
As  its  duties  have  multiplied,  its  capabilities  have  diminished. 
In  die  place  of  an  accurately  defined,  compact  body,  formed  of 
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parte  caieftiUy  selected  and  adjusted  with  a*  view  to  a  nveii 
object,  we  have  a  landom  combinatioii  of  materials  sudi  as  6od*s 
•blessing  may  provide.  In  some  portion  of  the  mass  tbeie  may, 
indeed,  be  learning,  discretion,  temper,  dionterestedness,  habite  of 
business;  bat,  again,  diere  may  be  none  of  these,  for  none  of  these 
are  required.  Let  but  a  man  possess  the  virtuous  estate  of  lOCM. 
per  annum,  together  with  tbe  atom  of  moral  worth  which  in  the 
worid'^s  laneui^  constitutes  respectability,  and  although  no  sane 
person  woiud  trust  his  wit  with  the  management  of  a  henroost,  yet 
will  he  encounter  no  obstacle  to  his  becoming  worshipful — a  judge 
<of  record,  **  and  one,*^  as  Dalton  says,  *^  upon  whose  sole  report  and 
tes&nony  the  law  reposeth  itself  very  much.*^ 

Qnidni? 
liber  et  iogcBant,  ptiMrtiiii  oentuf  equeiticn 


And  let  it  not  be  imagined,  because  the  niunber  of  justices  was 
criginaUv  small,  whereas  now  dieir  name  is  Legumy  for  they  are 
many,  that  increased  efficiency  has  been  the  result  of  the  change. 
For  when  there  Were  but  six  or  eight  in  each  county,  those  six  or 
eight  were  of  the  most  worthy  and  wise,  who  both  could  and  would 
attend  continually  to  the  duties  of  the  office  (q*a  ceate  office 
puieaent  et  vetMent  continuelement  entendre).*  But  now  some 
are  too  entirely  vidicted  to  ^' those  delights  which  horses  and 
dagB  administer,^  to  bestow  much  time  upon  justice  business; 
fiome  are  called  to  Parliament ;  some  have  migrated  to  London 
for  the  seascm ;  some  are  at  waterinff  places,  some  abroad ;  whilst 
others  are,  or  ought  to  be,  engaged  m  the  all  absorbing  duties  <^ 
their  holy  calling.  With  all,  attendance  is  merely  optional ;  with 
most,  it  18  matter  of  indifference, — a  desultory,  lounging  occupa- 
tion, as  dignified,  though  not  always  quite  so  innoxious  as  a  game 
ofninefMns. 

What  is  here  istated  is  no  secret :  it  is  known  as  ^;enerally  as  it 
is  little  heeded.  We  look  on  at  the  daily  proceedmgs  cf  magia- 
trates  with  the  most  philosophic  unconcern ;  attend  the  quarter 
sessions  with  imperturbable  gravity ;  or  if,  perchance,  some  atro- 
cious excess  eliat  an  imprecation,  or  some  capital  blunder  a  smile, 
the  emotion  is  but  momentary,  and  we  again  subside  into  our  ordi- 
nary apathy,  without  troubling  ourselves  to  examine  a  system^  of 
which  excess  and  blunder  are  the  natural  and  necessary  growth. 
Twice  in  the  year  the  chosen  vessels  of  the  law,  the  twelve  high 
priesto  of  Themis,  are  sent  through  the  country,  with  pomp  aiul 
circumstance,  and  the  blowing  of  trumpete,  to  dispense  justice 
to  the  people.    Of  such  importance  are  tne  rights,  die  liberty  and 
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property  of  the  Kjng^s  subjects.  Four  times  in  the  year  ire  see 
the  same  law,  accompanied  by  the  same  forms  of  triai,  the  same 
species  of  evidence,  the  same  intricacies  and  technicalities,  the 
same  punishments,  dealt  out  by  persons,  none  of  irhom  are  re- 
quired to  know,  and  many  of  whom  do  not  in  fact  know  more  of 
that  law  than  they  do  or  Siamese.  But  this  does  not  shodc  us. 
We  see  the  game  laws  aoininistered  by  game  preservers,  the 
tithe  laws  enforced  1^  tithe  consumers.  The  drcumstance  costs 
yis  not  a  thought.  Yet  we  are  lynx-eyed  to  espy  defects  in  the 
judicial  institutions  of  other  countries.  We  can  ridicule  the  Bsle 
and  inheritance  of  judicial  office  under  the  old  redune  of  France ; 
we  can  censinre  the  secret,  written  proceedings  cf  Germany,  and 
pour  forth  the  splendid  bile  of  our  indignation  at  interrogatories  of 
the  accused.  The  ancient  Irish,  according  to  the  report  of 
historians,  deemed  it  a  meritorious  act  to  eat  ueir  own  parents ;  * 
the  same  learned  Milesians  would  in  all  likelihood  have  been 

Setrified  with  horror  at  die  bare  mention  of  the  allegory  of  Saturn 
evouring  his  children.  The  Hindu  regards  the  buniing  pile  as 
the  natum  destination  of  widowhood ;  out  he  would  scorn  the 
man  who  would  singe  his  finger  for  a  hundred  wives. 

Let  us  imagine  a  foreigner  introduced  for  the  first  time  into  a 
Court  of  Quarter  Sessions.  Suppose  him  to  have  ureviougly 
studied  Montesauieu^s  two  chapters  of  conundrums  on  tne  British 
constitution,  ana  to  have  thence  imbibed  a  sufficiency  of  abstract 
admiration,  which  he  is  laudably  anxious  to  attach  to  some  s{>ecific 
reality.  He  is  informed  at  the  threshold  that  he  is  entering  a 
court  which,  besides  very  extensive  authority  in  matters  of  a  civil 
nature,  exercises  a  criminal  jurisdiction  over  almost  all  offences  not 
capital;  that  it  can  sentence  to  fine,  imprisonment,  whipping, 
luffd  labour,  and  baniahment.  He  advances  with  becoming  awe. 
On  the  bench  he  sees  a  certain  number  of  persons  in  their  hats ; 
and  diese  he  is  told  are  the  judges.  One  judge  is  reading  a 
newspaper,  another  is  reading  a  letter,  a  third  is  reclining  in  an 
easy  posture,  and  with  his  eyes  half  closed -tickling  his  boots  with 
Ins  hcvsewhip;  some  are  chatting  together,  others  laughing. 
The  dignity  of  the  scene  does  not  entirely  correspond  with  his 
anticipations ;  but  he  attributes  much  to  the  exuberant  activity  of 
freedom,  which  can  associate  occupations  the  most  uncongenial, 
enable  a  man  to  discuss  operas  and  treadmills  in  a  breath,  and 
judge  even  in  dosing.  Presently  he  hears  the  words  "  Twelve'' 
(months' imprisonment),  "Six,"  "  Twelve,"  "Twelve,''  "Twelve," 
runninff  along  the  line ;  again  he  hears  V  Confirm,"  "  Quash," 
"Confirm,"  "Quash,"  "Quash,"  "Confirm,"  "Quash:"    and 
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hexe  he  admires  thai  concentrative  eneija^,  which  can  embody  a 
judicial  sentence  in  the  beautifully  emphatic  monosyllable  <<  Quaui.^ 
It  occurs  to  him,  however,  to  mquire  how  these  judges  are  se- 
lected? whether  they  are  professors  of  universities?  what  works 
upon  law  they  have  written  ?— by  what  course  of  study  they  have 
prepared  themselves  for  the  important  trust?  how  they  have 
distmguished  themselves?  He  is  told  diat  one  is  a  judge, 
because  he  has  100/.  per  annum ;  another,  because,  if  he  happens 
to  live  long  enough,  he  Vill  have  3001.  per  annum ;  another, 
because  he  is  a  lord ;  a  fourth  j  because  he  is  the  eldest  son  of  a 
lord;  a  fifth,  because  he  possesses  the  merit  of  being  eldest  son  of 
a  person,  who  may  be  chosen  member  of  Parliament,  if  he  can  find 
any  one  to  choose  him.— What  are  likely  to  be  the  reflections 
excited  in  the  stranger  by  this  information  ? — He  will  possibly 
think  of  Don  Quixote^s  mode  of  ascertaining  whether  he  had 
crossed  the  line ;  *  or  of  Julius  Paulus  the  Roman  jurist,  calcu- 
lating the  term  of  utero^^station  by  the  numbers  of  Pytha- 
goras :  t  and  as  Montesquieu  observea  in  the  latter  case— ^^  il  est 
sinffulier  qu^on  juge  ces  choses  sur  la  raison  des  nombres  de 
FyUiagere,^  he  will  feel  tempted  to  exclaim — *'It  is  passing 
strange  that  people  should  conclude  a  man  to  possess  die  talents 
and  acquirements  necessary  to  a  judee,  because  nis  father  has  the 
Dotentiality  of  being  member  of  Paniament.*"  Suppose  the  same 
foreigner  to  be  taken  into  the  Court  of  King^s  Bench  at  West- 
minster, and  apprised  that  this  is  the  principal  court  of  criminal 
juriBdiction  known  to  the  laws  of  England.  After  the  lesson  he 
nas  received,  he  will  naturally  beware  of  asking  what  mental 
endowments  are  required  in  the  judges  of  the  court ;  but  he  wiQ 
ask  what  landed  estate  they  or  their  fathers  are  obliged  to  possess, 
and  whether  the  Duke  of  Devonshire  is  chief  justice. 

Enough,  we  trust,  has  been  said  .to  prove  diat  the  cpmmisaioB 
of  the  peace  ought  not  to  be  tolerated  m  its  present  condition : 
that  it  is  as  little  in  accordance  with  the  views  of  its  original 
founders,  as  with  the  dictates  of  common  sense  and  common  jus- 
tice. There  are,  no  doubt,  persons  opposed  in  this  case,  as  inid 
others,  to  reform ;  and  we  shall  pause  to  state  and  answer  their 
arguments.  In  the  first  place,  it  is  said  that,  amonff  the  justice 
there  are  many  most  exemplary  maffbtrates :  men  who  have  taken 
infinite  pains  to  qualify  themselves  for  the  office,  and  who  devote 
their  time  and  talents  with  unremitting  assiduity  to  the  discharge 
of  its  important  and  multifiirious  duties.    In  this  we  entirely  con- 
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cur,  and  are  most  ready  to  bestow  erery  commendatioii  upou  those 
meritorious  individuals.  But  that,  compared  with  the  whole  Body, 
they  form  but  a  small  minority,  few  will  venture  to  deny :  and  be 
it  remembeied,  that  their  merits  are  gratuitous,  that  they  were 
not  appointed  to  the  office  upon  the  cradit  of  those  merits,  and 
that  they  are  such  as  they  are,  not  in  consequence  of,  but  in  spite 
of,  the  system.  We  aie  morally  certain,  that  no  part  of  the  com- 
munity n  more  keenly  sensible  of  the  drfective  state  of  the  com- 
mission than  those  who  are  themselves  the  ornaments  of  it ;  and 
that,  next  to  the  poor,  they  would  have  the  greatest  reason  to 
rgcHce  in  a  change,  which  would  increase  the  sphere  of  their  real 
utility,  preventiog  their  good  intentions  from  being  neutralised 
and  nrustrated  by  the  folly  and  incapacity  of  their  fellows. 

Again,  it  is  urged,  that  it  is  essential  to  the  maintenance  of 
that  national  feeling  and  public  spirit,  which  advantageously  dis- 
tinguish this  nation  from  most  others,  that  the  landed  propnetors 
— ^Uie  countcy  gentlemen — should  take  a  lively  interest  in  the  admi- 
nistration 01  justice,  which  can  only  be  ade(]|uately  effected  by 
intrusting  them  with  a  share  in  that  administration.  To  which  it 
may  be  replied,  that  if  it  be  exjiedient  to  bestow  u^n  them  a 
certain  portion  of  authority,  that  is  no  argument  for  giving  them 
more  than  they  are  competent  to  exercise  beneficially ;  and  that  it 
were  straiuze  policy  to  purchase  their  patronage  of  justice  by  the 
sacrifice  ofjustice  itself.  Even  if  it  were  proposed  to  deprive  the 
justices  of  all  judicial  authority,  anil  to  reduce  them  to  their 
primitive  functions  as  conservators  of  the  peace,  sufficient  influence 
would  still  be  left  to  the  country  gentlemen  to  keep  up  that  active 
circulation  and  pulsation  in  toe  body  politic,  which  are  at  once 
the  evidences  and  causes  of  health.  But  power  such  and  so  exer- 
cised as  that  of  the  justices,  under  the  existing  firame — ^power  vir- 
tually irresponsible — tends  to  check  thewholesome  current  of  public 
feeling,  rar  from  strengthening  the  bonds  of  society,  ana  pro- 
ducing sympathy  and  mutual  reuance  between  the  different  mem- 
bers of  the  state,  it  leads  to  estrangement  and  discontent.  As  it 
originated  in  aristocratic  feeling,  it  tends  to  generate,  not  a  public, 
all-embracing  spirit  of  fireedom,  but  a  narrow,  aristocratic  spirit, 
a  spirit  of  exclusion,  a  spirit  of  segregation,  a  spirit  of  pride,  a 
spirit  of  domineering,  a  spirit  of  feudality  in  its  most  odious 
character. 

A  third  argument  employed  by  the  advocates  of  the  present 
system,  and  one  eternally  harped  upon,  is,  that  the  magistrates 
perform  their  duties  without  fee  or  reward.  The  value  of  this 
argument  may  thus  be  estimated.  If  they  perform  their  duties 
wisely  and  worthily,  the  circumstance  of  their  being  unpaid  is  an 
advantage  gained  by  the  nation,  to  the  extent  of  the  sum  that 
would  be  required  to  supply  their  places.    If  they  are  incompetent, 
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it  IB  80  fiurta  ad^antaffe,  that  when  lemoved  from  office,  as  they 
ought  to  be,  'they  can  nave  no  claim  upon  the  state  for  compensa- 
tion: a  matter  of  no  small  importance  m  this  aee  of  compensation, 
irlien  the  modesty  of  official  men  seems  much  upon  a  par  with 
that  of  the  Swiss  soldier  mentioned  bv  Henry  StepHens,*  ^  lequd 
k  toute  force  demandoit  recompense  de  la  yerole  ciu'*il  avoit  gagn£e 
an  service  (fai  Roy.^  But  to  contend  that  the  ezistmg  magistracy, 
although  inefficient,  ought  to  be  retained  and  cherished  because  it 
costs  nothing,  is  to  argue  in  favour  of  the  palatable  and  wholesome 
properties  of  rotten  eggs.  Our  ancestors,  oe  it  observed,  reasoned 
Teiy  differently  respecting  the  value  of  gratuitous  service.  Con- 
eluding  that  justices  of  the  peace  were  likely  to  be  influenced 
by  the  same  motives  that  operate  upon  other  men,  and  that  those 
endeavours  would  not  be  preeminently  zealous,  wUch  had  no  more 
active  stimulant  than  the  desire  of  beinff  usefrd,  they  recommended 
^the  long  to  assign  wages  to  the  justices ;  ^*  for  without  wages,"^ 
aay  the  commons,  ^<  they  will  not  trouble  themselves  about  hold- 
insctiheir  sessions.'"'!- 

Whether  the  commission  of  the  peace,  in  its  most  perfect  con- 
ceivable form,  be  such  an  institution  in  principle  a6  the  present 
advanced  state  of  society  would  seem  to  demand  ? — ^Whether  it 
might  not  be  easy  to  challc  out  a  scheme  of  judicature  which  would 
attain  the  objects  professedly  sought  with  greater  certainty  and 
facility  ?— These  are  questions  which  it  is  not  necessary  here  to 
discuss*  The  institution  has  lon^^  subsisted,  and  has  interwoven 
itself  into  the  texture  of  our  judicial  frame ;  and,  without  a 
complete*  reformation  of  the  entire  system,  it  might  be  inexp^ 
dient  to  abolish  it  itltogether.  Be  tnis  as  it  may,  our  present 
purpose  *^  tendeth  to  pruning  and  grafVin^,  and  not  to  plowing  up 
and  planting  again.*"  Thd  changes  which  we  shall  recommend 
are  not  merely  in  strict  unison  with  the  spirit  of  the  originsd 
institution,  but  may  be  said  in  a  great  measure  to  have  constituted 
an  integral  part  of  the  original  plan.  Our  object  therefore  is,  not 
to  destroy,  but  to  reanimate. 

It  has  been  seen  that,  for  a  century  subsequent  to  the  first 
establishment  of  justices,  provision  was  made  that  a  large  propor- 
tion of  the  body  should  consist  of  men  of  the  law,  and  that  no 
judicial  act  should  be  performed  without  the  coimtenance  and 
f^dance  of  one  of  those  learned  persons.  Now  we  have  yet  to  be 
informed,  what  alteration  has  taken  place  in  the  relative  position 
of  the  law  and  the  country  gentlemen  which  renders  this  provision 
at  present  superfluous  ?  and  whether  the  accumulation  ana  compli- 


*  Apologie  pour  Herodote. 

+  ''  Car  saunz  Gage  Us  n'ont  cure  de  fairc  Icur  Sessions.'*    Sec  the  whole  of  tlie 
Jpetitioii  ante,  409,  note  (•). 
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cation  of  die  fonner  have  not  at  least  kept  pace  with  die  pfotftje^ 
aive  intelligence  of  the  latter  ?  The  first  measure  of  reform  which 
we  would  siugest  is  the  reviyal  of  this  part  of  the  oiipnal  design 
in  the  modifira  form,  under  which  it  has  been  already  tried,  and 
tried  successfully,  in  a  part  of  the  empire.  And  this  bungs  us  back 
to  our  text — the  Report  of  the  Irish  Commissioners.  In  17B7>  ^ 
consequence  of  the  oisturbed  state  of  certain  counties  in  the  south 
of  Ireland,  and  the  feebleness  and  irregularity  with  which  the 
iurisdiction  of  the  Court  of  Sessions  was  administered^  the  Irish 
lesislature  passed  an  Act,  enabling  the  Lord  Lieutenant,  with  dbe 
advice  of  the  Privy  Council,  to  divide  any  counties  in  the  kingdom 
which  they  should  think  proper  into  districts,  and  ordaming, 
among  other  things,  that  in  the  counties  so  divided  general  sesrions 
of  the  peace  should  be  holden  eight  times  in  the  year,  and  that  a 
barrister  of  six  ^ears  standing,  not  being  a  member  of  Parliament, 
should  be  appomted  to  act  as  a  constant  assistant  to  the  Justices 
constituting  the  court.  The  commissioners  inform  us,  tnat  die 
Lord  Lieutenant  and  Council  put  the  statute  immediately  into 
operation  in  several  counties ;  and  that  ^<  in  the  year  1796,  from  the 
intermediate  experience  of  its  beneficial  efiects,  die  system  was 
further  applied  to  other  counties  of  Ireland.  That  justice,^ 
they  contmue,  '<  under  this  institution  has  been  admimnistered 
more  r^ularly  and  satisfiictorily  to  the  public,  and  with  more 
effect  for  the  preservation  of  the  peace,  is  generally  admitted  ;^^ 
and  they  conclude  that  part  of  their  report  by  sabring — **  We  feel 
fully  justified  in  certifying;  our  belief  that  the  duties  of  this  subor- 
dinate but  important  jurisdiction  are  in  general  so  executed  as  to 
exhibit  a  gratifying  contrast  to  the  former  state  of  those  courts, 
when  die  magistrates,  unassisted  by  legal  advice,  were  less  confi- 
dent in  their  proceeding^,  and  therefore  frequendy  discouraged 
from  givinff  their  attendance  at  them.*" 

Fortified  by  this  favourable  result,  we  have  no  hesitation  in 
recommending  to  the  English  Ic^latuie  so  much  of  the  above 
Irish  Act  as  relates  to  the  appointment  of  assistant  barristers. 
The  division  of  coundes  into  districts  of  convenient  magnitude, 
each  having  its  separate  court  of  sessions,  would  of  itself  be  a  great 
practical  improvement,  and  ease  to  the  people.  In  some  counties, 
where  the  inconvenience  of  distance  has  been  more  severely  felt, 
recourse  has  been  had  to  die .  expedient  of  holding  the  sessions 
alternately  at  two  or  more  different  places*  But  this  is  to  equalise, 
not  to  remedy,  the  grievance.  It  is  to  be  observed  that  the  Irish 
statute  constituted  the  assistant  barrister  a  ma^trate  of  the  county^ 
virtute  officii^  but  left  it  optional  with  the  justices  whether  they 
would  appoint  him  chairman  or  not.  The  commissioners  remarx 
that  '<  it  18  among  the  proofs  of  the  general  satisfaction  which  the 
institution  has  afforded,  that  few  instances  have  occurred,  in  which 
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Ae  anifltant  bftmster  has  not  been  chosen  duunnan  by  the  jua- 
tioes.^  RepresentationB  however  were  made  to  them  firom  a 
▼ariety^  of  quarters  that  this  unascertained  claim  to  the  chair  was 
unsatisfactonr,  and  that,  if  the  magistrates  should  exerdae  their 
ri^t  of  excluding  the  assistant  hamster  fiom  it,  nnuch  prq^udice 
mi^t  ensue  to  the  public  business.  The  commissioners  express 
their  concurrence  in  the  omnion  ^^that  the  asdstant  barrister  ought 
to  be  either  the  recognisea  or  dected  chairman  of  the  court  ;^  and 
that  **in  a  subordinate  situation  his  assistance  would  unquesdoft- 
ably  be  less  efficient  :^  yet  in  a  fit  of  qualmish  delicacy,  perfectly 
incomnrehensible,  they  add : — ^*  but  however  desirable  it  is  that  he 
should  always  preside  in  the  courty  we  do  not  venture  to  recom- 
mend that  he  ehail  be  eetabliehed  there  aa  of  right ;.  feeling,  as 
we  do,  that  the  free  election  to  it  by  the  magistrates,  which  has 
almost  invariably  been  adopted,  is  more  likdy  to  promote  that 
cordial  cooperation  on  die  oench  so  necessary  to  the  efiectual 
discharge  of  its  duties.^  It  is  almost  needless  to  observe  that  we 
shall  not  imitate  diis  misplaced,  and  we  mi^t  say,  childish  reserve, 
of  the  commissioners :  feeling,  as  we  do,  that  in  the  constitudon  rf 
a  tribunal  as  Utde  as  possible  ought  to  be  left  to  die  operadon  of 
acddent ;  that  if  the  assbtant  bar^ster  ouffht  always  to  preside 
he  oug^t  to  be  established  in  the  chair  as  of  right ;  and  tbat  the 
interests  of  justice  are  too  sacred  to  be  rendered  ministerial  to 
obsinrvances  of  etiquette  and  idle  courtesies. 

An  objecdon  will  probably  be  started  to  die  appointment  of 
assistant  barristers,  on  the  ground  that  such  a  measure  might 
disgust  die  existing  magistrates,  and  make  them  withdraw  thdr 
aervices.  With  diose  dt  the  body  who  entertain  sinister  modves, 
with  those  who,  in  Buder's  words,  ^*  have  a  patent  for  dieir  wit, 
and  imderstand  by  commission,^  and  who  think  they  possess  a 
mescripdve  indefeasable  right  to  blunder  on,  at  the  expense  of  the 
King^s  lieges,  it  might  possibly  have  the  eflfect,  and  a  most 
beneficial  one,  of  scaring  them  uom  office.  But,  widi  respect  to 
die  majority  of  those  who  consdendously  wish  to  serve  thdr 
country,  and  whose  services  have  an}^  value,  we  feel  no  apnrehen- 
si<m  of  the  kind.  Such  persons  will  readily  perceive  tnat  the 
measure  must  tend,  as  in  Ireland,  to  give  confidence  as  well  as 
dignity  to  their  proceedings ;  to  prevent  them  firom  heinf  misled  by 
the  artful  statements  and  suggestions  of  counsel,  who,  m  their  seal 
for  the  interests  of  their  clients,  are  not  always  overscrupulous  in 
the  choice  of  the  means  of  defence,  and  require  at  all  dmes  the 
check  of  professional  knowledge  and  experience  on  the  part  of  the 
judge.  That  the  magistrates  are  sensible  of  the  benent  of  legal 
advice  is  evident  firom  the  circumstance  that,  in  many  coundes, 
they  have  of  their  own  accord  placed  in  the  chair  members. of  their 
booy  who  have  had  a  legal  education,  and  have  practised  at  the 
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bar ;  a  dbrcmnstance  Teflectmg  infinite  diacredit  upon  the  legislft- 
tuie,  which  could  be  satiafied  to  leave  a  nuitter  so  deeply  aflfecdng 
the  administration  of  justice  and  the  wellbeing  of  the  commu- 
nity to  the  fortuitous  disposition  of  individuals. 

The  utility  of  die  assistant  barrister  need  not  be  confined  to  the 
quarter  sessions.  There  is  a  vast  variety  of  judicial  and  ministe- 
rial acts,  of  great  importance,  which  are  now  performed  in  the  coun- 
try in  a  most  sloveidy  and  irr^^ular  manner,  and  at  a  very  dispropor- 
tionate expense.  These  nugnt  be  entrusted  to  him  with  conrider- 
able  advantase  to  the  public ;  and  if  the  *  County  Court  *  bill  be 
revived,  whicn  in  some  shape  or  odier  it  must  be,  there  seems  no 
reason  why  the  oflBces  of  chairman  of  the  quarter  sessions  and 
judge  of  the  civil  court  should  not  be  combined.  In  Ireland  the 
summary  jurisdiction  for  the  recovery  of  small  debts  by  ciml  bittf 
which  firom  the  time  of  Anne  had  been  exercised  by  the  judges  dt 
assise,  on  their  sevend  circuits,  was  in  1796  traiisferred  to  the 
assistant  barristers ;  and,  on  a  ver^  recent  occasion,  the  existence 
of  audi  functionaries  has  been  found  extremely  useful  by  the 
legislature,  in  giving  effect  to  a  measure  of  some  difficulty  and 
d^cacy,  connected  with  the  relief  of  the  Catholics.*  Among  the 
recommendations  of  die  Irish  commissioners  relative  to  the  autho- 
rity of  the  assistant  barrister,  there  is  one  which  efroecially  de- 
serves attention,  as  it  points  out  a  remed;^  for  an  abuse,  which 
must  have  struck  every  one  who  has  been  in  the  habit  of  attend- 
ing the  quarter  sessions.  Thej  say — **We  would  recommend 
that  appeals  from  orders  or  .convictions  before  magistrates  shall  in 
future  ue  before  the  assistant  barrister  in  his  court,  rather  tlum  in 
the  court  of  quarter  sessions,  in  which  the  same  magistrate,  who 
made  the  order  appealed  wainst,  may  happen  to  be  the  only  one 
presiding.^  The  writer  of  this  paper  has  mmself  been  present  in 
a  court  of  quarter  sessions,  when  an  appeal  from  an  order  of  ^ 
lemovflJ  has  been  decided — ^how,  the  reader  mav  possibly  conjee- 
ture,  when  informed  that  three  magistrates  onlj  were  sitting  on 
the  bench,  and  that  two  out  of  the  three  had  signed  the  original 
order. 

Another  improvement  suggested  bv  the  report  of  the  Irish 
commissioners  relates  to  the  holding  oi  petty  sessions.  With  us, 
as  it  is  well  known,  a  petty  session  is  a  voluntary  meeting  of  two 
or  more  justices,  when  and  wHere  it  pleases  them,  for  the  social 
purpose  of  distributing  bastards,  sending  poor  people  on  their 
travels  in  search  of  some  hospitable  workhouse,  ana  performing 
other  acts  which  either  require  the  concurrence  of  two  magistrates, 
or  which  a  man  would,  for  the  sake  of  counsel  or  countenance. 


*  We  allude  to  the  registntkm  of  the  10/.  freeholden. 
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prefer  dcihs  in  company.  We  speak  not  here  of  the  special 
B&moDBf  wmch  are  directed  by  law  to  .be  held  for  some  few 
particular  purposea,  such  as  the  **  legitimatibn  of  tipling-bonseay 
that  the  subject  be  not  imposed  upon  with  illegal  and  arbitniy 
ale.^  Instead  c£  the  aboTe  ad  libitum  dining-parlour,  venison- 
pasty  meetings,  a  practice  was  introduced  a  few  years  ascs  in  moat 
parts  <rf  Ireland,  at  the  recommendation  of  the  Lord  llieatenant» 
of  holding  pettr  sessions  at  stated  tunes,  and  in  a  pubSc  oourt. 
So  much  benefit  was  found  to  result  firom  this  practice,  that  in 
1827  it  received  the  legislative  sanction.  An  act  of  parliamoat 
(7  and  8  Greo.  IV.  c.  67),  passed,  '<to  Afford  addidonid  facilities 
for  hoUUng  such  petty  sessions,  and  for  securing  an  uniform  and 
effectual  mode  of  procedure  therein.**^  It  directed  that  the  justices 
in  quarter  sessions  should  divide  the  several  counties  into  such 
districts  as  should  seem  to  them  expedient,  and  fix  within  each 
district  a  place  or  places  for  the  holdmg  of  petty  sessions :  that  • 
record  in  writing  signed  by  the  lustices  present  should  be  kept  of 
all  acts  done  or  orders  made  tnere:  that  all  informations  and 
recoffoiaances  sworn  there  ox  transmitted  thereto  by  madatratea 
shoiud,  once  in  each  month  at  the  least,  be  sent  to  the  deu  of  llie 
crown  or  derk  of  the  peace :  that  all  magisterial  acts  done  by  a 
angle  justice,  excent  the  issuing  of.  summonses,  should  he  re* 
ported,  together  witn  the  informations  and  recognisances,  to  the 
next  petty  sessions  for  Ae  district,  and  •  particular  entry  made 
thereof  in  the  sessions^  register;  and  that  all  informations  and 
recognisances  before  single  justices  should,  together  with  the 
names  of  the  justices,  be  laid  before  the  judges  of  assise  and 
justices  in  quarter  sessions  respectively.  By  these  provisions,  to 
use  the  .words  of  the  commissioners,  ~^  all  domestic  exercise  of 
magisterial  authority  is  not  only  discouraged  and  made  trouble* 
some,  but  placed  under  a  suspcious  vLzilance.''^ 

In  some  respects,  it  is  the  opinion  of  the  commissioners  that  the 
jealousy  (^  these  pvovisions  has  been  carried  too  far.  They  diink 
that  ^^  the  publicitv  of  what  takes  place  at  ]^tty  sessions,  and  die 
returns  made  of  all  informations  taken  in  private,  may,  in  crimes 
of  a  public  nature,  be  likely  to  defeat  prosecutions  by  a  premature 
disclosure,  may  endanger  the  personal  safety  of  prosecutors,  and 
consequently  discourage  informations.'"  lliey  therefore  rccoin«> 
mend  that,  in  cases  of  treason,  or  crimes  of  a  treasonable  or 
seditious  nature,  or  of  capital  felonies,  <^  a  single  magistrate  sludl 
be  competent  to  receive  informations  at  any  place  within  his 
county,  and  shall  not  be  under  any  oblintion  to  make  a  return  or 
any  communication  of  the  informations  ne  shall  receive,  or  of  any 
acts  he  shall  have  done  respecting  them,  to  the  court  oC  petty 
sessions.'"  It  must  be  acknowledged  that  one  of  the  nicest  and 
most  perplexing  questitms,  connected  with  the  administration  of 
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criminal  Justice,  is  to  determine  what  measure  of  discretion  ought, 
with  a  view  to  the  successful  prosecution  of  crime,  to  be  intrusted 
to  the  investigating  magistrate,  consistently  with  the  liberty  of  the 
subject;  and  how  far  that  capital  security  against  abuse,  pub- 
licity, ma3r  in  the  preliminary  judicial  proceecungs  be  dispensed 
with.  As  it  is  not  our  intention  to  discuss  this  question  here,  we 
shall  take  it  for  granted  that  the  commissioners  are  right ;  and 
shall  only  insist  upon  the  necessity  of  introducing  into  England 
those  parts  of  the  Irish  petty  session  system,  the  propriety  and 
expediency  of  which  will  not  admit  of  controversy.  The  chirf 
pomts  are,  that  no  adjudication,  no  conviction,  no  judidid  sen- 
tence be  valid,  which  is  not  delivered  in  open  court,  after  a  public 
hearing;  and  that  the  times  and  places  for  the  execution  or  diese 
magisterial  duties  be  fixed  and  known.  Not  satisfied  with  merely 
discouraging  and  impeding  the  private  acts  of  justices,  as  the  law 
does  in  Irdand,  we  wouM  expressly  prohibit  all  such  domestic 
exercises. 

Leaving  the  report  of  the  Irish  commissioners,  an4  those  im- 
provements in  the  magistracy  suggested  by  it,  which  can  only  be 
effected  by  legislative  enactment,  we  come  to  the  consideration  of 
certain  other  meliorations,  which,  although  they  may  be  aided  by 
the  legislature,  must  for  the  most  part  be  left  to  the  exertions  of 
the  government.  The  number  of  justices  in  each  county  was,  as 
we  have  seen,  originally  limited  by  law:  there  seems  to  be 
abundant  reason  for  some  such  limitation  now;  not  indeed  with 
reference  to  counties,  but  to  the  divisions  of  counties  as  settled 
under  the  recent  Act  (9  Geo.  IV.  c.  43.)  But  whether  this  had 
better  be  regulated  by  the  parliament  or  the  government  we  are 
not  prepared  to  decide.  With  respect  to  the  appointment  of  the 
justices,  it  rests  at  present  nominally  with  the  Lord  Chancellor, 
really  with  the  Lord  Lieutenant  of  the  county.  A  wiser  course 
would  seem  to  be,  to  vest  the  nomination  in  the  Home  Secretary, 
who,  from  his  habits  of  constant  and  immediate  communication 
with  the  magistrates,  has  greater  opportunities  of  judging  how 
they  perform  their  duties  than  any  other  minister  rf  the  crown. 
In  the  choice  of  persons  to  fill  the  office,  much  must  obviously  be 
trusted  to  the  discretion  of  those  with  whom  the  appointment  rests. 
The  law  can  only  point  out  the  classes  from  which  they  are,  or  frt>m 
which  they  are  not,  to  be  selected.  At  present,  certam  persons,  as 
sheriffs,  attorneys,  &c.  are  excluded,  upon  the  ground  that  their  ordi- 
nary occupations  are  incompatible  with  the  duties  of  the  office.  To 
this  number  it  might  be  expedient  to  add  clergymen,  and — let  us  not 
disguise  our  opinion,  however  startling  to  the  aristocracy — ^members 
of  parliament  also.  Without  dwelling  upon  the  advantages  which 
might  be  reasonably  expected  to  arise  to  the  system,  if  tnose  wl^o 
made  the  kiws  were  no  longer  interested  in  the  continuance  of 
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its  abows,  we  need  only  obsenre,  that  the  ineguhuity  produced 
by  the  six  months*  absence  of  these  latter  magistrates  can  scarcely 
be  compensated  by  any  measure  of  activity  during  the  residue  it 
the  year.  For  the  rest,  although  no  plan  can  be  devised  which  will 
absolutely  secure  a  fit  choice,  this  does  not  justify  the  nq^lect  of 
all  manner  of  precaution.  If  the  Lords  Lieutenant  were  enjoined 
by  the  goyemment  to  recommend  none,  of  whose  capacity,  ac- 
quirements, inclination,  and  Idsure  they  were  not  assure^;  if 
admission  to  Ihe  magutracy  were  understood  to  be  no  longer  a 
matter  of  course;  if  lounging  justices,  rainy-day  justices,  justices 
who  take  out  dieir  de&muB  as  a  companion  to  thear  game 
certificate,  were  discountenanced,  a  very  beneficial  change  would 
soon  be  effected :  the  office  irould  become  more  truly  respectable, 
— an  object  of  honourable  ambition,  iostead  of  a  mere  unvalued 
appendiure  to  rank  and  popertv. 

0Ut  aU  these  precautions  wiU  be  imperfect  securities,  so  long  as 

the  justices  continue  to  be  irresponsible.      That  diey  are  ao 

virtUJBlly,.that   the  relief  which   the  law  professes  to  furnish 

to  the  aggrieved  sulgect  is  a  delusive  mockery,  are  facts  too 

notorious  to  be  disputed.    We  are  told,  indeed,  tnat  we  may  have 

our  action  of  trespass,  our  action  on  the  case ;  that  we  may  proceed 

by  indictment  or  criminal  information;  c€ena  dubia  appomiur; 

but,  in  the  present  latitude  of  interpretation  and  pernicious  tender- 

necHB  of  the  higher  courts,  in  all  matters  a£BBcting  the  ma^;istracy, 

^W  justice  must  be  a  very  bungler  or  glutton  in  corruption,  who 

cannot  indulge  his  genius  without  overstepping  the  wide-extended 

dicle  of  impunity.    The  fiiult  here  lies  Pi^y  m  the  vagueness  of 

the  law  itself,  partly  in  a  sort  of  fiuhionable  weakness  in  the 

judges ;  the  latter  bemg  ohe  of  the  many  evils  which  spring  from 

the  consideration  that  the  magistrates  are  unpaid.       We  must 

r^coUect,  moreover,  that  no  di^  action  will  lie  for  any  judicial  act 

done  by  justices  in  session ;  and  that  it  may  well  be  doubted, 

whether,  m  such  a  case,  criminal  proceedings  could  be  instituted 

with  the  remotest  chance  of  success,  however  scandalous  the 

conduct  of  all  or  any  of  the  justices.      But  perhaps  it  may  be 

imagined  that,  although  the  subject  may  be  debarred  from  redress 

for  Uie  past,  dirough  the  excessive  forbearance  of  the  law  and  the 

judges  towards  those  whose  services  are  said  to  be  gratuitous,  he  will 

at  least  be  secured,  for  the  fixture,  firom  wrong  at  the  same  hands, 

by  the  removal  of  the  magistrate  whose  unworthiness  is  manifest. 

Not  so.  ,  The  late  Lord  Chancellor,  as  we  are  informed  by  Mr. 

Brbughani  in  his  speech  on  the  defects  of  the  law,  laid  it  down  as  a 

rule,  *'  that,  however  unfit  a  magistrate  mi^ht  be  for  his  office, 

either  from  private  misconduct,  or  party  feehng,  he  would  never 

strike  him  off  the  list,  until  he  had  oeen  convicted  of  some  offence 

by  the  verdict  of  a  court  of  record :  '*^— 4i  curious  perversion  of 
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leason  !  which,  in  its  anxiety  to  do  extreme  justice  to  one,  over- 
looks the  ipieTOUB  injustice  thereby  inflicted  unon  thousands. 
The  task  unposed  upon  the  Paladin  Huon  by  Cnarlemagne,  as 
the  price  of  nis  rights,  was  merely  that  he  should  proceed  to 
Ba^oad,  enter  the  court  of  the  caliph  as  he  sat  banqueting  with  his 
emus,  cut  off  tiie  head  of  the  man  who  sat  next  to  him,  kiss  his 
daughter  thrice,  and  request  as  apresent  four  of  his  jaw-teetii  and 
a  hiuidful  of  his  silv^  beard.  Tne  task  imposed  ui>on  the  King^s 
heg^  by  the  late  Chancellor,  as  the  price  of  their  right  to  be  re- 
lieved Rom  a  pestilent  justice,  was  that  they  should  procure  his 
conviction  in  a  court  of  record.  The  Paladin  had  clearly  the  ad- 
vantage. 

To  sum  up  shordy  the  improvements  which  can  be  introduced 
¥rithout  difficulty,  provided  the  will  to  improve  be  not  wanting, 
they  are  these: — The  appointment  of  a  professional  chairman 
to  each  court  of  quarter  sessions;  regularity  and  publicity 
in  the  proceedings  of  netty  sessions;  ^e  abolition  oi  private 
fireside  jurisdiction;  tne  limitation  of  the  number  of  jus- 
tices ;  care  and  discrimination  in  the  choice  of  persons  to  fill  the 
office ;  a  disposition  on  the  part  of  the  judges  to  consider  the  com- 
munity as  something  in  the  scale  against  the  magistrate ;  more 
efficient  laws  for  the  punishment  of  maj^^sterial  abuse,  and  die 
visitation  of  known  misconduct  or  incapacity  with  removal.  When 
these  salutary  changes  are  accomplisned,  we  shall  possess  in  the 
commission  of  the  peace  something  corresponding  in  spirit  with  the 
desi^  of  its  original  founders — a  form  or  subordinate  judicature, 
not  mdeed  perfect,  but  such ,  as  may  satisfy  the  nation,  until  in 
the  fulness  of  time  the  truth  shall  fliash  upon  men^s  minds,  that  a 
few  miserable  hours,  devoted  twice  in  the  year,  amidst  hurry, 
uproar,  and  confusion,  to  the  fulfilment  of  the  higher  duties  of 
provincial  justice,  have  rather  the  semblance  of  a  forced  expedient, 
than  of  a  deliberately  organized  plan.  We  may  then  expect  to 
see  permanent  local  courts  established  throughout  the  countnr  for 
the  administration  of  the  law,  civil  as  well  as  criminal ;  and  the 
itinerant  judge,  the  strolling  barrister,  the  justice  of  the  peace, 
circuits,  and  sessions,  general,  special,  and  petty,  will  no  longer 
interest  us  but  as  matters  of  history. 

The  reader  will  perceive  that  we  have  studiously  confined  our 
observations  to  the  cou/nty  magistracy.  The  Borough  justices, 
the  justices  by  charter  and  prescription,  require  a  separate  notice, 
which  we  shall  take  an  early  opportunity  of  fumisning.  There 
are  different  decrees  in  corruption :  the  county  magistracy  has  its 
share,  but  the  borough  system  is  all  rottenness. 

We  had  concluded  the  above  reflections,  when  Mr.  Peel  intro- 
duced his  new  Bill  ^*  to  provide  for  the  better  execution  of  the 
office  of  a  Justice  of  the  Peace  in  England.'*''    The  measure  has 
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been  withdrawn  for  the  present ;  but  it  is  to  be  renewed  in  the  next 
session  of  Parliament  Before  we  advert  to  the  proyiaions  of  the 
bill  itself,  we  shall  take  the  liberty  of  canvassing  tne  observationa,* 
with  which  the  minister  prefaced  its  introduction.  ^*  No  j^erson,^ 
said  Mr.  Peel,  ''  can  have  a  better  opportunity  of  witnessing  the 
manner  in  which  those  duties  are  performed  by  the  maj^istratea  4jf 
the  United  Kingdom  than  the  individual  who  holds  the  office  of 
Secretary  of  State ;  and  proud  I  shall  be  on  every  occasion  to  bear 
my  humble  testimony  to  the  advantages  derived  hj  the  country 
from  the  gratuitous  and  zealous  labours  of  the  magistrates  of  the 
United  Kingdom.  /  trust  that  I  shall  never  see  the  day,  nor 
contemplate  the  probability  of  its  arriving^  when  the  jurisdiction 
they  now  possess  shall  be  transferred  to  other  hands  (cheers). 
It  would  be  impossible^  I  thinks  to  transfer  that  jurisdiction  to 
any  other  hands  by  whom  it  would  be  administered  with  greater 
benefit  to  the  country >  Besides,  it  is  of  the  utmost  importance 
that  the  gentlemen  of  England  should  be  charged  with  the  duties 
connected  with  the  administration  of  justice.'"  Now  we  can  per- 
fectly  understand  that  it  would  neither  be  prudent,  nor  perhaps 
polite,  in  a  minister  to  speak  the  whole  truth  respectbg  county 
magistrates  in  the  House  of  Commons. 

Offenduntur  enim  quibus  est  equus  et  pattar  et  ict. 

It  would  have  been  very  pardonable,  therefore,  in  Mr.  Peel«  if 
he  had  stated,  that  the  magistracy  had  long  existed  in  its  present 
form ;  that  much  more  positive  good  and  much  less  positive  evil 
resulted  from  it  than  might  have  been  expected ;  that  many  of  its 
members  performed  their  duties  in  the  most  exemplary  manner ; 
and  that,  with  judicious  improvements,  the  system  might  be  ren- 
dered highly  beneficial  to  the  country.  Other  compliments ^might 
have  been  added ;  but,  as  the  Italian  proverb  says,  "  S^intendc 
acqua,  non  tenipesta.'^  Such  an  outpouring  as  the  above  has  no 
parallel  that  we  can  can  call  to  mind,  except  the  exordium  to  the 
celebrated  oration  of  Justice  Gobble.  "  The  law  of  this  land,** 
said  that  worthy  magistrate  in  his  Doric  dialect,  "  has  provided— 
I  say  as  how  provision  is  made  by  the  laws  of  this  here  land,  in 
reverence  to  delinquems  and  manefactors,  whereby  the  king^s 
peace  is  upholdcn  by  we  magistrates,  who  represents  nis  majesty's 
]>cr8on  better  than  in  c'^cr  a  contagious  nation  under  the  sun.**^ 

In  developing  the  objects  of  the  bill,  Mr.  Peel  announced,  that 
the  distinction  bet\7cen  justices  of  the  quoi^m  and  other  justices 
Mould  be  abolished.  "  This  distinction,"^  said  he,  "  is  founded 
on  no  good  reason,  and  was  applicable  only  to  times  that  arc 
passed.'"*  There  can  be  no  manner  of  doubt  that  the  distinction, 
according  to  the  present  practice,  if  distinction  it  can  be  called,  is 

*  As  rcporUtl  in  the  Atoming  Chronicle  of  Maitli  2G. 
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founded  on  no  good  leaflon;  in  plain  languajB^,  it  is  a  piece  of 
solemn  foolery.  But  the  reason  of  the  distinction,  as  it  did  exist 
in  the  times  tnat  axe  passed,  we  diaU  give  in  Lambaid^s  words; 
and  it  will  lequire  something  more  than  mere  assertion  to  prove, 
that  the  reason  is  not  as  cogent  now  as  it  ever  was.  .  *^  For,  says 
Lambard,  after  observing  that  those  <^  the  quorum  were  chosen 
for  their  knowledge  in  the  law,  <*  albeit  that  a  discreet  person  (not 
conversant  in  the  studie  of  the  lawes)  may  sufficiently  follow  sun- 
drie  particular  directions  concerning  this  service  of  the  peace :  yet 
when  the  proceeding  must  be  by  the  way  of  presentment,  upon 
the  evidence  of  witnesses  and  oatbes  of  jurors,  and  by  the-oraer 
of  hearing  and  determining^  according  to  the  streight  rule  and 
course  of  the  law,  U  must  be  confessed^  thai  learning  in  the 
lawes  ia  so  necessary  a  light,  as  without  the  which,  aU  the  labor 
is  but  groping  in  the  darke,  the  end  whereof  must  needes  be 
errour  and  dangerous  falUng.'"  *  Now,  mark  the  course  of  par- 
liamentary reasoniiur.  J^^a  studied  perverseness  of  application 
we  have  converted  Uie  quorum  clause  mto  nonsense ;  and  this,  it 
seems,  is  an  argument  for  slipping  altogether  from  a  very  whole- 
Some  provision  of  our  ancestors.  Thus,  in  the  Tale  of  a  Tub^ 
when  the  brothers  wished  to  set  their  father^s  will  at  defiance,  in 
the  matter  of  silver  fringes,  they  hit  upon  the  happy  expedient  of 
making;  the  word  fringe  in  the  instrument  mean  broomstick,  and 
the  dung  w#s  done; 

In  answer  to  a  sunestion,  that  some  other  test  of  fitness  than 
a  certain  amount  ofproperty  ought  to  be  contrived,  Mr.  Peel 
remarked,  that  ^*  to  define  any  set  of  qualifications  by  law  would 
be  mamfestlv  impossible,  «nd  to  subject  masistrates  to  the  exami- 
nation of  a  boam  or  commission  was  evidenUy  a  proposition  quite 
inadmissible.     Beddes,'"  said  he,  ^*  if  individuals  just  twenty-one 
year?  of  a^  were  deemed  to  be  capacitated  for  the  business  of 
l^slation  m  that  house  without  any  previous  examination  of  their 
qualifications,   how  could  it  be  proposed  previously  to  examine 
mapstrates  ?^     To  a  House  of  Commons  composed  of  magistrates 
this  logic  must  have  ajypeared  unanswerable.     Accordingly^  it  was 
much  cheered.    But  in  drawing  the  above  parallel,    Mr.  Peel 
seems  to  have  lost  sight  of  one  su^ht  circumstance :  namely,  that 
by  one  of  those  constitutional  fictions,  which  serve  principally  as 
embellishments  to  set  speeches,  it  is  assumed  that  memoers  of 
Parliament  are  chosen  by  the  people ;  who,  having  a  deep  per- 
sonal interest  in  the  conduct,    may  be  supposed  to  pay  suffi- 
cient  regard    to    the    qualifications,    of    tlieir    representatives. 
Besides,   Blackstone  could  have  informed  him    that    there    is 


*  Eirenarcba,  p.  49. 
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'<no  odier  state  of  life,  no  other  occupation,  art,  or  adenoes, 
in  which  some  method  of  instruction  is  not  looked  upon 
as  requisite,  except  only  the  science  of  legielaHonT* — ^^  AfmeMk- 
ticeships,^  says  the  commentator,  **  are  held  necessary  to  aunost 
eyery  art,  commercial  or  mechanical :  a  long  course  of  leadinff  and 
study  must  form  the  divine,  the  physician,  and  the  practical  pro- 
fessor of  the  laws:  but  every  man  of  superior  fortune  thmke 
himself  BORV  a  legislator  J*  We  do  not,  indeed,  dispute  the  fiict, 
that  the  business  ^a  magbtrate  is  also 

A  liberal  art,  that  eoitB  no  ptiu 
Of  ttodj,  induttiy,  or  brmmi 

we  do  not  conceal  from  ourselves  the  difficulty  of  establishing 
any  adeauate  test  of  fitness ;  and  that  very  drcumstanoe  ought, 
we  diould  imagine,  to  operate  with  eveiy  thinking  mind  as  an 
objection  to  the  entire  system.  At  least,  it  is  an  argument  for 
diminishing  the  numbers,  and  circumscribing  the  discretion  of  the 
justices. 

In  the  course  of  the  remarks  to  which  the  introduction  of  the 
bill  gave  rise,  it  was  observed  by  one  honourable  member  tluu 
**  the  worst  description  of  magistrates  within  his  knowledge  were 
those  who  had  been  brought  up  to  the  profession  of  the  law.*^  It 
may  be  so :  there  are  dunces  enouffh  in  all  professions.  But 
before  we  can  fully  appreciate  the  value  of  the  remark,  we  moat 
understand  what  the  nonourable  member  means  by  being  brought 
up  to  the  profession  of  the  law ;  and  what  also  in  his  estimation 
constitutes  a  ^ood  magistrate. 

The  foUowmg  are  tne  principal  changes  which  the  bill  propoaea 
to  effect. 

No  future  commission  is  to  contain  any  quorum  clause..  The 
clause  in  its  present  state,  it  must  be  confessed,  has  about  as  much 
sense  and  utility  as  the  charge  ^*  to  hear  and  determine  all  and 
singular  the  inchantments,  sorceries,  and  arts  magic,^  which 
figures  in  the  commission  by  its  side.  Rather  than  remain  abor- 
tive, it  may  well  be  abolished.  But  we  very  much  question,  whe- 
ther the  restoration  of  the  clause  to  its  pristine  vigour  would  not 
be  a  more  essential  improvement  than  any  one  contained  in  the 
bill  before  us. 

The  Qualification  by  estate  is  to  be  raised.  Each  justice  is  to 
have  a  aear  estate  of  ^£^300  per  annum,  or  to  be  the  eldest  son 
and  heir  of  a  person  having  ^600  per  annum.  This  is  an  im- 
provement, valeat  quarUum.  The  bill  does  not  interfere  with  the 
qualification  of  magistrates  having  local  jurisdiction. 

No  justice,  whether  by  commission  or  charter,  is  to  act  as  such 
while  m  prison. 

The  complaint  must  be  heard  by  the  justice  who  issues  the 
summonb'. 
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The  summons  or  warrant  of  a  justice  is  to  be  in  force  tlux)ughout 
England  without  endorsement. 
Justices  are  to  have  power  to  compel  the  attendance  of  wit; 


The  next  change  is  one  of  considerable  importance,  and  is  evi- 
dently borrowed,  though  with  a-  trembling,  uncertain  hand,  from 
the  practice  which  we  have  above  described  as  prevalent  in  Ireland. 
Ib^  every  division  of  every  county,  and  in  every  liberty,  franchise, 
&c.  havinff  justices  of  its  own,  petty  sessions  are  to  be  held,  not 
seldomer  Uian  once  in  each  lunar  month,  nor  oftener  than  once  in 
each  week :  the  places,  days,  and  hours  to  be  fixed  for  the  coming 
year  by  the  justices  of  the  division,  or,  in  their  default,  by  the 

auarter  sessions ;  and  lists  thereof  to  be  printed  and  deliverra  to 
be  parish  oflBcers,  publicans,  &c.  of  the  division.  One  of  these 
petty  sessions  is  to  oe  fixed  for  appointing  overseers  of  the  poor, 
anotner  for  appointing  surveyors  of  the  highways,  a  thira  for 
licensing  alehouses,  and  a  fourth  for  jury  lists.  Besides  these 
matters,  all  orders  for  diverting  or  stopping  up  highways,  the 
granting  or  transferring  of  alehouse  licences,  the  allowance  of  over- 
seers^ or  surveyors^  accounts,  convictions  for  assault  or  battery, 
convictions  for  nonpayment  of  tithes,  convictions  under  the  game 
laws,  orders  of  removal,  and  orders  of  bastardy,  are  to  take  place 
exclusively  in  such  pet^  sessions. 

J8  far  as  these  promsians  respecting  petty  sessions  go,  they 
are  decidedly  improvements.  But  what  we  nave  to  complain  of  is, 
that  they  by  no  means  go  far  enoi]^h.  Why  should  summary 
convictions  take  place,  under  any  circumstances,  before  a  singte 
nuunstrate  ?  Why  should  disputes  between  masters  and  workmen 
—Why  should  church  rates,  parish  rates,  and  a  thousand  other 
matters  be  adjudged  out  of  the  regular  petty  session  ?  The  pro- 
position falls  very  far  short  of  the  course  pursued  in  Ireland; 
and  yet,  if  that  country  is  not  greatly  belied,  summary  despatch  in 
the  visitation  of  offences,  and  enforcement  of  the  hiw,  must  be 
much  more  requisite  there  than  in  England.  We  trust,  as  the 
bill  has  been  withdrawn  for  -the  professed  purpose  of  amendment, 
that  Mr.  Peel  wiU  find  reason  to  extend  very  considerably  the 
operation  of  regular  petty  sessions. 

To  proceed : — ^An  appeal  is  to  be  allowed  in  all  cases  of  sum- 
mary conviction,  or  summary  order  before  one  justice,  and  whenever 
the  sum  adjudged  exceeds  five  pounds,  or  the  term  of  imprisonment 
exceeds  one  calendar  month,  unless  it  has  been  expressly  taken 
away  by  some  former  act.  This  also  is  a  melioration ;  but  it  is 
almost  needless  to  observe,  that  effectual  provision  for  the  due 
administration  of  justice  in  the  first  instance  would  be  more  bene- 
ficial than  any  rignt  of  appeal ;  and  that  the  latter  is  too  often 
nugatory  as  a  remedy,  from  the  necessity  of  entering  into  recogni- 
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Buioes,  giving  tufAoei  and  other  forms,  which  those  who  soflfer  by 
nigust  sentences  have  neither  the  fiiculty  to  comprehend,  nor  the 
means  to  fulfil. 

The  but  cUuse  of  any  importance  provides,  that  no  justice  shall 
vote  at  the  quarter  sessions  at  which  he  shall  first  qualify,  nor 
generally,  unless  he  has  attended  the  sessions  witoin  twelve 
months.  This  too  is  well ;  and  perhaps  it  might  be  advisable  to 
adopt  the  suggestion  offered  by  an  honourable  member,  on  the 
introduction  of  the  bill ;  namely,  to  oblige  magistrates  to  attend 
at  sessions  for  some  time,  to  learn  their  duty,  before  they  could 
have  a  voice.  AUus !  see  to  what  pet^7  expedients  we  are  reduced 
in  endeavouring  to  stave  up  a  system  rundamentally  rotten ! 

Upon  viewing  the  whole  measure,  the  general  impression  must 
be,  mat  it  is  lame  and  impotent.  There  is  an  evident  perception 
of  the  defects  of  the  existing  system,  without  the  courage  to 
approach  and  grapple  with  them.  There  is  a  disposition  to  im- 
prove, checked  and  paralyzed  by  the  dread  of  offending  the  men 
of  acres.  Indeed,  it  is  ahnost  amusing  to  observe  the  anxiety  of  the 
minister,  in  his  prefacing  speech,  to  impress  upon  the  minds  of 
his  hearers  that  nis  object  was,  not  to  ^<  trench  on  the  privileges, 
or  limit  the  powers  of  magistrates;  ^  and  yet,  without  such  trenchinc 
and  limitation,  all  that  he  can  do  will  be  but  painting  the  seput 
chre.  The  bill,  in  fine,  has  made  a  step— a  nervous,  hesitating, 
apprehensive  stc^[i — ^towa^nds  reform ;  whether  by  the  next  meeting 
in  Parliament,  it  may  acquire  an  accession  of  vigour  and  resolu- 
tion, answerable  to  the  aemands  of  the  occasion,  is  a  problem 
which  we  leave  to  the  sagacity  of  our  readers. 


Art.  v.— jurisprudence  OF  LOUISIANA. 

1.  The  American  Quarterly  Jteview,   No.  VII.    Art.  3.    Sept 
1828.     PhUadelphia. 

2.  La  Cautume  de  Paris. 

3.  Digest  of  the  Civil  Laws  now  in  force  in  the  Terriiory  of 
Orleans.  1808. 

4.  Las  Siete  Partidas.     Translated  by  L.  M.  Lisat  and  II. 
Carleton,  Esquires.     New  Orleans,  1820. 

5.  Civil  Code  of  Louisiana.  1824. 

6.  Louisiana  Term  Reports.  15  vols. 

We  had  intended  to  give  in  the  present  number  of  the  Jurist  an 
account  of  the  criminal  hiws  and  improved  penal  code  of  the  state 
of  Louisiana,  when  we  received  from  a  valuable  correspondent  in 
the  United  States  a  copy  of  a  North  American  periodical,  the 
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Americiii  Qoirterly  Review,  contaimn^  a  most  able  and  luminous 
article  on  the  ffencral  jurisprudence  ofthat  enlightened  part  oJT  the 
traneatlantie  Union.  We  snail  make  no  apology  for  transferring  to 
our  own  pages  such  parts  of  the  review,  with  omissions  and  altera- 
tions^ as  we  deem  interesting  to  British  readers. 

In  our  preceding  numbers  we  have  given  a  general  account  of 
American  jurisprudence,  and  of  the  rapid  advances  made  in  die 
practical  improvement  of  the  law.  Most  of  the  states  which  com- 
pose the  Umon,  even  those  which  were  formerly  colonies  of  France 
and  Spain,  have  retained  or  adopted  the  common  law  of  England 
as  the  basis  of  their  municipal  law.  Louisiana,  however,  has  uni- 
fomdv  and  tenaciously  adhered  to  the  law  of  its  original  settlers, 
the  french,  through  every  change  of  sovereignty.  We  speak  here 
of  its  dvil  jurisprudence  only,  for  in  criminal  matters  the  modes  of 
proceeding,  ana  the  definition  of  offences  have  been  borrowed  from 
the  common  law  of  England.  The  Coutume  de  Paris^  one  of  the 
multitude  of  local  customs,  which  continued  to  prevail  in  France 
down  to  the  period  of  the  revolution,  is  justly  referred  to  as  the 
prima  legum  cundbula  of  Louisiana.  This  customary  was  first 
reduced  to  writing  by  royal  authority  in  the  year  1510,  and  was 
afterwards  enlarged  and  amended  in  1580.  It  is  divided  into  six- 
teen  tides,  and  subdivided  into  three  hundred  and  sixty-two  arti- 
cles. As  a  body  of  law,  it  is  deficient  in  arrangement ;  but  other- 
wise far  from  contemptible,  considering  the  age  in  which  it  was 
drawn  up. 

Louisiana,  though  ceded  to  Spain  by  the  treaty  of  1762,  con- 
tinued   under  the   actual    government  of    France  until  1769, 
when  possession  was  taken  by  Don  Alexander  O'Reilly,  who  was 
invest^  widi   extraordinary   powers   by  the   court  of  Madrid. 
His  entrance  into  the  province  was  marked  by  the  execution  of 
some  of  its  first  dtizens,  whUe  others  were  sent  prisoners  to  the 
Moro  Casde,  in  the  island  of  Cuba.    A  total  change  of  its  political 
organization  and  svstem  of  Jurisprudence  soon  followed.     The  pro- 
clamation of   O'Keilly,  which  announced  these  changes,  bears 
date  the  25th  November,  1769*    After  alleging  the  countenance 
of  die  council  in  the  popular  insurrection,  in  opposition  to  the 
change  of  government,  tne  proclamation  goes  on  to  say :    '^  For 
diese  reasons,  and  in  order  to  prevent  a  recurrence  of  evils  of  such 
magnitude,  it  is  indispensable  to  abolish  the  council,  and  to  esta- 
blisii  in  its  stead  that  form  of  political  government,  and  admini- 
stration of  justice,  prescribed  by  our  wise  laws,  and  by  which  all  the 
dependencies  of  his  Majesty  in  America  have  been  maintained  in 
perfect  tranquillity  and  subordination.^^     This   proclamation  was 
accompanied  by  a  set  of  instructions  upon  the  modes  of  proceed- 
ing according  to  the  Spanish  law,  drawn  up  by  Don  Manuel  Ae 
Urustia,  extremely  imperfect,  but  intended  as  introductory  to  the 

iMxly  of  the  Spanish  laws,  wliirh  vere  from  that  period  considered 
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as  haying  sujperseded  the  authority  of  French  jurispradence.  The 
archives  of  Louisiana  furnish  no  evidence  of  the  extent  of  powers 
conferred  by  the  court  of  Madrid  on  O^Reill^ ;  but  it  has  been 
admitted  on  all  hands,  that  from  the  date  of  his  proclamation^  the 
laws  of  Spain  became  the  sole  guide  of  the  tribunals  in  their  deci- 
sions. 

The  cession  of  Louisiana  to  the  United  States  necessarily 
introduced  trial  by  jury  in  a  modified  form,   and  the  writ  of 
Habeas  Corpus,  which  were  unknown  to  the  pre-existinff  laits. 
The  legislative  council  of  the  territory  of  Orleans  borrowed  laraely 
from  the  common  law,  but.  principalfy  those  forms  of  proceemng 
necessaiy  to  confer  on  the  courts,  orffanized  under  the  authority  of 
the  Umon,  efficient  powers.     But  m  the  adjudications  of  suits 
between  individuals,   Spanish  jurisprudence  was  the  sole  guide, 
except  in  commercial  Questions.     Those  laws  were  all  written  in 
a  foreign  language,  ana  buried  under  an  immense  mass  of  useless 
matter ;  and  although  they  were  illustrated  by  numerous  and  able 
commentators,  it  is  not  extraordinary  that  the  highest  tribunal 
should  have  delivered  some  judgments,  which,   by  subsequent 
researches,  when  the  laws  came  to  be  better  understood,  Were  sup- 
posed to  be  erroneous.     Feeling  the  necessity  of  some  compilation 
of  the  existing    laws     in  English  and  French,   the   prevailing 
lan^^uages  of  the  country,  the  legislative  council,  as  early  as  180^ 
by  joint  resolution,  appointed  two  able  lawyers  to  compile  and  pre- 
pare a  civil  code  for  the  use  of  the  territory.     They  were  directed 
by  the  same  resolution,  **  to  make  the  avil  laws  by  which  this 
territory  is  now  governed  the  groundwork  of  the  said  code.**^     With 
auch  ample  and  indefinite  powers,  the  two  jurisconsults  prepared 
**  The  digest  of  the  civil  laws  now  in  force  in  the  territory  if  Or- 
leansy  with  alterations  and  amendments^  adapted  to  the  present 
systemof  government^  which  is  mentioned  at  the  headof  this  article. 
It  was  reported  to  the  legislature  in  1808,  and  adopted.     The  act 
by  which  the  digest  or  code  was  established  contains  the  following 
repealing  clause ;  **  that  whatever  in  the  ancient  dvil  laws  of  this 
territory,  or  in  the  territorial  statutes,  is  contrary  td  the  dispositions 
contained  in  said  digest,  or  irreconcileable  with  them,  is  hereby 
repealed.*"  •   In   the  body  of  the  code  are  some  express  repeals : 
but  the  clause  above  recited  was  entirely  nugatory ;    for  by  the 
most  obvious  rule  of  construction,  if  the  dispositions  of  the  new 
code  were  repugnant  to  the  former  law,  it  was  tacitly  repealed,  and 
there  was  no  necessity  for  such  a  declaration.     It  allowed,  there- 
fore,  that  the  code  came   to    be  considered  principally  as   a 
declaratory  law  ;  and,  instead  of  introducing  a  new  system  to  stand 
by  itself,  and  to  be  construed  by  its  own  context,  it  was  r^^arded 
as  an  imperfect  index  to  the  Spanish  law ;    and  the  two  were  con- 
strued together  as  statutes  in  pari  materid.      Whenever   the 
general  principle,  as  applicable  to  a  particular  case,  was  the  same 
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in  both  systems,  and  the  Spanish  law  recognized  an  exception  not 
expressly  retained  by  the  code,  nor  even  mentioned,  the  exception 
was  considered  as  still  existing*  Prescriptions  or  limitations  of 
actions  not  enumerated  in  the  code  were  aedared  still  to  exist  by 
virtue  of  the  ancient  laws.  The  Spanish  law  was  still  considered 
the  unwrUiefif  as  the  code  was  the  written,  law  of  Louisiana.  The 
laws  of  Spain,  except  so  far  as  they  were  expressly  abolished, 
or  tacitly  abrogated,  by  a  clear  repugnance  to  the  provisions 
of  the  code,  or  to  the  paramount  authority  of  the  federal 
constitution,  still  continued  in  full  vigour.  The  reports  of  cases 
decided  in  the  supreme  court  of  the  state  are  full  of  .inu^tmtions 
of  this  position ;  and  every  year  has  evolved  from  the  abyss  some 
new  provision  of  law,  whose  existence  could  not  have  been  «us*- 
pected,  from  the  most  careful  perusal  of  the  code  by  itself  The 
lawyers  and  the  judges  are  constantly  digging  in  this  Hercultoeum 
of  l^al  antiquities.  Their  progress  is  marked  by  piles  of  learned 
rubbish,  in  which  gleams  an  occasional  speck  of  genuine  ore :  The 
ancient  and  the  modem  langua^s  are  brought  into  play,  and  it 
would  seem,  from  some  of  the  bnefs,  that  counsel  had  adopted  the 
maxim  of  Figaro :  *<  A  pedant,  pedant  et  demi ;  qu^il  s^avise  de 
parler  Latin,  j^  suis  Grec.*" 

In  1819)  the  legislature  passed  an  act  to  encourage  and  autho- 
rise a  translation  of  such  parts  of  the  Partidaa  as  were  considered 
to  have  the  force  of  law  in  the  state.  The  preamble  to  the 
act  alleges  as  a  motive,  <*  the  great  importance  to  the  citizens  of 
the  state,  not  only  that  copies  of  the  laws  should  be  multiplied, 
but  that  they  should  have  them  in  a  language  more  generally  un- 
derstood than  the  Spanish.*"  The  translation  has  been  faithfully 
executed,  so  far  as  we  have  compared  it  with  the  original,  and  are 
capable  of  judging  of  it.  The  publication  in  the  United  States, 
and  in  the  finmsh  language,  of  a  body  of  laws  so  celebrated  as  the 
PartidaSj  the  boast  of  Spam,  may  be  regarded  as  a  singular  event ; 
and  it  contributed  to  throw  light  on  the  jurisprudence  of  the  State, 
at  once  obscure  and  heterogeneous. 

Thus  far  we  have  confined  ourselves  to  historical  facts,  and 
such  general  remarks  as  suggested  themselves  in  our  progress. 
We  are  sensible  that  we  can  give  at  best  but  an  imperfect  notion 
of  the  svstem,  by  any  analysis  compressed  within  the  usual  limits  of 
an  artide  for  a  hterary  journal.  In  pursuing  our  inquiry,  we  must 
suppose  our  readers  more  or  less  acquainted  with  the  prominent 
features  of  the  Roman  law.  The  Institutes  of  Justinian  ar- 
range into  three  classes  all  the  objects  and  purposes  of  muni- 
cipiQ  law:  1st  Persons;  2nd.  Things;  and,  3rd.  Actions.  The 
subject  of  things,  or  property,  is  considered,  however,  in  a 
twofold  view:  1st.  As  to  the  nature,  kinds,  and  modifications 
of  property ;  an^,  2nd.  The  modes  of  acquiring  it — ^wluch  form 

VOL.    II. — ^JU.  2  G 


438  Jurisprudence  of  Louieiana.  [J^foh 

two  books.  The  code  of  Lotiiwana,  omitting  actions  or  xeme- 
dies,  as  the  proper  subject  of  a  distinct  code  regulating  the 
practice  of  the  court,  conforms  to  the  method  of  the  Code-Napo- 
ieon,  and  is  divided  into  tiiree  books : — 

I.  Of  persons. 

II.  Or  things,  and  the  different  modifications  of  property.   And, 

III.  Of  the  different  modes  of  acquiring  the  property  rf  tilings. 

I.  Of  persons.  The  word  person  is  used  abstractedly  to  indi- 
cate the  relations  sustained  in  society  by  an  individual — his  ida- 
tive  duties,  obligations,  and  capacities  or  incapacities— arising  from 
sex,  age,  marria^,  or  fraternity,  and  tiie  like ;  as  tiie  rdation  of 
parent  and  child,  master  and  servant,  guardian  and  ward.  The 
code  recognises  some  distinctions  uidmown  to  the  common  law ; 
and  to  tiiese  we  shall  chiefly  confine  our  attention.  Children,  for 
example,  are  either  Intimate,  natural,  or  bastard.  Natural  chil- 
dren are  those  bom  of  an  illicit  union,  but  between  whose  parents 
there  existed  at  the  time  no  legal  impediment  to  marry ;  and  who 
may  be  either  lawfully  acknowledged  as  natural  children,  and 
entitied  in  some  cases,  as  will  be  explained  hereafter,  to  receive  by 
will,  or  even  inherit  as  heirs,  from  their  natural  parents ;  and  who 
may  be  rendered  to  all  intents  legitimate,  on  tiie  subsequent  inter- 
marriage of  the  parents,  by  a  dictation  to  tiiat  effect  m  the  mar- 
riage contract  JBastards  are  those  ill^timate  children,  between 
whose  parents  there  existed  a  legal  impediment,  either  by  a  pre- 
vious marriage  of  one  of  them,  affimty  within  the  prohibited 
degrees,  or  cmour.  They  are  incapable  of  being  acknowledged  as 
natural  children,  and  of  receiving  any  tiling  but  mere  alimony. 

Minority  is  divided  into  two  periods.  JFemales  imtil  the  age  of 
twelve,  and  males  until  the  age  of  fourteen,  are  incapable  of  any 
contract,  and  their  persons  and  estates  are  protected  and  adminia- 
tered  by  tutors.  Above  that  a^,  they  pass  under  tiie  €hai^  of 
curators  ad  bona.  Tutors  are  either  natiural,  such  as  the  surviving 
father  or  motiier-— or  testamentary,  when  the  surviving  &ther  or 
mother  appoints .  a  tutor  by  last  wiU— or  dative,  such  as  are 
appointed  by  the  judge  in  default  of  the  former.  The  code 
requires  also  tiie  appointment  of  an  under  tutor,  whose  duty  it  is 
to  represent  the  mmor  when  his  interests  are  adverse  to  tiioae  of 
the^  tutor.  The  mother,  who,  in  her  widowhood,  is  the  natural 
tutrix  of  her  minor  children,  forfeits  that  right  by  contracting  a 
second  marriage  without  taking  the  advice  of  a  nunily  meetiiig. 
Curators  are  appointed  by  the  judge,  who  is  bound  to  appoint  the 
person  indicated  by  die  minor  aduU,  if  he  possess  the  le^  quali- 
fications. '  Tutors  represent  and  act  in  the  name  of  their  pupils. 
Curators,  on  the  contrary,  only  advise  and  assist  the  minor  in  his 
contracts  and  transactions ;  and  the  contracts^  of  an  adjolt  niam^ 
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for  necessaries,  even  without  the  sanction  of  his  cuiatora,  are 
binding  on  him.  Minors  over  the  age  of  puberty  must  appear  as 
parties  in  a  court  of  justice,  by  curators  ad  litem.  They  may  be 
emancipated  by  their  father,  or,  if  they  have  no  father,  by  their 
mother,  after  attaining  the  age  of  fifteen  jeaiSf  by  a  declaration 
before  a  notary  public  and  two  witnesses.  They  are  emancipated, 
ipso  facto,  by  marriage.  The  emancipated  minor  is^  bowever, 
incapable  of  alienating  his  real  estate,  or  of  mortgaginj^  i^  without 
the  consent  of  the  juc^,  and  of  a  family  meeting,  in  casetf  of  abso- 
lute necessity  or  certain  advantage ;  nor  can  he  validly^bind  himself 
beyond  the  amount  of  one  year  s  revenue  of  his  estate.  Emanci- 
pated minors,  ensajged  in  commerce,  are  considered  as  of  full  age 
for  every  thing  wnich  concerns  their  trade. 

The  practice  of  adoption  is  abolished  by  the  code.  This  part 
of  the  code  provides  for  the  interdiction  of  msane  persons,  die  ad- 
ministration of  their  estates  by  a  curator  to  be  appointed  by  the 
judge,  and  it  provides  also  for  the  administration  oi  the  estates  of 
absentees,  who  have  left  no  authorised  agent  for  that  purpose. 

Marriage  by  the  code  is,  6f  course,  considered  only  as  a  dvil 
contract  The  legal  capacity  to  contract  commences  at  the  age 
of  fourteen  for  males,  and  twelve  for  females.  Marriages  may  be 
declared  null  and  void,  at  the  suit  of  one  of  the  parties,  when 
there  has  been  a  mistake  as  to  the  person,  or  when  the  consent 
has  been  extorted  by  violence.  No  causes  of  divorce  a  vinculo 
matrimonii  are  specified  in  the  code ;  but  die  marriage  is  dis* 
solved  when,  after  an  absence  of  ten  years  without  news,  the  party 
thus  deserted  contracts  a  second  marriage,  on  furnishing  proof  of 
the  fact,  and  obtaining  permission  of  the  judffe.  Separation  from 
bed  and  board  may  be  decreed  for  the  following  causes.  The 
husband  may  claim  it  in  case  of  adultery  on  the  part  of  his  wife : 
the  wife  for  adultery  on  the  part  of  her  husband,  only  when  he 
maintains  his  concubine  in  their  common  dwelling.  It  may  be 
reciprocally  claimed  for  abandonment,  excesses,  cruel  treatment, 
or  outrages  of  such  a  nature  as  to  render  their  Uvins  together  in- 
supportable— ^for  public  defamation  of  one  against  tne  other — ^for 
an  attempt  of  one  upon  the  life  of  the  other.  The  wife  is  incapable 
of  entering  into  any  contract,  without  the  husband'^s  consent,  or  of 
appearing  as  par^  in  a  court  of  justice ;  but  if  his  consent  be 
arbitrarily  ana  unjustly  withheld,  the  judge  may  give  permission. 

This  part  of  tne  code  treats  of  corporations  or  communities, 
which  are  considered  as  political  persons,  and  mere  creatures  of 
die  law. 

II.  The  code  next  proceeds,  in  the  second  book,  to  treat  of 
things  as  the  objects  of  property,  and  of  the  different  modifica- 
tions of  that  property.  The  term  things  embraces  ever^  object 
.in  which  a  rignt  of  property  may  be  acquired,  Hot  only  visible  or 
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tangible  in  a  physical  sense,  but  the  service  or  labour  of  indivi-^ 
duius,  which  jre  may  have  a  right  to  enforce  or  reauire.  Some 
things,  however,  are  considered  as  common,  whicn  belong  to 
noboay,  and  in  which  no  permanent  right  of  pro^rty  can  be 
acquired,  but  which  are  for  tne  common  use  of  man»nd,  such  as 
air,  running  water,  the  sea  and  its  shores.  These  are  considered 
as  hors  de  commerce.  Others  are  considered  as  public,  the  pro^ 
perty  of  which  belongs  to  the  community  or  nation,  such  as  sea- 
ports, roads,  highways,  harbours,  navigable  rivers  and  their 
beds  while  covei^  with  water.  The  use  of  the  banks  of  navi- 
ipible  rivers  is  regarded  as  public;  but  the  ri^ht  of  soil  as  vested 
m  the  riparian  proprietor.  Among  public  thmgs  are  classed  such 
as  belong  to  cities  and  corporations,  such  as  walls,  ditches,  the 
istreets,  and  public  squares. 

The  seconddistinction  of  things  susceptible  of  private  property 
is  that  of  corporeal  and  incorporeal,  which  require  no  definition ; 
a  third  distinction  is  that  of  moveable  and  immoveable. 

Some  things  are  considered  as  immoveable  by  their  nature, 
others  by  destination,  and  others  by  the  objects  to  whidi  they 
apply.  Of  the  first  class  are  lands  and  edifices,  ungathered  crops, 
and  fruits,  and  pipes,  used  for  conducting  water  to  houses.  Thiiu^ 
which  the  owner  nas  placed  on  an  estate  for  its  service  and  am^- 
oration,  are  immoveaole  by  deaHnation,  such  as  cattle  intended 
for  cultivation,  implements  of  husbandry,  seeds,  plants,  fodder  and 
manure^  and  pigeons  in  a  pigeon-house,  bee-hives,  mills,  kettles^ 
alembics,  tubs,  and  casks,  and  other  machineiy  for  carrying  on 
works ;  and,  in  general,  whatever  is  attached  to  the  immoveable 
permanently,  whether  for  use  or  ornament  Immoveables,  by  the 
abject  to  which  they  apply,  are  the  usufruct  of  immoveables,  ser- 
vitudes due  on  a  tract  of  land,  and  the  right  of  action  to  recoTer 
an  immoveable.  Slaves  are  declared  immoveables,  whatever  may 
be  the  employment  to  which  they  are  destined.  The  term  move- 
ables requires  no'  definition.  Some  things,  however,  are  consi- 
dered as  moveables  by  disposition  of  law,  such  as  actions  and  obli* 
gations  for  the  paymedt  ot  money,  stock  in  banks  and  other  joint 
compinies,  together  with  perpetual  rents  and  annuities. 

Aner  these  simple  ana  obvious  distinctions,  the  code  paoscs 
to  the  consideration  of  the  different  degrees  and  modifications  of 
property,  i  The  full  and  entire  property  in  a  thin^,  consists  in  the 
right  01  using  smd  enjoying  it,  the  right  of  disposing  of  it  without 
restriunt,  and  the  right  of  pteventing  others  from  interfering  in  its 
enjoyment  or  disposition.  In  the  restriction  of  this  full  right, 
consists  the  only  modification  of  property  recognised  by  the  code. 
One  may  be  tne  proprietor  of  tne  thing,  another  may  have  thie 
temporary  enjoyment  of  it,  and  a  third  the  right  to  exercise  cer- 
tain acts  of  ownership,  or  rather  to  restrict  the  foil  enjoyment  ol 
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the  owner,  to  his  exclusion.  Instead,  therefore,  of  freeholds^ 
copyholds,  remainders,  and  reversions,  and  the  complicated  dis- 
tinctions of  the  common  law,  the  different  estates  are  extremely 
simple.  There  are  but  three  kinds  of  limited  property ;  to  wit, 
umfruci^  use  and  habUaiiony  and  aerMudes. 

1st  Usufruct  is  the  right  of  using  and  enjoying  a  thing,  the 
property  of  which  is  vested  in  another,  and  of  deriving  from  it  all 
the  advantages  of  which  it  is  susceptible,  without  altering  its 
substance.  Usufruct  is  a  real  ri^ht,  {jus  in  re),  which  cannot  be 
defeated  by  any  alienation.  Although  the  usufructuary  has  a 
right  to  all  the  nruits,  whether  natural  or  civil,  yet  crops  or  fruits 
ungathered  when'  the  right  expires,  belong  to  the  owner  of  the 
property.  The  young  of  cattle  belong  to  the  usufructuary.  The 
right  or  usufruct  is  essentially  transferrable,  may  be  sold,  leased, 
or  given  away,  and  may  be  seized  by  the  crecutors  of  the  usu- 
fructuary. Unless  expressly  exempted  by  the  title  which  confers 
the  right,  and  except  also  in  cases  of  usufruct  of  children'^s  {nro* 
perty  oy  the  father  or  mother,  the  usufructuarv  is  bound  to  g|ive 
security  to  enjoy  the  proper^  like  a  prudent  father  of  a  fiimily. 
If  there  be  an  imperfect  usumict  of  things,  liable  to  be  consumed 
in  use,  the  usufructuary  is  only  bound  to  restore  the  same  amount. 
The  young  of  slaves,  subject  to  usufruct,  belong  to  the  owner  in 
fiill  right  The  usufructuary  is  bound  to  make  only  such  repairs, 
as  may  be  necessary  to  keep  the  property  in  such  a  state  as  it  was 
in  at  the  time  he  entered  on  the  enjoyment  of  it ;  and  he  can 
make  no  chants  in  the  destination  of  the  property. 

The  right  is  generally  limited  to  the  lifetime  of  the  usufruc- 
tuary; but  it  may  have  a  different  limitation,  and  may  depend 
on  a  contingency.  A  corporation  cannot  be  constitutea  usufruc- 
tuary for  a  longer  time  than  thirty  years.  The  usufructuary 
forfeits  his  right,  who  commits  waste,  or  who  suffers  the  estate  to 
go  to  decay  for  want  of  those  repairs  which  it  was  his  duty  to 
make ;  but  the  proprietor,  who  re-enters  for  these  causes,  may  be 
compelled  to  pay  an  annual  sum,  to  be  fixed  by  the  courts. 

2nd.  Use  and  habitation  {occupation)  are  still  more  restricted 
rights,  and  are  essentially  personal^  and  not  alienable.  Use  is  the 
right  of  enjoying  ^tuitousl^,  for  one^s  daQy  wants,  the  thing,  or 
the  fruits  of  a  thing,  belonging  to  another,  without  prejudice^  to 
the  right  of  property ;  and  haWotum  is  the  right  of  dwelling 
gratuitously  in  another  house.  He  who  has  the  use  only,  can 
take  such  fruits  alone  as  are  necessary  for  his  own  use  and  that  of 
his  family.  He  is  liable  for  the  annual  charges  on  the  property, 
and  for  casual  repairs. 

3d.  Servitudes  or  services  of  land  embrace  what  are  termed,  we 
believe,  at  common  law,  easements.  They  are,  perhaps,  inaccu- 
rately defined  by  the  code  to  be  a  charge  on  one  estate  for  the 
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utiKty  of  another  estate  bdonring  to  a  diflfisrent  nopfietoiy.  The 
right  of  ywamo^  over  a  neij^boiir^s  land,  whidi  is  an  ezampley 
implies  the  obhgation  on  tte  part  of  the  owner  to  suffer  it,  and 
that  obligation  conadtutes  the  serntude  or  service.  It  is  a  leatao- 
tion  of  the  right  of  fiill  and  ezdusiYe  enjoyment  of  las  property. 
Servitudes  eiuier  result  from  the  natural  situation  of  contigaous 
estates,  are  imposed  by  obligation  of  law,  or  are  oeated  by  agree- 
ments. The  land  situated  below  is  subjected  to  the  burden  of 
recdving  the  water  whidi  runs  naturally  from  one  more  deymted ; 
and  this  service  can  neither  be  rendered  more  onerous  by  die  su- 
perior proprietor,  nor  can  it  be  impeded  by  embankmento  below. 
The  owner  may  use  a  running  stream  within  the  limita  of  his  land, 
but  he  is  bound  to  return  it  to  ita  accustomed  channd.  This  title, 
among  the  jnost  minute  and  curious  of  the  Roman  law,  embraces 
the  right  of  wav,  of  drain,  of  prospect,  and  an  infioiitv  of  others, 
r^pilating  the  mteroourse  of  a  crbwded  population,  or  which  it  is 
.not  our  intention  to  attempt  an  enumeration. 

III.  The  third  book  treats  minutdy  of  the  diflferent  modes  of 
acquiring  property,  and  is  by  fiw  the  most  interesting  and  im^ 
portant  part  of  the  system  of  which  we  are  attempting  a  sketdk 
English  jurists  reduce  all  the  modes  of  acquiring  property  to  two, 
descent  and  purchase.  Such  a  division  is  evidently  obscure  and 
imperfect.  The  oode  of  Louisiana  enumerates  seven.  The  rules 
applicable  to  each  and  all  ita  subdivisions  embrace  the  princq^lea 
of  hereditary  succession ;  every  snedes  of  contract  or  agreement 
by  which  property  may  be  aflected  or  transferred ;  all  the  oompli* 
cated  rights  and  interests  of  the  dtisens,  growing  out  of  their 
mutual  dealings  or  intercourse ;  testaments,  donations,  the  reser^* 
vations  in  favour  of  forced  heirs ;  the  righto  of  married  women, 
and  the  ample  ffuards  provided  for  the  protection  of  theb  property ; 
the  matrimoniiu  partnership  of  gains,  together  with  rules  for  con- 
struing as  well  as  proving  contracto  and  a^p^emente:  all  these 
matters  are  treated  qH,  \maet  the  seven  following  heads,  which  are 
considered  as  distinct  modes  of  acquiring  property  :--* 

Ist.  By  paternal  power. 

2d.  By  succession. 

3d.  By  obligations  resultiiL|(  from  contracto  and  coYenants. 

4lh.  Dj  omigations  which  result  from  the  mere  act  oi  the 
person,  without  covenant,  such  as  quad  contracto  and  quad 
offences. 

5th.  By  accession  or  incorporation. 

6th.  By  occupancy  and  prescription. 

7th.  Judgment  and  seisure. 

Ist.  The  property  acauired  by  what  is  called  the  patemd  powo*, 
is  merely  the  income  or  fruito  of  the  property  bdoi^ging  to  cUk 


Id99.]  Jurisprudence  of  Louisiana.  443 

dren,  wliidi  the  fiither  and  mother  aoquiie  during  marriage,  as 
luirfructttaries,  until  the  age  of  majority  or  the  emancipation  of 
their  children,  and  out  dT  which  they  are  bound  to  provide 
support  and  education  according  to  their  means.  If  a  separation 
from  bed  and  board  take  nlace,  the  right  of  usufruct  accrues 
exdusiYely-  ta  the  party  at  wnose  suit  it  was  pronounced.  It  does 
not  extend  to  property  acquired  by  the  children,  by  their  own 
industry,  while  livmg  separately  from  their  parents. 

2d.  Succession,  consiaered  as  a  manner  of  acquiring  property, 
is  the  act  of  succeedii^  to  the  rights  and  property  of  the  deceased. 
The  118th  Novel  of  Justinian  forms  the  basis  ot  the  law  of  here- 
ditary succession  by  the  code,  with  the  exception  that,  by  die 
Navelf  brothers  and  sisters  of  the  full  blood  of  the  deceased  con- 
curred with  his  ascendants,  and  the  estate  was  equally  divided 
between  them ;  and  that  in  the  succession  of  brothers  of  the  half- 
blood  no  distinction  was  made  as  to  the  arifpn  of  the  property 
lefl  by  the  intestate. 

The  code  recognizes  three  orders  of  heirs ;  to  wit,  descendants, 
ascendants,  and  collaterak.  If  the  intestate  have  iefl  legitimate 
children,  they  all  inherit  equally,  without  regard  to  son  or  primo- 
ffeniture,  or  to  the  nature  and  origin  of  the  property.  Children  of 
deceased  children  concur  with  their  uncles  ana  aunts  jure  repre- 
seniaHoniSf  and  by  roots.  If  there  remain  only  grand-chilcuren, 
they  succeed  equally  per  capita,  and  so  of  more  remote  descendants. 

If  the  deceased  has  left  no  Intimate  descendants,  his  estate 
goes  to  his  father  and  mother,  grandfather  and  grandmother,  or 
other  ascendants,  to  the  entire  exclusion  of  brothers  and  sisters,  or 
other  collaterals.  In  the  ascending  line,  the  nearest  in  degree 
excludes  the  more  remote ;  if  there  be  two  in  the  same  degree, 
they  inherit  equally.  If  there  be  a  grandfather  and  grandmother 
in  one  line,  and  only  one  grand  parent  in  the  other  line,  the 
ascendant  who  is  alone  on  one  side  receives  one  half  and  the 
other  two  the  half  between  them.  Representation  does  not  take 
place  in  the  ascending  line. 

In  default  of  descendants  and  ascendants,  die  estate  devolves 
on  the  collateral  relations  of  the  deceased.  When  he  has  left 
only  brothers  or  sisters  of  the  fiill  blood,  they  inherit  to  the  ex- 
clusion of  other  collaterals ;  but  if  there  be  brothers,  and  the 
children  of  odier  brothers,  deceased,  also  of  the  fiill  blood,  such 
children  come  in  by  representation,  and  the  estate  is  divided  per 
stirpes.  The  same  rules  apply,  when  only  brothers  of  the  half 
blood  survive ;  but,  if  the  deceased  has  left  both  brothers  of  the 
full  and  of  the  half  blood,  the  former  exclude  the  hitter.  This 
prerogative  of  the  full  blood  exbts  only  in  favour  of  brothers  and 
their  children,  to  the  exclusion  of  half  orodiers  and  tlieir  children^ 
The  mem  remote  desoenduito  of  the  whole  blood  will  not  exclude 
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those  of  tbe  half  blood. '  When  the  intertste  has  left  ho  brothers 
of  full  blood,  but  half  blood  brothers,  bodi  on  the  paternal  and 
maternal  side,  sudi  brothers  and  dieir  children  exclude  all  other 
collateral  kindred,  as  representing  their  deceased  father  and 
mother ;  and  the  brothers  on  the  paternal  side  inherit  the  property 
which  came  through  the  father ;  and  those  on  the  mother^s  side, 
that  which  was  deriyed  from  her ;  and  the  property  acquired  by 
himself  by  any  other  title  is  equally  divided  oetween  the  two 
branches.  Nephews  and  nieces  are  preferred  to  imdes  and  aunts, 
although  in  tne  same  degree.  Among  other  collaterals,  the 
nearer  ezdude  the  more  remote,  and  the  distribution  is  made  per 
capita. 

Irregular  successions  are  those,  in  which  the  surviving  husband 
or  wife,  or  natural  children,  duly  acknowledged,  are  caUed  to  the 
inheritance.  The  rule  in  relation  to  natural  children  is  variant. 
They  are  called  to  the  inheritance  of  their  mother  when  she  has 
Icf^  no  legitimate  descendants,  even  to  the  exclusion  of  her  father 
and  mother  or  other  descendants ;  but  they  inherit  as  heirs  from 
their  father,  only  in  default  of  other  relatives,  either  ascendant, 
descendant,  or  collateral,  or  surviving  wife,  and  only  to  the  ex- 
clusion of  the  state.  But  natural  children,  even  thus  admitted  as 
heirs,  do  not  take  by  representation  what  their  fathers  or  mothers 
might  have  been  entitled  to  as  heirs  of  their  lawful  relations.  The 
estates  of  natural  children  themselves  are  inherited  by  their  sur- 
viving fathers  or  mothers,  or,  in  default  of  them,  by  tneir  natural 
brothers  and  sisters. 

The  surviving  wife  succeeds  to  her  husband'^s  estate,  when  not 
separated  from  bed  and  board,  if  he  has  lef);  neither  legitimate 
descendants,  ascendants,  nor  collateral  relatives,  and  to  the  ex- 
clusion of  natural  children ;  but  the  natural  chUdren  of  the  wife 
are  preferred  to  the  surviving  husband,  who  inherits  from  her"  only 
in  preference  to  tbe  state.  But  these  irregular  heirs  do  not  succeed 
of  full  right ;  they  are  bound  to  give  security,  on  taking  possession, 
to  restore  to  an  heir,  if  one  should  appear,  having  a  better  riirht. 
When  no  heir  presents  himself,  the  estate  is  considered  as  vacant, 
is  administerea  by  a  ciurator,  and  the  proceeds,  after  paying  the 
debts,  are  paid  into  the  state  treasury. 

Presumptive  heirs  may  be  excluded  from  the  inheritance  at  the 
suit  of  the  next  in  order  for  imworthiness,  which  is  defined  by  the 
code.  Those  who  are  convicted  of  having  killed  or  attempted  to 
kill  the  deceased,  unless  justifiable  or  excusable ;  those  who  have 
uistituted  any  accusation,  declared  to  be  calumnious ;  and  those 
who,  being  accused  of  the  murder  of  the  deceased,  have  not  de- 
nounced it  to  justice,   are  decl^ired  unworthy  tad  incapable  of 


inheriting. 
We  will 


not  enter  into  the  administration  of  estates  which  ap< 
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pMn  to  Iiave  been  ill  pnmded  for  by  the  code,  nor  into  all  the 
minute  steps  relating  to  the  liabilities  of  the  heirs  and  thepartitiim 
of  the  estate.  It  will  be  sufficient  to  obserye,  that  each  heir  is 
bound  only  for  his  proportion  of  the  debts ;  and  that  in  the  distri- 
bution, the  most  ri^d  exactness  is  observed  in  makine  the  portion 
of  each  equal  Children  coming  to  the  succession  of  their  father 
are  obliged  to  collate  or  bring  back,  either  in  nature  or  yalue,  all 
the  donations  or  advantages  they  have  received  in  the  life-time  of 
the  father ;  and  the  whole  is  made  into  a  mass,  unless  such  dona- 
tions were  eraressly  declared  to  be  an  extra  portion.  The  rules 
relative  to  collation  among  co-heirs  are  founded  on  the  principles 
of  justice,  and  on  the  most  perfect  equality. 

The  next  title  of  the  code  treats  ot  the  gratuitous  disposition  of 
property  by  donation,  to  take  effect  in  the  life-time  of  the  donor 
(inter  i?iiM»),  or  after  his  decease  (mortis  causd).  It  embraces 
the  important  matter  of  testaments,  and  their  solemnities,  the 
restriction  on  the  dirinherison  of  forced  heirs,  the  portions  to  such 
heirs,  and  the  quantum  which  may  be  disposed  of  to  their 
prejudice.  We  will  endeavour  to  give  a  short  view  of  those  pecu- 
liar features  of  the  system  under  examination,  even  at  the  nsk  of 
beinff  tedious  to  our  readers. 

The  first  and  highest  natural  duty  of  a  man  in  society  is  to 
provide  for  those  to  whom  he  gives  existence,  and  next  for  those 
to  whom  he  owes  it.  This  is  the  basis  of  the  whole  law  of  suc- 
cession and  donation,  as  established  by  the  civil  law,  and 
sanctioned  by  the  code  of  Louisiana.  Parents  and  children  are 
considered  as  forced  heirs ;  and  they  cannot,  by  any  evasion,  be 
deprived  of  a  certain  portion  of  the  property  of  those,  firom  whom 
the  law  entitles  them  to  inherit  the  whole,  except  for  certain  causes 
specified  in  the  code.  Thus  the  law  endeavours,  to  a  certain 
extent,  to  enforce  the  natural  obligation ;  and  every  man  is  con-< 
stituted,  as  it  were,  the  trustee  of  that  class  of  his  presumptive 
heirs,  and  he  is  under  a  legal  incapacity  to  defeat  their  right. 
This  portion  is  called  the  legitime.  The  reserved  portion,  or 
legitime  of  legitimate  descendants,,  is  four-fifths  of  the  property  of 
the -parent,  and  he  can  dispose  gratuitously  of  only  one-fmh. 
That  of  ascendants  coming  to  the  succession  of  >their  children  is 
two-thirds,  leaving  one-third  as  the  disposable  portion.  If  there 
be  no  forced  heirs,  there  exists  no  restriction,  except  in  relation  to 
natural  children,  who,  if  incestuous  or  adulterous,  cannot  receive 
more  than  bare  alimony ;  and,  if  duly  acknowledged,  are  capable 
of  receiving,  either  by  testament  or  donation,  inter  vivos,  one- 
third  of  the  property  of  the  natural  parent,  if  he  has  left  any 
legitimate  descendants ;  one-half,  if  he  leaves  only  brothers  and 
sisters;  and  three-fourths,  if  otily  more  remote  collaterals.  In 
euch  cases,   they  are  less  fkvourcd  than  strangers.    Donations 
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which  exceed  the  dhpoeable  poftioii8»  m  any  of  thege  cases,  ne 
not  void  for  the  whole,  but  only  reducible,  and  may  be  dedaied 
▼aMd,  as  fiur  as  the  disposable  portion ;  and,  in  case  of  several 
successiTe  donations,  the  last  must  be  first  attadied.  Every 
species  of  substitution  (entail)  is  abolished. 

Donations,  inter  fnvoa,  are  irrevocable,  except  for  ingratitude 
on  the  part  of  the  donee,  for  non-performance  of  conditions,  and 
in  consequence  of  the  subsequent  birth  of  a  child  to  the  donor. 
Ingratitude  is  evinced  by  an  attempt  on  th^  part  of  the  donee  to 
take  the  life  of  the  donor;  by  cruel  treatment,  crimes,  or  grievous 
injuries  towards  him,  and  by  refusing  him  food  when  in  distress ; 
but  the  action  of  revocation  must  to  instituted  within  one  jrear 
after  the  act  of  ingratitude  complained  of.  The  subsequent  birth 
of  a  child^  or  even  the  legitimation  by  marriage  of  a  natural  child, 
bom  afker  the  donation,  revokes  the  donation  ipso  jure;  nor  is  it 
restored  by  the  death  of  the  child. 

Donations,  mortia  cauadj  can  onlv  be  made  by  testament,  ex- 
cept those  by  marriage  contract,  wnich  is  regarded  hj  the  law 
with  peculiar  favour.  The  code  has  provided  a  variety  of  forms 
of  testaments,  and  leaves  it  to  the  dtisen  to  choose  wliat  form  he 
pleases ;  but  the  solemnities  required  for  each  dass  of  testaments 
are  of  strict  law,  and  a  deviation  from  them  is  fatal.  Testaments 
are  either  nuncupative^  mystiCy  or  olo^aphic.  Nuncupative 
wills  are  either- by  public  act,  or  under  pnvate  signature ;  and  the 
first  requires  a  notary  public  and  three  witnesses,  redding  in  the 

5 lace ;  or  five,  if  not  redding  in  the  place.  It  must  be  signed  by 
^e  testator,  and  written  by  the  notary  as  dictated:  it  must  he 
read  to  the  testator  in  presence  of  tne  witnesses,  and  express 
mention  must  be  made  of  all  these  formalities.  The  second  may 
be  written  by  anv  one,  but  requires  the  presence  .of  five  witnesses 
of  the  place,  ana  seven  if  otherwise ;  or  it  will  suffice  if  the  tes- 
tator jmduce  the  will  already  written,  and  declare  it  to  be  his 
testament  in  the  presence  of  the  same  number  of  witnesses.  The 
mystic  will,  testamefitum  in  acriptia  of  the  Roman  law,  must  be 
signed  by  the  testator ;  the  paper  containing  it  is  sealed  up,  or 
covered  with  a  sealed  envelope,  and  presented  bv  the  testator  to 
the  notary  and  seven  witnesses,  to  whom  he  aedares  that  the 
paper  contains  his  testament  The  notary  then  draws  up  a  super- 
scription on  the  same  paper,  or  the  envelope,  cerd^^g  the  act 
of  presentation,  and  the  declaration  of  the  testator,  wnidi  is  signed 
by  the  testator,  notary,  and  witnesses.  The  oloffraphic  form  of 
testament  is  the  most  simple  and  most  safe;  no  ower  formality  is 
required,  than  that  it  should  be  entirely  written,  signed,  and 
dated  in  the  proper  hand-writing  of  the  testator. 

It  is  onfy  by  testament  that  a  forced  heir,    dther  in  the 
descending  or  ascending  line^  can  be  disinherited,  and  that  by 
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Bame^  and  expieasly  and  for  a  just  cause  spedficalljr  aet  ferth  m 
die  wSL  The  cauaea  for  which  a  child  may  be  dionherited  are 
twdve  in  number:  lat  Striking  the  parent,  or  raising  the  hand 
to  strike ;  2d.  Cruelty,  a  crime  or  grievous  injury  towards  the 
parent;^  9d.  Anattempt  to  take  his  life ;  4th.  Accusing  the  parent 
of  a  capital  crime,  except  treason;  5th.  Refusing  him' sustenance, 
having  the  means  to  furnish  it;  6th.  Neglecting  to  take  care  of  a 
]iarent  become  insane ;  7^  Revising  to  ransom  him  from  cap- 
tivity ;  8th.  Using  coercion  to  prevent  a  parent  from  making  a 
will;  9th.  Incestuous  commerce  with  the  father^s  wife;  10th. 
Refiising  to  bail  a  parent  out  of  prison ;  11th.  Marrying  without 
parentis  consents  while  a  minor;  12th.  A  daughter  refusing  a 
suitable  establishment  in  marriage,  to  lead  a  life  of  prostitution. 
The  first  ten  of  the  above  causes  justify  the  disinherison  of  grand- 
children.  The  causes  for  which  ascendants  may  be  validly  disin- 
herited by  their  descendants,  are  equally  precise,  and  are  ei^ht 
in  number;  1st  If  the  parent  has  accused  the  child  of  a  capital 
crime,  except  treason;  2d.  An  attempt  to  take  his  life;  3d. 
Using  violence  to  prevent  a  child  from  making  a  will ;  4th.  R&- 
fusin^  sustenance ;  5th.  Neglecting  to  take  care  of  a  child  insane ; 
6th.  Neglecting  to  ransom  him  from  captivity ;  7^^*  ^^  ^^^  ^  ^^ 
ascendants  has  attempted  another^s  life,  he  may  be  disinherited 
by  the  descendant ;  8th.  Incestuous  commerce  with  the  son^s  wife. 

The  same  title  contains  the  restrictions  on  the  liberality  of 
husband  and  wife  towards  each  other,  by  marriage  settlement  or 
otherwise.  It  also  maintains  the  principles  of  the  **Edit  dea 
Secondea  Nods'"  in  France,  the  work  of  the  Chancellor  DerHo^ital, 
which  forbids  a  man  or  woman  who  contracts  a  second  marriage, 
having  children  by  a  previous  one,  from  giving  to  the  second 
husband  or  wife  more  than  the  least  child'^s  portion,  and  that  only 
in  usufruct ;  and  in  no  case  can  the  donation  exceed  one-fifth  of 
the  donor^s  estate. 

dd.  The  code  proceeds  to  the  third  means  of  acquiring  pro- 

E^rty,  to  wit,  by  tne  effect  of  obligations,  resulting  from  contracts, 
ut,  before  entering  in  detail  into  the  minute  consideration  of  the 
vast  variety  of  agreements  and  contracts,  and  the  rules  peculiar 
to  each,  it  developes  those  principles  in  the  abstract,  which  are 
equally  applicable  to  all  the  engagements  which  may  be  formed  by 
the  agreements  of  parties.f  It  is  an  epitome  of  the  Roman  law  of 
contracts,  divested  of  some  of  its  refinements  and  subtleties.  It 
is  that  part  of  Roman  jurisprudence,  which  displays  in  the  greatest 
perfection  {>rofound  wisdom  and  equity,  and  that  acute  logic  which 
nave  made  it  to  be  considered  as  among  the  most  perfect  forms  of 
written  reason. 

Among  the  most  important  contracts  treated  of  in  this  part  of 
the  code,  is  that  which  regulates  the  pecuniary  rights  and  interests 
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of  niarried  persons,  in  relation  to  strangers,  and  between  them-r 
selves.  It  may  be  remarked  that,  by  the  dvil  law,  marriage  was 
not  originally  a  means  of  acauiring  propertv^ ;  that  the  husband, 
so  fair  nom  acquirihfif  even  tne  personal  effects  of  his  wife,  was 
not  entitled  to  the  administration  of  her  property ;  but  the  com- 
munity of  gains,  as  established  by  the  customary  law  in  France, 
transferred  to  the  husband  substantially  the  personal  or  moveable 
property  of  the  wife.  In  Louisiana,  whenever  a  marriage  is  con- 
tracted without  any  special  stipulations  on  the  subject,  a  com- 
munity of  gains  takes  place,  by  operation  of  law,  in  relation  to 
their  niture  acquisitions ;  but  tne  property  previously  owned  by 
the  wife,  of  whatever  nature  it  may  be,  does  not  compose  a  part 
of  the  stock  in  trade :  it  is  composed  only  of  the  profits  of  the 
property  of  which  the  husband  has  the  administration,  of  .the 
produce  of  their  reciprocal  industry,  and  of  all  the  property  ac- 
quired during  the  marria^,  by  both  or  either,  except  donations 
made  to  one  of  the  parties,  or  an  inheritance  falling  to  either. 
By  the  Code  Napoleon^  the  moveable  effects  of  the  wife  and 
husband  before  marriage  fall  into  the  community,  and  their 
moveable  debts  are  equally  a  charge  on  it ;  moveable  property, 
acquired  by  inheritance  during  the  marriage,  also,  by  the  law  of 
France,  enters  into  the  community.  In  Louisiana  it  is  otherwise ; 
and  each  is  only  liable  for  his  own  debts  contracted  before  mar- 
riage.  The  husband,  in  relation  to  the  common  acquisitions,  is 
the  absolute  master  and  head  of  the  partnership ;  he  may  dispose 
of  the  whole  without  the  wife''s  consent:  but  at  the  dissolution  of 
the  Inarriage,  she,  or  her  heirs,  may  exonerate  herself  from  the 
payment  of  any  of  the  debts,  by  renouncing  the  community ;  but, 
if  she  accepts  or  intermed^es,  she  is  liable  for  one^half  of  the 
debts,  and  is  entitled  to  one-half  of  the  property  which  remains. 
On  renouncing,  she  ia  entitled  to  take  back  what  she  brought  into 
marriage.  It  is  obvious  that  the  wife  has  no  vested  rijjht  in  the 
property  acquired  as  above  stated,  imtil  the  dissolution  of  the 
marriage ;  that  her  right  is  altogether  eventual,  and  depends  upon^ 
her  own  option.  She  is  allow^  time  to  deliberate  whether  she 
will  accept  or  renounce ;  and  on  accepting,  either  tacitly  or  ex- 
pressly, she  becomes  irrevocably  liable  for  one-half  of  tne  debts 
contracted  during  marriage,  out  of  her  own  private  fortune. 

But  the  parties  have  a  right,  by  previous  contract,  to  regulate 
.  their  pecu9iary  interests  otherwise,  and  as  they  please,  provided 
their  agreement  do  not  tend  to  alter  the  legal  order  of  oescents, 
nor  to  derogate  from  the  legitimate  authority  of  the  husband,  as 
the  head  of  the  family,  and  contain  nothmg  contrary  to  0(x>d 
morals.  They  may  stipulate  that  their  future  acquisitions  uiaU 
be  regulated  by  the  laws  of  any  state  of  the  UnioB^and  renounce 
the  laws  of  Lc^uisiana  in  th^t  particular,  that  there  shall  exist  no 
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community  of  property,  or  a  modified  one.  We  have  idreadtjr 
seen  what  donations  they  are  capable  of  making  to  each  other,  in 
consideration  of  marriage,  and  under  what  modifications. 

The  most  usual  convention  by  marriage  contract  is  the  settle- 
ment of  ddwry.  By  dowry  is  meant  that  pronerty  which  the  wife 
brings  to  the  husband ,  to  aid  in  supporting  tne  chaigcF  of  matri- 
mony.  Whatever  is  settled  on  her  by  the  contract,  either  by 
herself  or  parents,  or  even  strangers,  whether  in  money  or  other- 
wise, constitutes  her  dowry.  It  can  neither  be  settled  nor  aug- 
mented during  marriage.  The  husband  alone,  has  the  adnunis^ 
tration,  and  he  cannot  be  deprived  of  it,  except  on  a  separation 
of  property,  when  it  is  in  danger  from  the  dissipation  and  extras 
vagance  or  the  husband.  If  it  consist  of  moveable  efiects,  esti- 
mated by  the  contract,  they  become  the  property  of  the  husband^ 
and  the  estimated  value  which  he  owes  her  constitutes  the  dower^ 
and  its  restitution  is  secured  by  a  tacit  mortgage  on  all  the  im* 
moveables  of  the  husband  and  of  the  community.  But  immovea- 
bles settled  as  dowry,  even  with  an  estimation,  remain  the  property 
of  the  wife,  unless  expressly  declared  otherwise.  The  opwry  m 
inalienable,  even  with  the  consent  of  both  husband  and  wife, 
unless  express  authority  be  given  for  the  purpose  by  the  marriage 
contract,  except  for  the  establishment  of  the  wife^s  children  by  a 
former  marriage  with  the  husband^s  consent ;  and  if  he  revise 
them,  with  the  authorization  of  the  judge ;  provided,  in  the  last 
case,  the  husband  cannot  be  deprived  of  the  enjoyment  of  the 
dowry.  They  may  also  ffive  the  dotal  efiects  for  the  establish- 
ment of  their  common  childrein.  They  may  likewise  cause  the 
dotal  efiects  to  be  sold  at  public  auction,  with  the  authority  of  the 


dowry,  of  a  date  certain,  anterior  to  the  marriage ;  or  for  the 
purpose  of  making  heavy  repairs,  indispensably  necessary  for 
preserving  the  immoveables;  or  for  the  purpose  of  partition  of  the 
same  with  a  co-proprietor.  The  husband,  in  the  administration  of 
the  dowry,  is  bound  by  the  obligations  of  an  usufructuary. 

That  property  of  the  wife  which  is  not  settled  as  dowry,  is 
called  paraphernal,  or  extra-dotal.  Her  husband  has  not  neces- 
sarily tne  administration  of  it,  but  she  cannot  alienate  it  without 
his  consent.  The  husband'^s  estate,  when  he  has  the  administra- 
tion by  her  consent,  is  tacitly  mortgaged  for  the  performance  of 
the  obligations  of  an  usufructuary. 

The  code  makes  ample  provi&ion  for  the  surviving  husband  or 
wife,  in  cases  of  great  disparity  of  fortune,  whenever  provision 
has  not  been  made  adequately,  either  by  testament  or  otherwise, 
by  what  is  termed  the  marital  portion.    Where  either  party  dies 
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xicli,  leaving  the  surviyor  in  necesritous  ciicumstancee,  such 
sumTor  has  a  right  to  take  oat  of  the  estate  in  full  property  one 
fourth,  if  .there  be  no  children ;  the  same  in  usufruct,  if  there  be 
but  three,  or  a  smaller  number  of  children;  and  if  more  than 
three  children,  then  only  a  child^s  portion  in  usufruct,  and  is 
liable  to  account  for  any  legacy  in  his  or  her  fayour. 

The  contract  of  sale  is  next  treated  of  by  the  code.  We  should 
hardly  be  pardoned  an  analysis  of  the  rules  of  this  contract.  We 
cannot  ayoid  noticing,  howeyer,  a  few  particulars  in  which  the 
dyil  diflPers  in  some  respects  from  the  common  law.  The  code 
distinguishes  those  circumstances  which  constitute  the  esBence 
from  Uiose  which  are  only  of  the  nature  of  a  sale.  Only  three 
things  constitute  its  essence ;  to  wit,  a  thin^  sold,  a  price,  and  the 
consent  of  parties  legally  expressed.  It  fmlows  that,  as  between 
the  parties,  a  sale  is  complete,  and  the  property  is  transferrod,  by 
the  mere  consent  of  the  parties ;  but,  in  rolation  to  third  persons, 
it  is  necessary  thero  should  be  actual  delivery  of  moveables ;  and, 
as  respects  immoveables,  that  the  written  contract  should  be  re- 
corded. By  the  Roman  law,  the  property  vested  only  by  deUveiy  i 
<<  TrcUliHonibtMf  non  nudia  cansentionioua  daminia  verum  trans- 
fertmtur.'"  That  which  is  only  of  the  nature  of  a  sale  may  be 
dispensed  with  by  agreement,  and  yet  the  contract  remun  perfect. 
Warranty  is  of  that  nature.  He  who  sells  by  a  necessary  impli- 
cation, warrants  the  thing  sold  if  the  parties  be  silent  on  the 
subject ;  but  they  may  stipulate  that  the  vendor  does  not  warrant 
or  that  the  warranty  shall  only  be  a  modified  one.  The  extreme 
simplicity  of  conveyances  may  be  inferred  from  these  principles. 
In  case  of  eviction,  the  vendor  is  liable  to  restore  the  price  paid, 
to  refund  the  revenues,  or  firuits,  or  mean  profits,  when  the  pur- 
chaser has  been  ordered  to  pay  them  to  the  party  evicting  him, 
together  with  the  costs  of  suit  and  other  incident«i  damans ;  and 
he  is  bound  to  pay,  or  cause  to  be  naid,  for  the  useful  improve- 
ments made  by  him.  And  if  the  tning  has  risen  in  value,  he  is 
bound  to  pay  the  incroased  value  at  the  time  of  the  eviction.  If 
the  vendor  sold  in  bad  faith,  he  is  even  liable  to  pay  expences  laid 
out  in  mero  embellishments. 

The  principles  of  the  contract  of  sale  apply  to  the  assignment 
of  debts  and  incorporeal  rights,  other  than  papers  governed  by  the 
lex  mercatoriay  or  choaea  m  action.  The  transfer  is  complete  by 
the  consent  of  parties,  and  surrendering  the  evidence  of  the  daim. 
But  so  far  as  third  persons  aro  concerned,  the  assignment  is  in- 
complete, until  notice  has  been  given  to  the  debtor.  This  notice 
is  equivalent  to  the  delivery  of  moveables,  and  until  it  has  been 
given,  the  debt  assigned  is  liable  to  be  attached  in  the  hands  of 
the  debtor  by  the  creditor  of  the  original  creditor  or  assignor. 
He  who  sells  a  debt  warrants  its  epstence,  but  not  the  solvency  of 
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the  debtor,  unless  specially  stipulated.  The  asn^or  parts  with 
his  whole  interest,  and  suit  cannot  be  maintained  m  his  name  for 
the  use  of  the  assignee,  as  at  common  law.  He  against  whom 
a  litigious  riffht  has  been  sold,  has  a  right  to  exonerate  himself 
on  paying  only  what  the  assignee  has  ^ven  for  it,  together  with 
interest.  No  claim  is  consi£ied  as  htigious  unless  a  suit  has 
already  been  brought  in  relation  to  it. 

It  is  not  our  purpose  to  follow  the  code  through  the  full  and 
dear  development  of  the  principles  which  govern  the  contracts 
of  exchange,  letting  and  hinng,  partnership,  ban  for  consumption, 
(muiuumj)  loan  for  use,  (cammodaiumy)  deposit  and  mandate,  or 
commission ;  and  that  dass  called  aleatory.  We  content  our- 
selves with  referring  to  those  elementary  writers  who  were  the 
guides  of  the  legislators,  particularly  the  works  of  Pothier.  We 
cannot  forbear,  however,  making  a  single  remark  on  the  subject  of 
interest,  as  regulated  by  the  code.  It  is  considered  eitner  as 
constitutional  or  legal,  it  is  lawful  to  stipulate  an  interest  at  ten 
per  cent.,  but  the  agreement  must  be  in  writing ;  and  the  proof  o£ 
It  by  witnesses  is  not  permitted.  When  no  interest  is  agreed  oa 
by  tne  parties,  the  rate  established  by  law  is  five  per  cent ;  but  it 
does  not  begin  to  run  from  the  day  the  debt  falls  due,  as  at  com- 
mon law,  but  from  the  comm^icement  of  a  suit  for  its  recoveryi— 
except  when  the  debt  is  due  for  the  price  of  immoveables  or  slaves, 
or  their  property,  which  yields  revenues  or  fruits. 

We  next  pass  to  the  important  title  of  mortgages  and'privileges^ 
which  presents  peculiarities  worthy  of  a  more  ample  notice  than 
we  have  room  to  give  it.  Mortgage,  the  hypotheca  of  the  Roman 
law,  is  a  real  right  in  an  immoveable,  belonging  to  a  debtor, 
tending  to  secure  the  performance  of  an  obUgadon,  by  means  of 
the  prdTerence  which  it  gives  to  the  creditor  or  mortgagee  over 
other  creditors.  It  gives  only  a  lien,  without  transferring  either 
the  title  or  possession  of  the  tbin^  subject  to  it.  The  fulure  to 
pay  the  debt  or  perform  the  obligation,  which  it  is  intended  to 
secure,  does  not  vest  the  title  in  the  mortoagee.  It  gives  hibi 
only  the  right  to  have  the  property  sold,  and  to  be  paid  out  of  itd 
price,  in  preference  to  other  creditors  of  the  mortgager :  and  his 
right  adheres  to  the  property  itself,  into  whosesoever  hands  it  may 
pass.  Mortgages  are  of  three  classes :  1st.  That  which  results 
from  an  express  agreement  in  writing  between  the  debtor  and 
creditor,  ana  is  caUed  the  convention^  mortgage ;  2d.  Judicial, 
which  results  from  a  judgment  ^ven  against  a  debtor,  from  the 
day  of  its  date;  and,  3d.  Tacit  or  legal  mortgages  which 
exist  by  virtue  of  the  law  alone.  Conventional  and  judicial 
mortgages  have  no  effect  againi^t  third  persons,  until  recorded  or 
registered  in  the  ofiice  of  the  register  of  mortgages.  Tacit  or 
legal  mortgages  exist  without  any  agreement^  on  afl  the  property 
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of  the  debtor.  The  minor  has  such  a  mori^^age  on  all  the  pro- 
perty of  his  tutor,  which  dates  and  takes  effect  from  the  day  of 
his  appointment ;  the  wife,  on  her  husband'^s  estate,  for  the  restitu- 
tion of  her  dowry  and  dotal  effects,  alienated  by  her  husband, 
which  she  brought  into  marriage — ^for  the  restitution  of  similar 
effects  accrued  to  her  during  marriage — ^to  indemnify  her  against 
debts  contracted  by  her  jointly  with  nim,  and  to  replace  her  nere- 
ditary  property  alienatea  for  nis  benefit.  Numerous  other  tacit 
mortgages,  in  similar  cases,  are  enumerated  by  the  code,  which 
create  such  a  confusion  of  incumbrances,  that  it  is  dangerous  to 
deal  with  a  man  whose  situation  in  the  ^neral  relations  of  society 
is  not  well  understood.  No  public  notice  by  registry  is  required 
to  give  legal  mortgages  effect  against  third  persons,  and  those 
secret  liens  attach  to  all  the  immoveables,  present  and  future,  of 
the  debtor.  This  evil  was  partially  remedied  by  an  act  f£  the 
legislature,  in  1813.  Mortgages  are  either  eeneral  or  special : 
general  when  they  affect  all  the  immoveables  of  the  debtor, 
present  and  future ;  and  special,  when  only  specific  property  is 
affected.     Moveables  are  not  sulyect  to  mortgage. 

On  the  failure  of  payment  of  the  sum  secured  by  mortgage,  the 
remedy  of  the  mortgage  creditor  varies  according  to  the  evidence 
of  his  right,  and  according  to  the  situation  of  the  property.  If 
the  contract  be  evidenced  by  an  authentic  act,  that  is,  an  act 
passed  before  a  notary  public  and  two  witnesses,  it  is  considered 
as  importing  a  confession  of  judgment ;  and,  if  the  property  be- 
still  in  possession  of  the  debtor,  the  creditor  may,  on  makmg  oath 
that  the  debt  is  due,  obtain  from  a  judge  in  chambers  a  sum- 
mary order  of  seizure  and  sale ;  and  the  property  is  sold  as  under 
an  oT&nBTy  Jieri  fiwias.  But  if  the  title  be  not  authentic,  judg- 
ment  must  be  obtained  in  the  ordinary  way.  And  if  the  property 
has  been  alienated,  even  when  the  title  is  authentic,  a  judgment 
must  be  first  obtaiiied,  and  its  seizure  may  then  be  ordered  on 
producinff.  a  copy  of  the  mortga^  and  a  copy  of  the  judgment, 
supported  by  the  oath  of  the  creditor,  that  the  amount  is  due  and 
unpaid,  and  that  the  property  is  in  possession  of  a  third  person ;  - 
but  it  cannot  be  seized,  until  after  ten  days^  notice  to  the  third 
possessor,  who  has  a  right  within  that  delay,  either  to  pay  the 
debt,  or  abandon  the  property  to  be  sold,  or  make  any  legal-  op- 
position to  the  sale,  grounded  on  a  want  of  registry,  payment,  or 


that  there  is  other  property  yet  in  possession  of  the  debtor,  subject 
to  the  same  mortgage,  and  which  ought  to  be  first  sold. 

Privileges  are  a  species  of  mortgage  of  a  higher  order,  which 
derive  their  force  and  preference,  not  from  their  priority  o£  date, 
or  regbtry,  but  from  tne  nature  and  consideration  of  the  debt, 
whose  payment  they  are  intended  to  secure;  and  which  alone, 
without  smy  record,  gives  them  a  preference  over  other  credilOTSy 
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even  hjrpothecary.  The  whole  doctrine  of  mortoages  and  pri- 
vileges rests  on  the  fundamental  principle>  that  aU  ue  property 
of  a  debtor  forms  the  common  pledge  of  his  creditors,  and  that 
each  would  be  entitled  to  be  paid  in  equal  proportion  out  of  its 

i>roceeds,  weire  it  not  for  the  preference  allowed  by  the  law  in 
avour  of  particular  creditors :  a  preference  created  eitner  by  previ- 
ous contract,  or  by  mere  operation  of  law,  as  in  mort^^ages  of 
different  kinds ;  or  resulting  trom  the  nature  of  the  debt  itself,  as 
in  cases  of  privileges.  Moveables  as  well  as  immoveables  are 
subject  to  privileges.  There  are  three  classes  of  privileges:  Ist. 
Those  which  exist  at  the  same  time  on  all  the  immoveimles  and 
moveables  of  the  debtor :  2d.  Those  which  exist  only  on  parti- 
cular moveables :  and,  3d.  Those  which  exist  only  on  particular 
immoveables. 

The  first  class  embraces  funeral  charges,  law  charges,  medical 
attendance  during  the  last  sickness,  wages  of  domestics  for  the 
last  or  current  year,  the  price  of  provisions,  furnished  the  family 
during  the  last  six  months  by  butchers,  bakers,  and  the  like ;  and 
durinff  the  last  year,  by  boarding  houses  and  taverns ;  creditors  of 
this  dass  are  entitled  to  be  paid  out  of  the  whole  mass,  in  the 
order  mentioned,  in  preference  to  all  others,  even  those  having 
special  or  legal  mortgages  of  an  anterior  date. 

The  second  dass  embraces  wages  of  overseers  for  the  last  or 
current  year,  on  the  crop  of  the  year,  landlords  for  the  rent  of 
lands  or  houses,  or  the  hire  of  slaves  engaged  in  farming  on  the 
crop,  and  furniture  in  the  house  or  farm,  and  on  every  thing  which 
serves  for  working  the  farm ;  the  debt  secured  by  special  pledge, 
on  the  thin^  pledged,  for  money  expended  in  preserving  tne 
thing,  the  price  due  for  moveables,  when  they  remain  in  the  pur- 
chaser's possession,  tavern  bills  on  the  effects  of  the  traveller  left 
with  the  inn-keeper,  charges  of  carriers  on  the  thing  carried,  and 
debts  arising  from  abuses  and  peculation  of  public  omcers,  on  the 
amount  of  tneir  official  bonds. 

The  third  class  includes  the  privilege  of  the  vendor  of  an  im- 
moveable on  the  immoveable  itself,  for  the  payment  of  the  price, 
whether  sold  on  credit  or  not,  and  whether  any  special  mortoage 
be  reserved  or  not,  provided  there  has  been  no  novation  of  the 
debt;  the  privilege  of  architects  and  other  imdertakers,  brick- 
layers and  other  workmen  employed  in  constructing  or  repairing 
houses  or  other  edifices^  on  the  buildings  constructed  or  repaired 
by  them. 

Prescription,  which  the  code,  it  will  be  recollected,  ranks 
amon^  the  modes  of  acqtdring  property,  is,  in  effect,  nothinj^  but 
a  limitation  of  actions.  The  law,  by  fixing  the  period  within 
which  a  suit  must  be  brought,  virtually  exonerates  a  debtor  firom 
the  payment  of  his  debt|  on  the  presumption  arising  from  the 
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mere  lapse  of  time,  that  it  has  been  paid,  or  confirms  a  defective 
title  to  sand  possessed  by  him,  by  barring  the  action  of  the  Inti- 
mate proprietor. 

The  longest  prescription,  is  that  of  thirty  years;  after  that 
period,  all  personal  and  real  actions  are  for  ever  barred;  the 
nakedpossessor  of  an  immoveable,  after  thirty  years  uninterrupted 
and  puolic  possession  without  any  dtle,  cannot  be  disturbed. 

£fe  who  possesses  an  immoveable  b^  virtue  of  a  ju^  tiiley 
that  is,  a  title  capable  from  its  nature  or  transferring  the  property, 
such  as  sale,  legacy,  donatiim,  or  the  like,  which  causes  mm  to 
be  considered  as  holding  animo  domitd  during  ten  consecutive 
years,  when  the  adverse  claimant  lives  in  the  state,  or  twenty 
when  he,  lives  abroad,  acquires  a  perfect  right  bv  prescription. 
But  a  tide  defective  in  legal  form  cannot  form  tne  basis  of  the 
ten  years^  pescription.  By  defect  in  form,  is  not  meant  either  a 
want  of  title  in  the  grantor,  or  a  deviation  from  any  set  words  of 
conveyance,  but  a  nullity  arising  from  the  legal  incapacity  of  the 
grantors;  for  example,  a  sale  of  minor'*s  property  by  a  tutor, 
without  pursuing  the  formalities  requirisd  by  law. 

After  ten  years,  also,  architects  or  undertakers  are  released  frum 
all  responsioility,  on  account  of  brick  or  stone  building  erected 
by  them ;  and  after  five  years,  on  account  of  frame  buildings,  or 
finunes  filled  with  brick. 

Moveables  are  prescribed  for,  after  a  public  and  notorious 
possession  of  three  years,  if  the  adverse  claimant  live  in  the  state, 
unless  the  thing  has  been  stolen. 

Claims  of  teachers,  for  lessons  ^ven  by  the  ihonth,  are  pre- 
scribed in  one  year,  uiiless  a  settlement  has  taken  place, 
and  a  npte  given.  The  same  rule  applies  to  the  charges  of 
keejiers  of  taverns,  inns,  and  boarding-nouses,  for  boarding  and 
locmng ;  to  day  labourers,  for  their  work  and  materials  frumished, 
and  domestics  who  let  their  services  by  the  year. 

Arrears  du^  on  Ufe  annuities,  alimony,  the  rent  of  houses,  and 
rural  estates,  Interest  of  money,  and  every  thing  generally  payable 
by  the  year,  may  be  prescribed  against  after,  five  years. 

Prescription  aoes  not  run  against  minors  and  persons  interdicted, 
nor  generally  against  married  women.  **  Contra  non  valeniem 
agerCf  non  cumt  pnEscripHoJ*^ 

We  have  omitted  to  mention  several  modes  of  acquiring  pro- 

at  recognised  by  the  code,  such  as  by  accession,  by  occupancjry 
e  effects  of  quasi  contracts  and  torts ;  nor  will  we  detam 
ouit  readers  by  any  remarks  on  the  last  title,  which  treats  of 
seizure  and  sale,  it  was  our  design  only  to  call  attention  to  a 
system  .of  laws  presenting  pectdiar  features,  to  point  out  some 
of  those  peculiarities,  and  to  inquire  into  the  aptitude  of  that 
system  to  a  pc^ular  government.     To  go  into  a  minute  analysis 
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would  require  more  space  than  we  can  devote  to  the  'subjecti 
Before  we  proceed  to  make  any  remarks  on  the  new  code,  pro- 
midgated  in  1824,  which  is  also  mentioned  at  the  head  of  tins 
article,  we  will  simply  obserre,  that  the  digest  of  the  ciyil  law 
which  we  have  been  examining  has  geneiaUy  been  denominated 
a  code,  with  what  propriety  we  leave  it  to  our  readers  to  de- 
cide. If  by  code  be  meant  an  entire  reffular  system  of  enacts 
ment,  to  serve  as  the  conclusive  guide  of  the  courts,  in  matters  of 
which  it  treats,  to  be  construed  without  reference  to  other  enact- 
ments, then  it  does  not  deserve  that  appellation.  It  seems  ta  ns, 
as  we  have  before  indmated,  rather  a  synopsis  of  the  jurisprudence 
of  Spain,  and  bears  the  same  relation  to  the  great  body  of  her 
laws,  that  the  Institutes  of  Justinian  do  to  the  Pandects,  the 
Code,  and  the  Novels;  a  mere  introduction  to  the  study  of  the 
Roman  law,  and  embracing  only  the  first  elements  of  legal 
science.  It  continued  in  operation  for  fourteen  years  without  any 
material  innovation.  During  that  period,  the  supreme  court  of 
the  state,  composed  of  judges  of  varied  learning  and  deep  re- 
search, rendered  a  series  of  decisions  which  disclosed  the  real 
character  of  the  code,  and  proved  the  danger  of  being  governed 
by  laws,  for  the  most  part  locked  up  in  a  foreign  language,  and 
only  promulgated  for  the  information  of  the  people  at  large,  by 
the  very  adjudications  which  revealed  them,  and  which  were  de* 
cided  by  them.  In  the  mean  time,  a  system  of  kindred  features 
iu  France  had  been  in  operation ;  a  long  train  of  decisions,  by  the 
Court  of  Cassation,  had  fixed  in  a  great  measure  its  just  mter- 
pretation ;  it  had  been  illustrated,  article  by  article,  by  almost 
numberless  commentators  of  the  first  order  of  genius  and  legal 
acquirements,  whose  writings  had  become  the  manuals  of  the  pro- 
fession in  Louisiana.  All  these  formed  the  most  ample  and 
splendid  materials  for  the  collaboration  of  a  reformed  code,  which 
was  much  wanted.  In  March,  1822,  the  legislature,  by  a  joint 
resolution,  dechured,  that  **  three  jurisconsults  be  appomted  by 
joint  ballot  of  both  houses  of  the  ^neral  assembly,  to  revise  the 
civil  code,  by  amending  the  same  m  such  a  manner*  as  they  shall 
deem  advisable,  and  bv  adding  under  each  book,  title,  and  chapter 
of  said  work,  such  of  tne  laws  as  are  still  in  force  and  not  included 
therein,  in  order  that  the  whole  may  be  submitted  to  the  legis- 
lature at  its  first  session,  or  as  soon  as  said  work  has  been  com- 
fileted.^^  They  wer^  authorised  to  add  a  system  of  commercial 
aw  and  a  code  of  practice.  In  pursuance  of  this  resolution, 
Messrs.  Derbigny,  I^vingston,  and  Moreau  Lislet,  all  distin- 
guished for  theur  profound  knowled^  of  the  laws,  and  eminently 
qualified,  wiere  selected  to  accomplish  the  difiicult  and  delicate 
task  oii, giving  this  lart  finish  to  the  legislation  of  the  state.  We 
proceed  to  examine  the  result  of  their  labours,  which  was  sub- 
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mitted  in  dae  time  to  the  IcvisUture,  and,  after  variona  modifi- 
cations  proposed  during  its  mscussion,  was  finally  adopted  and 
promulffated  in  1824,  under  the  title  of  *<  The  Civil  Code  of  the 
State  of  Louisiana.^ 

Before  noticing  the  important  changes  which  it  has  introduced, 
we  wUl  call  the  attention  of  our  readers  to  the  studied  and 
cautious  ambiguity  of  the  ^neral  repealing  clause,  from  which 
the  character  of  ute  code,  either  as  cumulative  to  previous  enact- 
ments, or  as  constituting  an  original  and  unique  system,  is  to  he 
ascertained.  It  declares  that,  **  from  and  after  the  promulgation 
of  this  code,  the  Spanish,  Roman,  and  French  laws,  which  were 
in  force  when  Louisiana  was  ceded  to  the  United  States,  and  the 
acts  c^  the  legislative  council  of  the  legislature  of  the  territory 
of  Orleans,  and  of  the  legislature  of  the  state  of  Louisiana,  he 
and  are  hereby  repealed,  in  every  case  for  which  it  has  been 
specially  provided  in  this  code,  and  that  they  shall  not  be  invoked 
as  laws,  even  under  the  pretext  that  their  nrovisions  are  not  con- 
trary or  repugnant  to  this  code.*"  It  womd  seem  that  where  the 
code  is  silent  on  a  particular  matter,  any  preexisting  law  on  that 
subject,  whether  of  French  or  Spanish  oriffm,  or  of  native  growth, 
would  be  considered  as  still  in  force ;  and  we  believe  it  has  been 
already  decided,  that  the  title  of  seizure  and  sale  contained  in  the 
old  code,  and  not  expressly  re-enacted  in  the  new,  is  yet  in  ope- 
ration. But  where  the  new  code  enacts  a  general  rule  on  a  given 
subject,  and  a  Spanish  law  on  the  same  subject  contains  an  excep- 
tion not  specially  provided  for  in  the  code,  does  the  exception  yet 
exist  ?  Can  the  Spanish  law  be  invoked  at  aU  as  a  statute  in  pari 
maierid  f  and  will  such  be  considered  as  **  a  case  for  which  U 
has  been  specially  provided  t^  These  are  questions  which  we  are 
not  prepared  to  answer. 

Tne  new  code,  independently  of  the  oreat  changes  which  it 
has  introduced,  to  some  of  which  we  shafi  advert  by  and  by,  is 
much  more  frill  and  explicit  in  the  doctrinal  parts  than  the  former 
digest  The  theory  of  obligations  particularly  deserves  to  be 
mentioned,  as  comprising  in  a  condensed  and  even  elegant  form, 
the  most  satisfactory  enunciation  of  general  principles.  The  juris- 
consults appear  to  have  profited  by  the  great  work  of  Toul- 
lier,  entitled  "  Le  Droit  Civil  Franyais,''  recently  published 
in  France,  and  often  referred  to  in  the  reports  before  us.  It  is, 
indeed,  a  work  of  rare  excellence,  at  once  profound,  ludd,  and 
eloquent.  Many  of  the  decisions  of  the  supreme  court  have  been 
incorporated  into  the  code.  The  general  arrangement  of  matter 
is  the  same;  the  same  division  into  books,  titles,  and  chapters; 
«nd  subdivision  into  articles,  except  that  the  articles  are  numbered 
from  the  beffmning  through  the  code,  which  renders  it  much  more 
convenient  for  reference.     It  contains  3522  articles,  and  a  tide 
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has  been   added  to  fix  the  signification  of  words  used  in  the 
work. 

The  most  striking  and  material  changes  introduced  1>y  the  new 
code  relate  to  the  rales  of  sucession,  and  the  enlarged  liber^  of 
disposing  of  property  by  last  will,  by  entailing  the  portions  wnich 
must  be  reseryed  for  forced  heirs.  No  change  has  been  made  in 
the  succession  of  descendants.  It  will  be  recollected  that,  by 
the  former  system,  ascendants,  however  remote,  excluded  aU 
collaterals,  even  brothers  and  sisters;  but  by  the  new  code,  when 
the  deceased  has  left  no  descendants,  having  father  and  mother, 
brothers  and  sisters,  or  the  descendants  of  tne  latter,  the  estate  is 
divided  into  two  equal  portions,  of  which  one-half  goes  to  the 
parents  to  be  equally  divided  between  them,  and  the  other  half  to 
the  brothers  and  sisters,  or  their  representatives ;  but  if  only  one 
parent  survive,  then  the  portion  which  he  or  she  would  have 
mherited  goes  to  the  brothers  and  sisters,  thus  giving  them  three- 
fourths,  and  the  surviving  parent  one-fourth  of  the  estate.  But  if  the 
deceased  has  left  neither  father,  nor  mother,  nor  brother,  norsbter, 
nor  descendants  of  the  latter^  but  only  more  remote  descendants, 
they  inherit  the  whole,  to  the  exclusion  of  other  collaterals.  If 
there  be  ascendants  in  the  same  degree,  in  both  paternal  and  ma- 
ternal lines,  the  estate  is  equally  divided  between  the  two  lines, 
whether  the  number  of  ascendants  be  equal  or  not  in  each  line, 
and  they  inherit  per  capita ;  but  if  there  be  in  the  nearest  degree 
only  one  ascendant  in  the  two  lines,  he  excludes  the  more  remote. 
Ascendants  inherit  exclusively  the  real  estate,  and  slaves  given  by 
them  to  their  children,  or  other  descendants,  if  the  objects  them- 
selves exist  in  the  succession ;  and  if  they  have  been  alienated, 
and  a  part  or  the  whole  of  the  price  impaid,  they  are  entitled  to 
receive  it,  and  they  also  succeed  to  the  right  of  redeeming  the 
property  thus  alienated,  if  sold  under  such  a  condition.  They 
also  take  back  from  the  estate  of  a  child  deceased  without  issue  the 
dower  settled  by  them  in  money.  Brothers  and  sisters,  or  their 
descendants,  exclude  more  remote  ascendants  than  fi^ther  and 
mother,  and  inherit,  in  concurrence  with  the  latter,  as  before 
stated.  The  {>artition  among  brothers  and  sisters  is  made  in 
equal  portions,  if  they  are  all  of  the  same  marriage ;  but  if  there 
be  some  full  brothers,  and  others  of  the  half  blood,  the  estate 
which  they  are  to  inherit  is  divided  into  two  portions,  of  which 
the  full  brothers  together  take  one  half  and  come  in  for  their  pro- 
portion of  the  other  half,  in  concurrence  with  the  half  brothers, 
according  to  the  number  of  all  the  brothers  taken  together. 

The  new  code  regulates  the  disposable  portion  and  the  reserved 
portion,  or  legitime^  as  follows: — ^Ascendants  can  dispose  of 
two-thirds  of  their  estate,  if  they  have  but  one  descendant ;  if  two, 
they  may  dispose  of  one  half  only ;   and  one-third,  if  they  have 
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more  than  two  childieii.  More  remote  asccndaiila  are  no  lonMr 
considered  as  forced  hem ;  their  descendants  may  dispose  of  we 
whole  of  their  property  without  reservation  in  their  iavour. 

The  natural  father  may  give  by  donation  inter-rivoSy  or  moriU 
eausiy  to  a  natural  chilo,  duly  acknowledged,  one-fovvth  of  his 
property  9  if  he  leave  legitimate  ascendants,  or  brothers,  or  aisteis, 
or  their  descendants,  reserving  three-fourths  for  them;  and 
be  may  give  one-third  to  the  prejudice  of  more  remote  collate- 
rals, and  in  both  cases  be  can  ^ve  no  part  of  the  residue  to 
strangers. 

The  forms  of  testaments  remain  as  before,  except  that  two  kinds 
of  less  formal  wills  are  recogmxed.  The  one  is  what  is  called  the 
military  testament,  whicb  may  be  made  by  persons  employed  in 
armies  in  the  field,  or  on  a  military  expcmtion^  and  mj  be 
received  by  a  commissioned  officer,  in  presence  of  two  witnesses. 
It  may  be,  in  certain  cases,  received  by  the  surgeon ;  but  becomea 
null  SIX  months  after  the  return  of  the  testator  to  a  place  where  he 
has  an  opportunity  of  employing  the  usual  forms.  Testaments 
made  during  a  voyage  at  sea  may  be  received  by  the  captain  or 
master,  in  presence  of  three  witnesses,  taken  by  preference  from 
among  the  passengers;  in  default  of  them,  from  among  the 
crew ;  but  it  is  not  valid,  unless  the  testator  dies  at  sea,  or 
within  three  months  after  arriving  where  he  is  able  to  employ 
the  usual  forms. 

Some  of  the  clauses  of  disinherison,  recognised  by  the  old  code, 
have  been  expressly  abrogated,  to  wit :  in  relation  to  descendants, 
the  ninth  and  twelfth  above^numerated.  and  in  relation  to  aa- 
cendantSy  the  eighth ;  leavins  the  rest  in  force.  Testaments  made 
abroad  are  conddered  as  valia,  in  re  ation  to  property  in  the  state, 
if  formal,  according  to  the  law  of  the  place  where  they  are  made. 
Another  feature  of  ^at  liberality  has  ever  marked  this  system  ; 
that  aliens,  are  permitted  to  inherit,  and  transmit  by  inheritance, 
any  sp^ies  of  property  in  the  state. 

The  new  order  of  successioiL  conforms  to  that  established  in 
France  by  the  Code  Napoleon^  and  will  be  found  to  be  copied 
almost  predsely  from  the  118  Novel  of  Justinian,  from  which  the 
Spanish  ndes  of  descent  had  deviated  in  some  essential  particulars. 
The  law,  in  preferring  brothers  and  sisters  to  a  grandfather  or 
grandmother,  or  even  iiiore  remote  ancestors,  has  wisely  consulted 
the  probable  wishes,  as  well  as  the  natural  duty,  of  the  intestate, 
and  makes  such  a  disposition  of  his  estate  as  ne  probably  would 
have  done,  had  he  made  a  will.  Natural  children,  duly  acknow. 
ledged  in  France,  are  entitled  by  law  to  the  same  portion  .of  thfir 
father  and  mother^s  estate  as  they  are  capable  of  receiving  in 
Louisiana,  by  donation  or  testament;  and  there  they  can  claim 
nothing  except  alimony,  whenever  they  have  not  been  expressly 
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provided  for,  and  never  inherit  as  heirs,  concurrently  with  Inti- 
mate children  or  ascendants. 

By  the  former  code,  and  the  general  principles  of  the  law,  a 
surety  could  not  complain  that  the  creditors  had  given  ah  indul- 
gence to  the  principal  debtor,  and  could  not  discharge  himself, 
unless  the  creditor  nad  by  his  act  put  it  out  of  his  own  power  to 
subrogate  the  sureties,  in  all  his  recourse  against  the  debtor  on 
receivmg  payment  from  the  party ;  but  by  die  new  code,  ^<  the 
prolongation  of  the  term  granted  to  the  prmcipal  debtor,  without 
the  consent  of  the  surety,  operates  the  discharge  of  the  latter.^ 

It  has  struck  us,  also,  that  more  satisfiMstory  provisions  hava 
been  made  ^or  the  administradon  of  estates  by  the  new  code ;  that 
creditors  have  a  more  direct  and  better  marked  Course  to  pursue 
for  the  attainment  of  their  rights,  and  that  when  a  succession  is 
accepted  with  the  beneiSt  of  inventory,  the  beneficiary  heir  is 
subjected  to  the  more  immediate  control  of  creditors. 

In  these  particulars  the  system  is  greatly  improved.  Essential 
changes  have  been. made  in  the  title  g£  prescriptions.  None  now 
exist,  which  are  not  expressly  enumerated  in  the  code.  Actions 
on  bills  of  exchange  and  promissory  notes,  and  on  all  efiects 
transferrable  by  in&rsement  or  delivery,  except  bank  notes,  are 
prescribed  in  five  years,  instead  of  thirty,  as  by  the  old  code.  The 
doctrine  of  mortgages  and  privileges  remains  essendaUy  the  same. 
In  addition,  however,  to  the  legal  mortgage  in  favour  of  the  wife 
on  her  husband'^s  real  estate,  to  secure  the  restoration  of  her  dowry 
and  other  rights,  she  has  a  privilege  on  the  moveables,  which 
gives  her,  however,  only  a  preference  over  simple  creditors  for  her 
dowry  alone.  There  still  remain  many  secret  or  tacit  liens  on  real 
estate,  arising  out  of,  or  resulting  from,  acts  of  administration,  or 
intermeddling  in  the  concerns  of  minors,  which  occur  in  the  ordi- 
nary  business  of  life,  of  which  no  adequate  notice  can  be  given  to 
strangers  by  a  ]^ublic  record.  In  relation  to  these  incuinbrances 
alone,  the  maxim  of  caveat  emptor  emphatically  applies;  but  the 
basis  of  the  whole  system  of  judicial  and  conventional  mort^ases 
is  publicity ;  and  he,  who  neglects  to  inscribe  or  record  his  judg- 
ment or  his  contract,  cannot  avail  himself  of  it  to  the  ptrjudice  of 
third  persons,  who  have  acquired  rights  in  ignorance  m  its  exist- 
ence. Even  a  judgment  recovered  m  another  state,  and  recorded 
in  Louisiana,  creates  a  mortgage  on  all  the  property  of  the  debtor, 
from  the  date  of  its  registry. 

Such  is  a  general  outline  of  the  jurisprudence  of  Louisiana.  We 
cannot  enter  mto  any  detailed  comparison  of  the  two  codes  and  the 
changes  introduced,  nor  have  we  space  to  animadvert  on  parts  of 
the  system  liable  to  great,  objections — we  allude  to  the  efiect  of 
the  matrimonial  community  of  gains,  and  the  shackles  and  restric- 
tions o..  testamentary  disposition  of  property. 
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The  law' of  LouinAiia  is  iinexceptioiuible  in  its  excellent  intm- 
dons  for  the  protection  of  personal  liberty  which  are  finmoed  on 
the  conunon  law  of  England.  Its  other  oepartments  rest  on  the 
foundation  of  the  civil  law  of  Rome,  as  adopted  b^  nations  of 
modem  times,  and  illustrated  by  the  jurisconsults  of  Italy,  Grer- 
many,  France,  and  Spain. 


Art.  VI.— the  NEW  POLICE  BILL. 

The  re-appointment  of  the  Police  Committee  evinces  that  this 
bill  is  not  intended  as  the  only  measure  for  the  protection  of  the 
metropolis,  but  that  the  government  have  others  m  contemplaticm, 
of  which  this  is  the  necessary  forerunner.  In  this  view  Ire  perfectly 
agree :  no  improved  system  could  be  carried  into  effect  with  the 
present  corrupt  and  incompetent  instruments ;  and,  in  saying  this, 
we  do  not  speak  of  the  nigntly  watch  only,  but  of  die  police  in  all 
its  branches. 

We  do  not,  therefore,  join  in  the  outcry  which  has  been 
raised  against  Mr.  Peel,  either  by  those  who  ndicule  the  minute- 
ness, or  deprecate  the  extent,  of  his  first  step:  we  may  have 
wished,  and,  from  something  of  official  flourish,  have  expected  a 
little  more ;  but  we  are  quite  sure  that  he  could  not  have  done 
less. 

Of  the  inefficiency  of  the  parochial  watch  none  can  doubt  who 
have  even  confined  their  attention  to  the  newspaper  accounts  of 
nightlydepredation.  Of  their  insolence,  drunkenness,  drowsiness, 
and  corruption,  all  have  evidence,  whom  business  or  amusement 
have  led  into  the  streets  during  the  hours  of  thrir  ascendanc]^ . 
These  were  evils  that  no  parodiial  board,  however  well  consti- 
tuted, and  however  well  indined,  could  have  absolutdy  prevented ; 
but,  knowing  that  these  boards  are  generally  ill  constituted,  and 
not  always  well  inclined,  we  have  long  since  despsired  of  any  im- 
provement emanating  from  these  irresponsible  authorities. 

A  case  has  occurred  very  opportun^  to  demonstrate  both  our 
propositions.  A  fellow  of  tne  name  of  Beasley,  of  whose  numerous 
Drutialities  we  have  a  distinct  recollection,  appeiured  the  other  day 
at  Bow-street  as  complainant  on  a  watchhouse  charge ;  tide  tables 
were  turned  upon  him,  and  he  was  found  to  have  committed,  in 
his  character  of  watchman,  a  most  outrageous  assault :  in  this 
there  was  nothins  verv  remarkable ;  such  Uiings  were  matters  of 
course;  but  mj.  HaUs,  the  sitting  magistrate,  happened  to 
reinember  that  be  had  suspended  this  very  guardian  of  Uie  peace 
for  previous  offences ;  and  Ford,  the  gaoler,  gave  public  evidence 
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that  this  Beail^  was  the  keeper  of  a  notorious  brothel ;  <^  I  now 
recollect,^  said  Mr.  Halls,  ^*  that  we  suspended  him  on  the  state- 
ment of  some  unfortunate  woman  whom  he  charged  before  me 
with  disorderly  condiict ;  and  I  perfectly  remember  their  stating 
that  he  kept  a  house  of  that  descrijplion,  and  that  he  was  in  the 
habit  of  taking  those  unfortunate  females  to  the  watch-house  who 
refused  or  neglected  to  pay  him  the  tuiuU  contribution.*"  Yet 
this  fellow  was  not  only  originally  selected  as  a  watchman,  but 
after  his  character  had  been  exposed,  after  he  had  been  sus- 
pended by  the  magistrates,  was  again  restored,  by  the  watch- 
committee  of  St.  Martin  in  the  Fields,  to  the  privilege  of  taxing 
prostitution,  and  assaulting  passengers. 

Now  be  it  remembered  that  this  is  one  of  the  parishes 
specially  cursed  with  a  select  vestry ;  that  Sir  Richard  Bimie,  the 
cnief  magistrate  of  police,  sitting  at  the  very  office  when  Beailey 
was  suspended,  is  or  was  a  most  active  member  of  that  vestry, 
and  offidallv  the  most  zealous  supporter  of  their  authority.  With 
all  these  advantages,  the  select  board  select  the  keeper  of  a 
brothel  as  one  of  their  watchmen.  They  owe  some  explanation 
to  the  public :  we  confess  ourselves  cunous  to  know  on  whose 
motion  JBeasley  was  restored ;  the  name  of  his  landlord ;  the  rent 
he  pays  for  nis  house:  we  will  not  ask  the  names  of  its  fre- 
quenters, lest  he  should  follow  a  celebrated  example,  and  appeal 
to  the  bench  for  evidence  of  its  regularity.  The  office  of 
watchman  or  constable  must  have  been  valuable  to  such  a  tenant; 
and  a  vested  interest  would  have  been  disturbed,  and  the  rent 
lowered,  or  less  regular,  if  he  had  not  possessed  the  usual 
powers  of  levying  me  usual  contributions.     The  owner  of  the 

tenement  in Court  had  the  same  lights,  and  the  same 

arguments,  which  have  prevailed  for  years  in  favour  of  brewers 
and  distillers ;  and,  though  his  house  did  not  require  the  licence 
of  a  magistrate,  it  might  prescribe  for  the  appurtenance  of  a 
watchman.  We  do  not  indeed  assert  that  this  is  so  in  the  case  in 
question,  but  we  are  sure  that  the  facts  will  raise  this  or  some 
similar  imputation. 

Taking  it,  then,  to  be  notorious  that  parochial  watchmen  are 
ill  appointed  and  negligentiy  superintended  by  the  existing  au- 
thondes,  we  should,  on  that  account  alone,  advocate  the  pro- 
posed change^  but  when  we  consider  the  advantage  which  one 
uniform  system,  and  one  obvious  responsibility,  will  affi)rd  to  the 
community,  we  cannot  hesitate  in  givinsr  our  unqualified  assent  to 
the  preamble  of  the  bill  before  us,  which  recites,  that 

«'  Whereas  offenoes  against  property  have  of  late  increased  in  and 
near  the  metropolis^  and  the  local  establishments  of  nightly  watch  and 
nighUy  police  have  been  found  inadequate  to  the  prevention  of  crime^ 
by  reason  of  the  frequent  unfitness  of  the  individuals  employed^  the 
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int iifficienc7  of  their  number^  the  limited  sphere  of  their  authority,  and 
their  want  of  connexion  and  oo-operation  with  each  other : 

**  And  whereas  it  is  expedient  to  substitute  a  new  and  more  efficient 
system  of  police  in  lieu  of  such  establishments  of  nightlj  watch  and 
nightly  poEce,  within  the  limits  hereinaf^  mentioned^  and  to  constitute 
an  Office  of  Police,  which,  acting  under  the  immediate  authority  of  one 
of  his  Majesty's  principal  Secretaries  of  State,  shall  direct  and  oomtrol 
the  whole  of  such  new  system  of  police  within  those  limits;  be  it 
therefore,  &c." 

The  first  proviaiony  however,  is  not  Exactly  what  we  could  have 
wished :  in  all  matters  requiring  activity  and  decision,  we  prefer 
one  head  to  three;  and  are  further  convinced  that  unity  of  respon- 
sibility is  as  essential  as  unity  of  action.  We  doubt  much  whe- 
ther Cerberus  would  have  swallowed  his  sop,  if  he  had  possessed 
a  single  honest  head;  but  when  each  maw  Jmew  that  it  had  two 
others  to  keep  it  in  'countenance,  the  dog  acted  corporately,  and 
gulped  the  bribe.  Perhaps  the  three  new  functionanes,  proposed 
by  the  bill,  may  not  for  many  generations  become  corrupt  in  the 
administration  of  their  office ;  but  in  the  mean  time  otner  evils 
will  be  found  to  attend  the  division  of  power ;  for,  as  blame  on 
the  one  hand  is  so  divided  as  to  produce  impunity,  so,  on  the 
other,  nraise  too  much  diflused  induces  apathy.  It  is  infinitely 
more  measant  to  say  *^  I  did  it^  than  "  we  did  itiT  And  the  ikiim, 
who  alone  would  have  been  unceasing  in  his  exertions,  will,  as  one 
of  three,  content  himself  with  the  bare  performance  of  his  turn  of 
duty,  without  exposing  himself  to  any  iniddious  imputation  on  the 
score  of  affected  superiority.  But  even  to  this  extent  it  is  not 
always  easy  to  find  three  individuals  of  active  miads  who  will 
pull  well  together;  there  is  ever  a  risk  of  divided  acti6n  and 
counteracting  movements.  It  is  in  this  respect  that  the  differ- 
ence between  executive  and  judicial  fimctions,  as  relates  to  the 
question,  whether  authority  is  best  committed  to  one  or  many, 
snould  be  most  especially  attended  to.  It  may,  or  may  not,  be 
right,  that  causes  should  be  considered  bv  three  or  four  men  of 
different  temperament  or  habit  of  thought,  who  will  view  all 
points  in  various  lights,  and  so  discover  the  truth  by  contrast  of 
opinion ;  but  such  division  will  not  suit  the  exigence  of  action ; 
for  all  executive  purposes  one  must  be  supreme.  We,  therefore, 
strongly  advise  Mr.  Peel  to  consult  his  chief  on  this  point,  and  if 
the  Cuke  of  Wellington  intends  putting  the  command  of  regi- 
ments into  commission,  we  shall  be  content  to  see  the  new  police 
under  its  triple  head :  if,  however,  it  should  be  determined  by  the 
competent  judgment  of  the  Premier,  that  command  ought  not  to 
be  subdivided,  the  Secretary  may  yet  see  the  propriety  of  making 
one  chief  and  two  deputies  (if  need  be),  instead  of  three  co- 
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ordinates  and  oo-equals:  it  may  cost  a  little  moie,  say  twelve 
hundied  a  year  to  the  head,  and  nxteen  hundred  more  to  the  sub- 
alterns, but  its  superior  efficiency  will  amply  compensate  the 
increased  cost  We  doubt,  indeed,  whether  tne  proposed  remu- 
neration of  eight  hundred  a-year  is  sufficient  to  msure  sufficient 
ability;  and,  judging  by  the  dass  of  men  who  have  accepted 
about  that  sum,  as  police  magistrates,  we  should  infer  that  omy  a 
very  inferior  article  could  be  obtained  for  that  price.  Our  opimon 
is,  that  the  leader  of  an  effisctdve  police  should  rank  at  least  with 
an  Under  Secretary  of  State ;  for  the  respect  attached  to  high 
office  is  ^nerally  the  best  stimulus  to  its  due  execution ;  and 
mankind  m  general  estimate  the  value  of  a  function  by  the  sta- 
tion and  salary  attached  to  its  execution. 

The  nsw  officers  are  to  be  Justices  of  the  peace  for  the  counties 
of  Middlesex,  Surrey,  Hertford,  Essex,  and  Kent :  thus,  what 
should  have  been  an  appendage  to  their  office  is  made  its  founda- 
tion. We  are  spell-bound  by  words  and  forms,  and  cannot 
separate  the  idea  of  police  from  the  commission.  In  our  former 
paper  we  endeavoured  to  demonstrate  that  the  executive  and  judi- 
cial functions  should  be  separated,  and  that  different  talents  were 
required  for  catching  thieves  and  preventing  crimes,  from  those 
requisite  in  the  judj|;es,  who  are  to  try  and  punish  offenders.  Mr. 
Peel  thinks  otherwise;  and,  though  ne  shuts  out  his  justices  from 

Siarter  sessions  and  coimty  jobbings,  allows  them  no  share  in 
e  brewer^s  venison,  or  tne  disliller^s  turtle,  and  limits  their 
jurisdiction  to  the  preservation  of  the  peace,  the  prevention. of 
crimes,  and  the  detection  of  oiFenders,  he  leaves  them  liable  to  be 
called  upon  to  act  in  many  of  those  petty  cases  which  now  occupy 
too  mucQ  of  the  time  of  the  ordinary  magistrates,  and  may  inter- 
fere materially  with  the  more  legitimate  occupation  of  the  police 
department  The  functions  of  a  justice  of  the  peace  miffht  have 
been  collateral  to,  but  they  are  not,  with  the  exception  of  issuing 
warrants,  and  examining  witnesses,  the  essentials  requisite  to  the 
due  protection  of  the  metropolis.  Entirely  new  powers  are 
wanted,  as  a  summary  control  over  publicans,  pawnbrokers,  hack- 
ney-coachmen, and  others,  a  right  of  search  in  all  houses  of 
established  bad  character,  and  in  the  shops  and  warehouses  of  all 
buyers  and  sellers  of  second-hand  wares  and  merchandize.  All 
this  may  sound  arbitrary,  and  increase  the  outcry  against  a  mili- 
tary police;  but  the  powers  are  essential  to  the  safety  of  the  many, 
and  will  only  be  oppressive  to  the  few,  whose  ample  profits  will 
well  compensate  tne  inconvenience.  To  a  high  public  officer, 
actinff  under  a  heavy  responsibility,  they  may  be  safely  entrusted; 
to  inferior  agents  we  snould  hesitate  to  ffive  them;  and  this 
affords  us  another  reason  for  wishing  that  tne  new  establishment 
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may  be  hereafter  placed  under  a  single  chief,  possessed  of  all 
necessary  authority  for  the  extirpation  of  the  main  enoouragers  of 
crime,  brokers,  and  receivers. 

We  will  here  digress  for  a  moment  to  notice  that  which  we  appre- 
hend to  bean  error  on  the  part  of  the  police  committee,  and  of  Mr. 
Peel  who  adopts  it.  We  continue  of  opinion,  that  crime  has  not 
increased  in  any  undue  proportion  beyond  the  increase  of  popula- 
tion, the  distresses  of  the  tmies,  and  a  want  of  vent  for  turbulent 
spirits  in  the  sup|>ly  of  the  army  and  navy ;  on  the  contrary,  we 
believe  that  considerable  improvement'  nas  taken  place,  and 
continues  in  progress,  in  the  manners  and  habits  of  tne  people. 
In  spite  of  tne  game  laws,  crime,  properly  so  called,  that  is 
malum  in  ae^  hiui  g^atly  decreased.  In  great  cities  and  in 
manufacturing  districts  there  may  have  been  an  augmentation; 
but  that  arises,  not  from  any  greater  depravity  of  the  inhabitants 
generally,  but  because  the  most  depraved  of  the  population  resort 
to  the  great  towns  as  a  better  field  tor  their  vices  or  their  knavery. 
He  would  be  but  an  imskiUul  actuary  who  drew  up  his  tables  of 
life  insurance  from  the  bills  of  mortality  of  Bath  or  Clifton,  not 
because  those  places  are  unhealthy,  but  because  invalids  resort 
there,  and  there  die  in  numbers  disproportioned  to  the  aggregate 
of  the  population.  Thus,  too,  in  London,  where  the  casual 
offender  seeks  concealment,  and  the  determined  rogue  employ- 
ment, more  criminals  must  be  convicted  than  in  counties  pf 
greater  numerical  amoimt.  It  affords,  therefore,  an  unfiur  cn- 
terion  of  the  increase  or  diminution  of  crime. 

We  are  the  more  anxious  to  oppose  this  notion  of  incrcaocd 
demoralization,  because  we  find  .among  its  principal  supporters 
those  who  are  notorious  for  their  hostility  to  mental  improve- 
ment ;  from  these  men  we  seldom  hear  the  recital  of  an  onence, 
without  some  trite  sneer  at  the  ^^  March  of  Intellect^  Denying 
both  their  premises  and  conclusion,  we  again  express  our  confi- 
dence that  crime  has  not  increased  in  any  extraordinary  ratio ; 
and  our  opinion  that  the  causes  of  the  increase,  such  as  it  is, 
must  be  sought  in  other  sources  than  the  progress  of  civiliaation 
among  the  lower  orders. 

Among  these  sources  we  may  certainly  reckon  many  nurseries 
of  crime,  carefully  protected  by  the  hand  of  power;  the  nigh  duties 
which  invite  smuggling,  the  excise  laws  which  tempt  evasion, 
enormous  preserves  which  offer  facilities  to  poaching,  are  among 
the  number.  In  these  cases,  the  malum  prohibitum  generates 
the  malum  in  se.  It  is  not  ea^  to  demonstrate  the  moral  ffuiit 
of  running  brandy,  secretly  making  soap,  or  krocking  down  phea- 
sants ;  but  we  know  that  the  habit  of  committing  these  ofiences, 
and  the  state  of  hostile  excitement  which  offenders  feel  against  the 
law,  will  ultimately  lead  to  more  serious  transgressions.      One 
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mode,  therefore,  of  preventing  crime  is  to  define  its  boundaries^ 
that  you  may  have  no  casual  trespassers ;  and  to  leave  no  tempta^ 
tions  on  the  confines,  that  you  may  seduce  fewer  criminals.  The 
next,  perhaps,  is  to  afford  no  fancied  impunity;  the  defective 
state  of  our  police  has  hitherto  been  an  absolute  encouragement 
to  petty  offenders.  The  pickpocket  well  knows  that  the  officer 
weuld  not  pursue  imless  well  paid  for  his  trouble,  and  calculates 
with  a  fair  certainty  that  few  would  spend  five  pounds  for  the  loss 
of  a  pocket-handkerchief— fewer  still  prosecute  to  conviction,  when 
the  nrst  heat  of  their  anger  had  subsided.  The  new  system  wiU 
not  be  effective  on  this  head,  till  a  public  prosecutor  is  attached 
to  it;  not  covertly,  by  allowing  the  clerks  in  the  Police  Offices  to 
continue  jobbers  in  indictments,  but  openly,  by  appointing  a 
public  officer  to  defend  the  public  interests. 

But,  above  all  things,  it  is  essential  that  the  Police  should  have 
no  other  interest  than  the  strict  performance  of  their  duty ;  that 
they  should  derive  no  extraneous  emoluments ;  that  they  should 
look  to  promotion  as  their  only  reward,  and  that  promotion  should 
depend  solely  upon  constant  exertion  to  deserve  it.  And  here  let 
us  notice  a  false  policy,  which,  as  it  prevails  in  the  Army  and 
Navy,  is  not  unlikely  to  be  introduced  in  the  Police  establishment: 
rather  reward  steady  diligence,  than  striking  success.  Your  best 
officer  is  the  man  who,  day  by  day,  does  iiis  duty  strictly  and 
Ecalously,  and  not  the  speculator  who  is  looking  out  for  hits,  or 
the  idler  who  stumbles  on  success  by  accident.  A  fool  may  take 
a  frigate,  or  a  coward  gain  a  victory ;  the  better  test  of  merit  is  a 
ship  in  uniform  TOod  trim,  or  half  a  dozen  well  fought  skirmishes. 
Thus  in  the  police,  he  is  the  better  officer  who  brings  in  a  pick- 
pocket once  a  day,  or  a  receiver  once  a  week,  than  the  more 
notorious  captor  of  a  murderer  once  in  three  years ;  yet  in  the 
ordinary  distribution  of  fame  and  promotion,  tne  merit  would  be 
estimated  by  the  notoriety,  not  by  the  continuance  of  service :  and 
this  is  one  of  the  reasons  why  our  runners  allow  the  small  fry  to 
escape,  till  they  shall  grow  into  greater  rogues,  whose  capture  will 
do  tnem  some  credit. 

But,  to  insure  continuity  of  exertion  on  the  part  of  the  inferior 
officers,  they  must  know  that  there  is  a  vigilant  superintendance 
on  the  part  of  their  superiors.  We  do  not  know  how  Mr.  Peel  pro- 
poses to  effect  this ;  for  his  bill  does  not  give  the  slightest  insight 
into  the  intended  organization  of  his  police :  we  know  that  there 
are  to  be  three  gentlemen  at  the  head,  and  some  himdreds  of 
watchmen  at  the  end  of  the  establishment ;  but  on  intermediate 
offices  he  is  silent.  Once  more  we  must  refer  him  to  his  chief  for 
information;  and  by  him  he  will  be  told  that  the  subordinate 
gradations  of  command  constitute  the  essence  of  discipline:  a 
regiment  would  be  ill  adapted  to  service,  were  there  no  officer 


466  The  New  Police  BiU.  [ApJO, 

between  the  colonel  and  the  serjeant ;  the  distance  would  be  too 

Seat  to  allow  of  that  chain  of  mutual  confidence,  which  creates 
e  main  distinction  between  a  mob  And  an  army.  It  is  one  of  the 
▼ices  of  the  present  police  system,  and  will  be  of  the  new,  unless 
provided  for,  that  the  magistrate  stands  so  high  above  the  subor-  ' 
dinates,  that  a  regular  course  of  confidential  communication  is 
impossible ;  this  is  not  so  in  military  discipline,  where  each  rank 
is  in  constant  and  familiar  intercourse  with  one  or  two  grades  above 
and  below  it,  and  in  a  direct  relation  of  command  and  obedience 
with  its  immediate  superior  and  subaltern. 

In  spite  of  popular  clamour,  we  will  again  declare  our  opinion 
that  the  main  system  of  police  must  be  founded  on  military  regu- 
lation ;  and,  though  we  will  not  go  the  length  of  saying  that  a 
mere  soldier  would  make  the  fittest  chief,  .we  are  quite  certain  that 
it  is  in  the  army,  rather  than  in  the  law  list,  that  the  requisite 

Sialifications  must  be  looked  for ;  but,  above  all,  we  protest  against 
e  appointment  of  underlings  from  the  public  offices.  It  is  not 
necessary  here  to  enlarge  on  the  circumstances  which  render  them 
unfit  for  an  employment,  requiring  great  zeal,  independence,  and 
resolution :  most  persons,  who  have  seen  the  manner  in  which  the 
business  of  the  departments  is  conducted,  will  agree  that  White- 
hall, Downing-street,  and  Somerset-house,  ate  the  worst  possible 
schools  for  any  acquirement  except  '  mediocrity  and  subserviency.^ 
A  good  quarter-master  general  will  make  the  best  chief  of  police : 
we  happen  fortunately  to  be  furnished  with  an  instance,  in  which 
an  officer  of  this  class,  b}r  a  long  series  of  well-concerted  plans, 
detected  and  foiled  a  conspiracy,  though  fomented  by  an  Austrian 
princess,  and  backed  by  the  cunning  of  a  Neapolitan  captain  of 
justice.  We  allude  to  the  service  of  Sir  Rufane  Donkin,  at 
Messina,  in  1812.  This  officer  has  since  distinguished  himself 
in  another  department;  and,  though  he  is  now  of  too  high  a  rank 
to  accept  the  new  office,  especially  as  now  constituted,  his  advice 
would  be  useful,  both  in  the  organization  of  the  establishment  and 
the  selection  of  its  agents.  We  say  this  the  more  especially, 
because  we  know  that,  when  left  to  nis  own  choice,  he  was  most 
anxious  to  encourage  talent,  by  appointing  to  his  staff  men  distin- 
^ished  for  diligence  and  acquirement,  not  for  rank,  fortune,  or 
interest.  If  this  had  been  the  case  in  the  Peninsula,  we  should 
have  advised  Mr.  Peel  to  consult  his  colleague  in  Downing-street; 
but,  as  the  contrary  is  notorious,  Sir  George  Murray  (much  as 
we  respect  him  on  other  accounts)  might  mislead  his  mends,  and 
because  the  system  ^  had  worked  welF  under  his  superior  guidance, 
conclude  that  it  was  a  good  one. 

Next  to  the  constitution  of  the  police  is  to  be  considered  its 
range  of  action.     The  act  prescribes  a  circuit  of  ten  miles,  (most 
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absurdly  exceptiiig  the  City  cyf  London).  For  certain  purposes 
this  is  enough  :  the  direct  duty  of  watching  and  patrolling  could 
not  have  been  more  diflPusea  without  inconvenience ;  but  the 
power  of  pursuit  and  the  importance  of  corres{K)ndence  have  been 
forgotten.  A  thief  may  still  escape  by  leaping  a  boundary,  or 
secure  his  booty  while  hi^  pursuer  is  looking  for  a  magistrate  to 

back  his  warrant     Mr.  Lavender  at  Manchester  or  Mr. ; — 

at  Birmingham  are  under  no  obligation  of  communicating  with 
London  on  the  plans  matured  in  their  districts,  to  be  executed  in 
the  metropolis  :  they  may  co-operate,  as  they  often  do  co-operate, 
but  the  act  is  optional,  not  compidsory.  To  be  effective,  the 
jurisdiction  of  tne  police  department  should  extend  over  the 
three  kingdoms,  leavmg,  it  is  true,  all  local  details  to  local  au- 
thorities, but  having  one  head,  one  system,  and  continual  unity  of 
action. 

The  exemption  of  the  City  of  London  did  not  surprise  us ; 
for,  though  tne  independence  of  that  powerful  body  might  find 
little  favour  in  the  sight  of  our  rulers  on  other  occasions,  yet 
they  are  too  conscious  of  the  convenience  of  corporations  (for 
purposes  very  different  from  those  of  their  original  mstitution)  to 
interfere  very  materially  with  the  assumed  or  vested  rights  of  any 
one  of  tiiem ;  lest  the  example  once  set,  inquiry  should  be  insti- 
tuted as  to  the  use  of  the  remaining  privileges.  In  direct  con- 
tradiction, therefore,  to  the  preamble  of  the  bill,  the  uniformity 
of  the  new  system  is  to  be  broken  by  allowing  a  district  to  exist 
in  the  very  centre  of  its  limits  unaffected  by  its  superintendance 
or  jurisdiction ;  Temple  Bar  is  to  continue  a  barrier  against  the 
summary  pursuit  of  justice,  jumping  a  gutter  is  to  be  security 
to  a  thiei,  and  the  wisdom  of  the  sitting  alderman  is  still  to 
decide,  whether  the  receiving-house  is  to  be  searched  before  the 
spoil  is  in  the  melting-pot.  xhat  the  corporation  should  resist  the 
proposed  improvements  does  not  astonisn  us : — ^no  men  willingly 
part  with  power ;  and  the  more  absurd  a  privilege  may  be,  the 
ereater  is  the  pertinacity  with  which  its  possessors  cling  to  it. 
The  citizens  naturally  confound  the  end  with  the  means ;  we  say 
naturally,  because  they  follow  example ;  and,  rinding  that  kings, 

!)rinces,  and  peers  have  done  the  same,  conclude  that  their  privi- 
eges  are  given  to  them  for  their  own  sake  and  not  for  the  in- 
terests of  the  community.  Like  the  engineer,  who  contended 
that  rivers  were  made  to  feed  navieable  canals,  they  believe 
that  justice  was  ordained  for  the  de&nce  of  corporations,  and 
never  dream  that  these  chartered  bodies  were  but  inventions  of  an 
ignorant  age  for  securing  the  persons  and  property  of  the  people, 
which  might  otherwise  have  suffered  from  the  military  power  of 
the  feudal  nobility.     The  cause  has  long  since  ceased ;  tne  effect 


468  The  New  Police  BUI.  [April, 

perhaps  may  not  endure  much  above  another  century,  esnecially 
if  the  obstinate  resistance  of  these  privileged  masses  to  tne  pro- 
gress of  improvement  should  demonstrate  not  only  their  inutility 
but  their  mischief. 

Mr.  Peel  sheltered  this  imbecility  of  his  measure  under  a 
fallacy:  because  the  city  police  was  better  than  that  of  West- 
minster and  the  suburbs,  he  asserted  that  it  was  excellent ;  great 
latitude  is  allowed  in  debate,  and  a  minister  is  permitted,  for  the 
sake  of  argument,  to  forget  the  documents  whicn  are  recorded  in 
his  office.  If  the  Secretary  will  look  over  the  catalogue  of  depre- 
dation, which  he  must  possess,  he  will  find  that  the  most  extensive 
robberies  have  been  planned  and  executed  in  the  City  of  London, 
in  the  most  perfect  security  from  interruption  by  the  marshal  or 
his  myrmidons,  and  not  always  without  strong  suspicion  of  con- 
nivance on  the  part  of  the  much  lauded  police.  How,  otherwise, 
could  whole  warehouses  be  broken  open  and  gutted  in  broad  day- 
light ?  How,  otherwise,  could  gangs  of  known  swindlers  pursue 
their  course  of  fraud  uninterrupt^  for  years  ?  How  aoes  it 
happen  that,  from  Shire-lane  to  the  Mmories,  the  most  noto- 
rious receiving-houses  are  within  the  bounds  of  the  City  ?  These 
are  objections  somewhat  inconsistent  with  the  assertion,  that  the 
city  police  is  excellent ;  that  it  has  something^  like  organisation  we 
admit,  but  that  it  can  be  effective  with  the  Court  of  Aldermen  for 
a  head,  we  utterly  deny. 

We  heartily  hope  that  the  civil  authorities  will  have  reason  to 
repent  their  refusal  to  co-operate  with  the  government,  for  such 
has  been  the  fact :  not  that  we  desire  to  see  the  citizens  plun- 
dered, but  that  we  shall  find  in  the  increased  number  of  depre- 
dations in  this  district  the  best  possible  proof  of  an  improved 
system  in  our  own.  What  the  police  committee' have  demon- 
strated as  respecting  parishes  must  be  true  as  to  larger  depart- 
ments, especially  when  that  which  is  worst  guarded  happens  also 
to  be  the  richest  and  most  centrical.  Dnve  the  thieves  firom 
Essex,  Kent,  Surrey,  and  Middlesex,  and  they  must  congregate 
in  the  sanctuary,  which  the  Lord  Mayor,  Aldermen,  and  Common 
Council,  have  preserved  for  them  in  the  city  of  London. 

Here  we  leave  the  Police  Bill,  the  details  of  which  are  almost 
purely  financial ;  it  is  but  a  weak  and  partial  measure,  the  prin- 
cipal value  of  which  is  its  confession  of  former  evil,  and  its  con- 
structive nromises  to  be  the  precursor  of  future  amendment  It 
betrays  all  the  timidity  of  the  source  &om  which  it  had  emanated, 
without  a  single  trace  of  the  firmness  which  other  members  of  the 
government  might  have  been  supposed  capable  of  infusing  into  it, 
had  they  deemed  so  mean  a  subject  as  the  defence  of  the  lives 
and  properties  of  the  mere  people  worthy  their  exalted  con- 
sideration.    Still  it  is  a  beginmng ;  and,  though  having  expected 
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too  much,  we  have  been  disappointed,  we  will  not  be  ungrateful 
for  the  little  good  which  is  conceded  to  us. 

P.S.  Since  this  paper  was  in  the  press  two  of  the  new  commis- 
sioners of  the  police  have  been  appointed ;  the  first  is  Lieutenant 
Colonel  Rowan,  formerly  of  the  52d  regiment,  the  other  Mr. 
Mayne,  barrister,  from  the  Eing^s  Bench  bar ;  the  third  appoint- 
ment has  not  yet  been  made,  though  the  applications'  for  it  are 
most  numerous. 


Art.  VII.— MR.  HUMPHREYS'S  LECTURE  ON  THE 
LAW  OP  REAL  PROPERTY. 

[The  much  reg^tted  indisposition  of  the  Professor  of  General 
Jurisprudence  in  the  London  University  having  occasioned  a 
suspension  of  that  class  of  study,  Mr.  Humphreys,  of  Lincoln's 
Inn,  undertook  in  some  measure  to  supplv  the  vacancy,  by  an 
occasional  lecture  on  the  English  Law  of^Real  Property.  For 
the  subject  of  his  first  lecture  he  selected  the  interference  of 
equity  with  the  rules  of  law  regarding  landed  rights.  The  im- 
portance of  this  subject,  as  connected  with  the  pending  alterations 
m  the  laws  of  real  property,  and  the  able  and  philosophical 
manner  in  which  it  is  treatea  by  Mr.  Humphreys,  in  his  lecture, 
have  induced  us  to  present  our  readers  with  a  copy  of  it,  for  which 
we  are  indebted  to  tne  kindness  of  Mr.  Humphreys.] 

Complicated  as  are  our  modem  laws  of  Real  Property,<yet  those 
portions  of  them  which  consist  of  legal  institutions  have  been  so 
ably  discussed,  and  so  practically  arranged,  by  our  different  text 
writers,  from  Blackstone  downwards,  that,  in  tne  brief  limits  of  my 
occasional  addresses  to  you,  I  can  afford  but  little  information, 
and  less  novelty,  by  any  further  discussion  of  these  topics.  There 
subsists,  however,  a  branch  of  the  subject,  originally  of  rare 
occurrence,  but  which,  firom  time  and  circumstances,  has  grown  to 
such  a  size,  as  at  least  to  rival  the  entire  body  of  the  law  upon  it ; 
while  the  absence  of  any  system,  either  in  the  nature  of  the 
excrescence  in  question,  or  from  the  labour  of  text  writers,  has  not 
only  called  forth  the  re^t  of  legal  authors,  but  has  rendered  the 
doctrines  which  regard  it  inaccessible  as  a  whole  to  students,  and 
ofVen  to  be  ascertamed  with  difficulty  even  by  Pbactitionebs  in 
this  department  of  our  law.  I  allude  to  the  interposition  of  equity 
with  the  law  of  Real  Property ;  the  obscure  state  of  the  doctrines 
which  regulate  it  may  be  depicted  by  a  passage  from  Blackstone,* 


•  3  Com.  p.  426. 
VOL.  II.— JU.  2  I 


470  Humphreys'^  Lecture  on  lApril, 

which  states  them  in  terms  so  striking,  that  I  may  be  pardoned 
for  repeating  it.  <<  As  nothing  is  hitherto  extant  that  can  give  a 
stranger  a  tolerable  idea  of  the  courts  of  equity  subsisting  in 
England,  as  distinguished  from  the  courts  of  law,  the  compiler  of 
these  observations  cannot  but  attempt  it  with  diffidence.  Those 
who  know  them  best  are  too  much  employed  to  find  time  to  write ; 
and  those  who  have  attended  but  little  in  these  courts  must  often 
be  at  a  loss  for  materials.*" 

The  principal  occasions  on  which  equity  has  assumed  jurisdiction 
over  landed  rights  may  be  resolved  into  two :  the  one,  where  there 
has  been  a  defect  of  legal  justice ;  the  other,  where  equity  has 
interfered  with  and  controuled  legal  rights.     As  an  instance  of  the 
former  class,  may  be  cited  the  narrow  construction  put  by  the 
common  law  judges  upon  the  statute  of  27  Henry  8,  c.  10^ 
generally  called  the  statute  of  uses,  in  refusing  to  give  effect  to  a 
second  use,  or,  as  it  is  termed,  an  use  upon  ail  use ;  so  that 
although,  where  an  estate  was  conveyed  to  A  to  the  use  of  B,  the 
legal  estate  was  held  to  vest  in  B  unaer  the  statute ;  yet,  where  an 
estate  was  conveyed  to  A  to  the  use  of  B  in  trust  for  C,  the 
statute,  it  was  held,  executed  only  the  former  use  in  B,  and  the 
second  was  a  mere  nullity.     Here,  however,  equity  interfered,  by 
deeming  it  against  conscience  that  B,  to  whom  no  benefit  was 
intended,  shomd  retain  the  land ;  and  they  denominated  his  interest 
a  trust,  of  which  they  decreed  the  performance.      A   second 
instance,  of  the  same  character,  is  that  of  mortgages,  where,  the 
condition  being  broken  at  law,  the  estate  became  absolute  there ; 
but  equity  interfered  to  reduce  the  transaction  to  its  real  state,  by 
treating  it  as  a  loan  on  the  security  of  the  land,  and  preserving  the 
interest  of  the  borrower  under  the  name  of  the  equity  of  redemp- 
tion.   Again,  the  common  law  scarcely  recognisses  any  modification 
of  interests  in  chattels,  whether  real  or  personal ;  but  equity  has 
accommodated  this  property,  by  means  of  trusts,  to  the  various 
purposes  of  settlement  and  will.     The  second  head  of  equitable 
jurisdiction,  namely,  wh^re  it  has  interfered  with  and  controuled 
legal  rights,  next  deinands  illustration.      The  grounds  of  this 
assumption  have  been,  either  that  the  law  did  not  meet  the  justice 
of  the  case,  or  that  it  did  not  keep  pace  with  the  times.    Among 
the  former  of  these  classes  may  be  ated  the  doctrine  c^  equitable 
assets,  under  which  equity,  in  order  to  effect  the  laudable  purpose 
of  a  more  extensive  and  more  equal  distribution  of  the  property  of 
a  deceased  debtor,  between  the  different  classes  of  his  creditors, 
than  is  afforded  at  law,  has  marshalled  real  and  personal  assets ; 
and,  wherever  the  opportunity  presented  itself,  divided  the  former 
into  legal  and  equitable;  dutributing  those  of  its  own  creation 
among  specialty  ahd  simple  contract  creditors  equally.     Within 
the  same  classification,  but  'with  more  questionable  utihty  fiUla  the 
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doctrine  of  equitable  notice.  At  lav,  the  rule  is,  <'  qui  prior  est 
tempore  potior  est  jure  ;^  but  this  equity  has  been  broken  in  upon 
in  various  cases.  Among  these,  its  doctrine  of  notice  is  pre-eminent. 
Upon  the  registry  and  the  docketting  acts  it  has  detenxuned,  on 
the  one  hand,  that  a  person  buying  an  estate,  with  notice  of  a  prior 
incumbrance,  not  registered,  shall  m  equity  be  bound  by  it,  though 
he  has  duly  registered  his  own  conveyance.  So,  although  a 
judgment  be  not  docketted,  (and  is  consequently  declared  by  the 
statute  of  William  and  Mary  not  to  bcbinomg  against  purchasers,) 

Jet,  in  eauity,  if  a  purchaser  have  notice  of  it,  before  he  completes, 
e  is  hela  to  be  bound  by  it.  The  equitable  doctrine  of  illusory 
appointments  proceeded  also  upon  the  same  ground.  Where  a 
power  of  appointment  was  given  between  children,  the  letter  and 
the  law  were  satisfied,  if  the  appointor  gave  the  smallest  portion  to 
each.  But,  said  equity,  that  portion  must  be  sometning  sub- 
stantial, or  it  is  a  fraua  on  the  power.  The  dUffici^ty,  however, 
of  deciding  what  was  substantial,  was  found  so  embarrassing,  that 
this  doctrine  has  now  become  little  more  than  nominal. 

I  will  quote  a  single  instance,  where  equity  has  advanced  the 
law  to  the  character  of  the  times,  and  in  domg  so  has  altered,  not 
merely  individual  rules,  but  general  principles.  By  the  law^  the 
enjoyment  of  a  wife^s  land,  and  the  whole  property  of  her  chattels, 
when  reduced  into  possession,  belong  to  the  husband.  Equity, 
however,  now  admits  of  the  separate  enjoyment  and  disposal  by  a 
wife  of  both  real  and  personal  property,  to  the  exclusion  of  ner 
husband  and  his  creditors,  by  means  of  trustees.  The  preferable 
policy  of  either  system  over  tne  other  it  is  not  my  present  task  to 
discuss ;  but,  (with  the  exception,  perhaps,  of  the  fictions  of  fines, 
and  recoveries  for  barring  entails,)  a  more  extensive  chanee  in  civil 
rights  never  was  effected  in  this  country  by  either  judicial  or  legis- 
lative authority.  That  the  simple  institutions  of  early  times 
reqiure  to  be  expanded  with  the  increasing  relations  of  society  is 
an  obvious  trutn.  It  may  also  be  observed,  that  this  has  been 
generally  effected  by  the  judicial  authorities ;  the  legislature  being, 
in  fact,  mcompetent  to  regulate  what,  as  transactions  become  more 
complicated,  forms  the  sole  and  arduous  occupation  of  a  distinct 
pofession.  As  to  the  mode  of  administering  this  newly-re<iuired 
justice:  in  some  coimtries  it  has  been  done  by  the  same  judges 
who  dispensed  the  ordinary  law.  I  will  instance  the  Roman 
pretor,  and,  in  modem  times,  and  under  some  qualifications,  the 
Scotch  courts.  Where  this  has  been  the  case,  law  and  equity  have 
gradually  coalesced  into  one  system.  With  us,  however,  equitable 
justice  was  originally  dispensed  by  a  distinct  officer,  the  Lord 
Chancellor,  ana  this  system  has  ever  since  been  preserved  here. 
The  source  of  this  jurisdiction  is  ably  discussed  in  a  letter  from 
Lord  Hardwicke  to  Lord  Kames,  extracted  in  Mr.  Parkers  recent 
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and  able  History  of  the  Court  of  Chancery  (p.  501),  from  Lord 
Woodhouselee^B  Memoirs  of  Lord  Eames.  Lord  Hardwicke  first 
transcribes,  from  a  then  unpublished  MS.  of  Lord  Hales,  a  passage 
of  which  I  will  read  you  a  part :  ''  Two  things  might  possibly  give 
it,^  (namely,  the  Equitable  Jurisdiction  in  Chancery,) — *^  original, 
or  at  least  much  contribute  to  its  enlargement.  The  usual  com- 
mitting of  particular  petitions  in  parliament,  not  there  determined^ 
unto  the  determination  of  the  chancellor,  which  was  as  frequent  as 
to  the  council ;  and  such  a  foundation  being  laid  for  a  jurisdiction^ 
it  was  not  difficult  for  it  to  acauire  more.  Secondly,  by  the 
invention  of  ^isea  (i.  e.  trusts)  whicn  were  frequent  and  necessary^ 
especially  in  the  times  of  dissension,  touching  the  crown.  In  these 
proceedings,  the  chancellor  took  himself  to  be  the  only  dispenser 
of  the  king^s  conscience,  and  possibly  the  council  was  not  called 
either  as  assistants  or  co-judges.'*'*  There  seems  (resiunes  Lord 
Hardwicke)  to  have  been  a  natural  reason  how  this  jurisdiction, 
arising  originally  from  such  references,  came  to  be  devolved  into 
the  hands  of  the  lord  chancellor,  rather  than  of  any  branch  or 
member  of  the  council.  The  Chancery  is  with  us  the  srand  Ojficina 
JuetitiiBfOxit  of  which  all  original  wnts  (brieves  as  they  are  called 
in  Scotland)  issue  under  the  great  seal,  returnable  in  the  courts  of 
common  law,  to  found  proceedings  in  actions,  competent  to  the 
common  law  jurisdiction.  The  chancellor,  therefore,  was  the  most 
proper  judge  whether,  upon  any  petition  so  referred,  such  a  writ 
could  not  be  framed  and  issued  by  him  as  might  furnish  an  ade- 

auate  relief  to  the  party ;  and,  if  he  found  the  common  law  remedies 
eficient,  he  might  proceed  according  to  the  extraordinary  power 
committed  to  him  by  the  reference,  ne  curia  regis  deficerii  in 
jusHHd  ewtribenda. 

I  have  repeated  these  passages  at  nearly  their  full  length,  as,  in 
my  Ivumble  judgment,  tney  suffice,  (proceeding,  as  they  do,  from 
authorities  so  distinffuished  in  our  jurisprudence,)  to  show  the 
source  of  the  equitable  jurisdiction :  one  great  consequence  of  tibis 
separate  dispensation  ha»  been  distinct  courts  with  peculiar  forms 
or  procedure.  Whether,  at  this  time  of  day,  when  the  rules  of 
equity,  both  as  to  rights  and  remedies,  are  almost  as  exactly  settled 
as  those  of  common  law,  the  two  systems  should  still  be  kept 
distinct,  has  been  the  theme  of  frequent  discussion.  But  my 
present  task  is  that  of  exposition  only.  I  shall  therefore  content 
myself,  for  the  assistance  of  those  who  may  choose  to  pursue  the 
subject  (and  it  possibly  may,  ere  long,  become  one  of  not  mere 
speculation,)  with  reading  a  passage  from  the  introduction  to  Lord 
Kames^  Principles  of  Equity  (p.  13,  14),  which  embraces  both 
sides  of  the  question : 

''  What  is  now  said  (namely,  the  difference  between  the  Enfrliah  and 
the  Scotch  institutions  on  this  head)  suggests  a  question  not  less  mtricate 
than  important,  vts.  Whether  common  law  and  equity  ought  to  be 
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oommitted  to  the  saine  or  to  difibient  courts.  The  profound  Baoon 
gives  his  opinion  in  the  following  words :  '  Apud  nonnullos  receptum 
est,  ut  juri^iictio^  que  deoemxt  secundum  cquum  et  bonum,  atque  ilia 
altera  que  procedit  secundum  jus  strictum^  iisdem  curiis  deputentur : 
apud  alios,  autem  ut  diversis :  omnino  placet  cuxianun  separatio.  Neque 
enim  servabitur  distinctio  casuum,  si  fiat  oommixtio  jurisdictionum:  sed 
arbitrium  legem  tandem  trahet.'*  Of  all  questions  ( Lord  Kaimes  con- 
tinues), those  which  concern  the  constitution  of  a  state  and  its  police, 
being  the  most  involved  in  drcumstanses,  are,  for  that  reason,  the  most 
difficult  to  be  brought  under  precise  principles.  I  pretend  not  to  deliver 
any  opinion  on  tins  point ;  and,  feeling  in  myself  a  bias  against  the 
great  authority  mentioned,  I  scarce  venture  to  form  an  opinion." 

He  proceeds,  however,  to  discuss  the  question  at  some  length, 
and  proceeds  thus : 

"  Weighing  these  different  arguments  with  some  attention^  the  pre- 
ponderancy  seems  to  be  on  the  side  of  an  united  jurisdiction.  I  give 
my  reason.  The  sole  inconvenience  of  an  united  jurisdiction,  viz.  that 
it  tends  to  blend  common  law  with  equity,  may  admit  a  remedy  by  an 
institute  distinguishing  with  accuracy  their  boundaries;  but  the  incon- 
venience of  a  £vidcd  jurisdiction  admits  not  any  effectual  remedy." 

I  trust  the  importance  of  the  two  great  questions  of  the  ormn 
and  the  expediency  of  our  distinct  equitable  iurisdiction,  and  the 
weight  of  the  £^at  names  to  which  I  nave  referred  my  hearers  for 
pilrsuing  this  more  speculative  branch  of  the  subject,  will  be  an 
apology  for  the  length  of  the  extracts  I  have  submitted  to  them. 
On  the  authority  last  cited  by  me,  namely,  that  of  Lord  Karnes,  it 
may,  I  am  aware,  be  observed,  that  one  of  his  chief  objections  to 
English  equity,  namely,  the  difficulty  of  determining  wnether  the 
case  be  a  le^al  or  an  equitable  one,  has  been  gradually  removed  by 
the  boundaries  of  law  and  equity,  being,  for  the  most  part,  settled 
by  repeated  adjudications.  Were  he  now  living,  however,  he 
would  perhaps  insist  that,  in  its  place,  another  equally  serious  one 
has  arisen  from  those  very  adjuoications  having  rendered  equity, 
in  effect,  a  distinct  system  of  jurisprudence,  bound  by  rules  eoually 
positive  and  fixed  as  those  of  law,  while  operating  upon  ana  con- 
trouling  its  institutions  on  the  self-same  question  and  subject 
matter. 

After  this  brief  outline  of  the  origin  and  characters  of  equitable 
jurisdiction,  I  shall  proceed  to  indicate  its  particular  parts,  adher- 
ing, as  far  as  the  irregular  nature  of  the  theme  will  -permit,  to  my 
onginal  two-fold  division  of  interposition  for  want  o/*  legal 
retnedy^  and  interference  in  controul  of  legal  rightS'  The  for- 
mer I  shall  endeavour  to  illustrate,  at  such  intervals  as  my  practical 
avocations  will  allow  me,  under  various  heads,  commencing  with 
the  leading  article  of  Trusts. 


*  De  Aug.  Sdent.  1. 8,  cap.  3,  aph.  45. 
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I  have  already  expliuned,  that  the  revival  of  trusts  was  chiefly 
occasioned  by  the  narrowness  of  construction  which  the  judges  at 
common  law  put  upon  the  statute  of  uses  in  two  instances,  ^ich, 
(as  I  am  now  ensiled  in  expounding  the  particular  subject)  I  will 
here  repeat.  Tne  act  treats  uses  and  trusts  as  convertible  terms. 
Notwithstanding  this,  and  the  obvious  intent  to  reduce  the  whole 
of  them  to  estates  at  law,  it  was  concerted  by  the  judges,  that  no 
use  could  be  limited  on  a  use ;  and,  therefore,  on  a  feoffment  to 
A,  and  his  heirs,  to  the  use  of  B,  and  his  heirs,  in  trust  for  C,  and 
his  heirs,  the  courts  held,  that  the  second  was  a  mere  nullity. 
Again,  the  statute  mentions  only  such  persons  as  were  seissed  to 
the  use  of  others.  But,  of  terms  of  years  and  other  interests 
short  of  freehold,  in  land,  the  person  entitled  is  technically  des- 
cribed as  possessed  only,  and  not  seized.  To  these  estates  also  it 
was  held  the  statute  did  not  apply.  Over  the  interests  which  were 
thus  excluded  from  the  operation  of  the  statute^  equity  resumed  its 
ancient  jurisdiction ;  applying  to  them  "the  denommation  oftrusts^ 
in  contradistinction  to  leffalued  uses.  They  are  resorted  to  for 
various  purposes,  to  which  even  uses,  now  coerced  into  the  strict 
rules  of  legal  estates,  cannot  accommodate  themselves.  In  trusts^ 
the  destruction  of  interests  by  the  ideal  disturbance  ot  the  seisin 
is  unknown.  By  means  of  them,  a  purchaser  can  protect  his 
land  from  liability' to  his  wife^s  dower,  a  married  woman  can  enjoy 
it,  free  from  the  debts  and  controul  of  her  husband.  Portions 
are  rented  through  the  medium  of  long  terms  of  years,  limited  to 
the  trustee^  the  absolute  ownership  is  vested  in  the  trustee,  where 
heisintended  to  dispose  of  it;  as,  for  the  purpose  of  sale.  Ar- 
rangements also,  for  the  benefit  of  creditors,  or  of  a  commercial 
nature,  into  which  lands,  buildings,  or  mines,  enter  as  a  subject 
matter,  can  only  be  conveniently  effected  through  the  medium  of 
trusts.  All  these  any  many  other  dispositions  of  land,  impractica- 
ble at  law,  are  not  only  allowable,  but  essentially  necessary  for  the 
complete  enjoyment  of  property. 

Trusts  in  our  law  m^  be  divided  into  active^  passive,  and  con- 
structive. The  first,^  and  only  substantial  character  of  thi^po, 
prevails,  where  actual  duties  are  imposed  upon  the  trustee;  as, 
to  sell  the  estate  and  discharge  encumbrances; — ^to  settle  the 
residue  of  the  estate  after  payment  of  debts ; — ^to  receive  the  rents 
and  apply  them  for  any  given  purpose.  These  are  ever  efficient; 
and,  with  reference  to  our  habits  of  society,  essential.  They 
necessarily  comprise  resulting  trusts  for  the  mntor,  as,  where  an 
intesest  is  ^ven  for  purposes  which  do  not  &sorb  die  whole  pro- 
perty ^  for  instance,  to  pay  debts,  which  are  satisfied;  to  pay  an 
annuity  which  expires ;  and  the  like.  These  must  not  be  con- 
founded, with  consti^wtive  trusts,-  They  intend  only,  that  what- 
ever portion  of  the  trust  property  may  not  be  required  for  the 
•  purpose  declared,  shall  revert  to  the  original  9wncr«    Passive 
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trusts,  (by  Blackstone  termed  technical*)  impose  no  duty  whatever 
upon  die  trustee.  He  is  merely  the  legal  owner  for  another^s 
benefit ;  as,  where  an  estate  is  coriveyed  into  and  to  the  use  of  A. 
in  trust  for  B;  or,  where  a  term  of  years  is  vested  in  A,  for  securing 
a  yearly  or  principal  sum  of  money  to  B.  In  either  of  these 
cases,  the  sole  effect  is,  to  ablige  B  to  use  A^s  name  in  enforcing 
his  right  at  law.  Other  trusts  of  this  class  present  a  still  more 
inert  and  shadowj  character;  as,  where  introduced  into  a  settle- 
ment for  preservmg  contingent  remainders;  or  assignments  of 
terms  for  protecting  the  inheritance.  The  one  is  the  result  of 
feudality,  being  introduced  to  prevent  a  technical  disturbance  of 
the  seism ;  the  other  is  an  imperfect  succedaneum  for  registration ; 
since,  if  all  titles  were  accessihle,  there  could  be  no  such  things  as 
latent  incumbrances,  against  wUch  these  terms  are  used  as  a  pro- 
tection. The  trusts,  which  I  have  thus  distinffuished  as  active 
and  passive,  are  known  in  equity  by  terms  which,  though  not  so 
expressive  for  my  purpose,  are  equally  descriptive  of  their  differ- 
ent characters,  namely  executory  and  easecuted.  The  former,  our 
equity  authorities  describe  as  requiring  something  to  be  done  by 
the  trustee ;  the  latter,  as  imposing  no  duty  whatever  upon  him  ; 
but  the  interests,  as  declared,  are  enforced  by  equity,  (just  as 
courts  of  law  do  a  legal  estate,)  with  merely  the  use  of  tne  trustee'^s 
name. 

Constructive  trusts  form  the  third  class.  They  consist  of 
interests,  concerning  which  no  trust  is  declared,  and  where  the 
legal  property  is  often  held  in  direct  hostility  to  the  equitable  pre- 
tensions. Such  as  purchasers  taking  with  notice  of  a  oargain  and 
sale  not  enrolled ;  a  deed  not  registerod ;  a  judgment  not  docketed. 
Other  descriptions  of  such  latter  trusts  are,  where  a  person  pur- 
chases with  tne  money  of  another;  or,  possessing  a  partial  interest 
only  in  a  leasehold  estate,  for  life  or  for  years,  he  avails  himself  of 
the  preference  given  to  the  tenant  in  possession  to  effect  a  renewal. 
On  closely  examining,  however,  the  character  of  all  these  equitable 
claims,  we  shall  find,  that  they  have  but  little  of  the  real  nature 
of  trusts.  No  confidence  is  ever  actually  reposed  concerning  the 
implied  trustee^s  estate ;  as  is  done  in  tne  instance  of  resulting^ 
trusts.  He  is  the  legal  owner ;  bu^  affected,  from  circumstances, 
with  a  right  in  some  third  person,  which  a  court  of  equity  will  en- 
force, ft  is  a  jurisdiction  assumed  by  it,  from  a  defect  of  justice 
in  courts  of  law,  which  only  adjudicate  upon  legal  interests.  For 
this  purpose,  equity  has  applied  its  jurisdiction  over  trusts ;  and, 
by  a  fiction,  has  designated  legal  owners  effected  by  such  equitable 
claims  constructive  trustees.  It  distinguishes,  however,  between 
these  rights  and  actual  trusts,  by  holding,  that  the  former  are  bar- 
rable  by  the  adverse  possession  of  the  legal  owner ;  but  that  there 

•  a  Con.  438. 
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is  no  prescription  between  trustee  and  cestui  que  trust.  For  this 
distinction  may  be  cited  the  venerable  authority  of  the  late  Mr. 
Justice  Ashurst  sitting  as  a  commissioner  of  the  great  seal,  as  stated 
in  17  Ves.  ffj^  the  whole  case,  indeed,  appears  so  strongly,  illustra- 
tive of  my  view  of  constructive  trusts  tnat  I  shall  cite  it*  at  laige. 
It  is  that  of  BecldTord  and  others  v.  Wade,  bem^  an  appeal  heud 
at  the  cockpit  against  a  decree  in  Jamaica,  declaiming  tnat  a  con- 
versance under  which  Mr.  Beckford  and  his  predecessors  in  title 
claimed  was  originally  obtained  by  a  fraudulent  execution  of  a 
power  of  sale,  contained  in  a  will  under  which  the  respondent 
claimed ;  and  that  Mr.  Beckford  was  therefore  a  trustee  for  the 
respondent.  Against  this  decree,  Mr.  Beckford  set  up,  amonff  other 
objections,  an  act  of  the  island,  converting  a  possession  <n  seven 
years,  under  a  deed  or  will,  into  an  absolute  title.  To  this,  one  of 
the  replies  was,  that  there  is  no  prescription  between  trustee  and 
cestui  que  trust.  The  reporter,  with  equal  precision  and. good 
taste,  confines  himself  to  the  able  and  luminous  judgment  delivered 
by  Sir  W.  Grant,  from  which  I  shall  take  the  liberty  of  reading 
some  passages,  and  among  others  his  citation  from  the  decree 
alluded  to  of  Lord  Commissioner  Ashurst. 

**  The  otiier  exception^  within  which  the  case  is  said  to  fall,  is  that 
relating  to  trustees.  On  that  head  the  respondent  thus  states  her  case, 
and^  for  the  purpose  of  trrring,  whether  the  statute  of  limitation  applies 
to  it>  we  must  take  the  case  to  be  as  she  states  it.  She  says,  that  the 
conveyance^,  under  which  the  appellants  daim,  were  the  result  of  a 
fraudulent  combination  between  the  several  parties  to  them,  and  not 
made  in  the  fair  and  necessary  execution  of  the  testator's  will ;  that  con- 
sequently the  parties,  taking  under  those  conveyances*  and  all  who  claim 
by  virtue  of  then),  or  by  tide  deduced  from  them,  are  in  the  contempla- 
tion of  a  Court  of  Equity  to  be  considered  as  trustees  for  those,  who  vte 
injured  by  the  fraud ;  and  who  would  be  owners  of  the  estate,  if  the 
fraud  had  not  been  committed." 

"  The  question  then  is,  what  the  tiue  construction  of  tiie  act,  namely 
the  local  act  of  Jamaica/  is  in  this  particular ;  whether  it  meant  onlj 
actual  and  express  trusts,  as  between  cestui  que  trusts  and  trustees,  pro- 
perly so  called,  upon  which  length  of  time  ousht  to  have  no  effect ;  or 
whether  it  intended  to  leave  open  to  perpetual  litigation  eveiy  equitable 
question,  relating  to  real  property.  If  it  did  so  intend,  it  was  m  calcu- 
lated for  obtaining  its  professed  purpose  of  quieting  possessions,  and  of 
preventing  many  vexatious  and  expensive  suits  at  law  and  in  equity,  of 
which  the  preamble  complains.  I  hardly  know  how,  according  to  this 
construction,  any  suit  in  equity  would  be  barred  by  this  act  Upon  what 
grounds  is  a  Court  of  Equity  ever  called  upon  to  direct  one  man  to 
convey  a  real  estate  to  another,  except  upon  the  ground  of  a  trust,  either 
actual  or  constructive  ?  When  the  act  speaks  of  one  man  being  seiaed  or 
possessed  to  the  use  of,  or  in  trust  for,  another,  I  can  hardly  conceive 
that  it  means  any  other  than  an  actual  direct  trust;  not  such  possible, 
eventual  trust,  as  may,  in  case  certain  facts  are  estabUshed  in  evidence^ 
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be  dedand  by  a  Court  of  Equity  againit  a  penon  wbo  daimt  to  b^  and 
who  prmd  jacie  u,  the  true  owner  of  the  estate." 

"  It  if  certainly  true>  that  no  time  ban  a  direct  trusty  as  between  ce$im 
aue  trust  and  trustee :  but,  if  it  ii  meant  to  be  asserted^  that  a  Court  of 
JBquity  allows  a  man  to  make  out  a  case  of  constructive  trust  at  anj 
distance  of  time,  after  the  facts  and  drcumttances  happened,  out  dT 
which  it  arises,  I  am  not  aware  that  there  is  any  ground  tor  a  doctrine, 
so  fatal  to  the  security  of  property  as  that  would  be ;  so  far  from  it,  that 
not  only  in  circumstances,  where  the  length  of  time  would  render  it 
extremely  difficult  to  ascertain  the  true  state  of  the  fact,  but  where  the 
true  state  of  the  fact  is  easily  ascertained,  and  where  it  is  perfectly  dear, 
that  relief  would  originally  have  been  given  upon  the  ground  of  con- 
structive trust,  it  is  refused  to  the  party,  who  after  long  acquiescence 
comes  into  a  Court  of  £quity  to  seek  that  relief."  (17  Vesey,  95.) 

Af^r  some  further  disquisition,  judgment  was  given  for  the 
appellant,  thus  in  effect  establishing  the  distinction  I  have  taken 
between  active  and  x^snve  trusts. 

Trusts  being  a  personal  confidence,  the  student  might  expect 
them  to  cease  with  the  person  of  the  trustee.  Our  law,  however, 
continues  the  estate,  though  not  always  the  confidence,  vested  in 
a  deceased  trustee,  to  his  heir ;  or,  if  it  be  of  a  term  of  years,  to 
his  executor  or  administrator.  Still  a  new  trustee  is  to  be  ap- 
pointed, whenever  either  the  deed  creatinj^  the  trust,  or  the  refusisd 
or  incapacity  of  the  representative  requires  it.  This  is  effected, 
either  by  the  parties  beneficially  interested,  (if  they  have  a  power 
for  that  purpose,)  or  else  through  the  medium  of  the  Court  of 
Chancery.  To  such  new  trustee  the  technical  property  called  the 
legal  estate,  in  whomever  resident,  is  to  be  conveyed.  The  heir, 
however,  may  be  a  married  woman,  an  infant,  or  a  lunatic.  In  the 
first  instance,  ajine  is  necessary.  In  the  two  latter  cases,  a  con- 
veyance was  formerly  impracticable ;  and,  consequently,  the  title  of 
the  beneficial  owner  was  rendered  defective  from  the  incapadty  of 
a  stranger.  To  remedy  this  mischief,  various  acts  were  succes- 
sively passed,  which  have  recently  been  consolidated  into  onie, 
namely  6  Greo.  4,  c.  7^9  whereby  infant  trustees  and  mortgagees, 
and  persons  acting  on  behalf  of  jnsane.  trustees  and  mortgagees, 
or  of  trustees  out  of  the  jurisdiction,  or  whose  existence  is  uncer- 
tain, are  authorised  to  convey,  under  the  direction  of  the  Court  of 
Chancery,  or,  in  specified  cases,  of  other  eqiiitable  jurisdictions. 
Other  effects,  equally  foreign  with  the  beneficial  interest,  result 
from  the  present  system  of  trusts.  Nor  is  thitf  all — Land  vested 
in  a  trustee,  being  deemed  his  own  at  law,  is  subject  to  escheat  for 
want  of  heirs,  or  an  attainder,  on  his  part.  Another  conseauence 
of  the  position  is,  that  the  land  will  pass  at  law  by  his  will,  con- 
taining a  general  devise  of  all  his  estate.  But  uiis  may  be  so 
qualified  as  to  the  object  of  the  disposition,  as  to  pass  sucn  lands 
only  as  he  is  betieficiaUp  entitled  to :    as,  when  the  gift  is  to  one 
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fojplife  with  lemainder  to  anotber ;  or,  charged  with  debts  or  lega- 
cies ;  since  these  interests  cannot  be  raised  in  the  estate  of  another. 
Other  instances  occasionally  occur,  as  may  be  supposed,  of  a  more 
doubtful  character;  as  where  the  devisee  is  also  executor,  with  a 
general  direction  for  payment  of  debts,  and  then  (it  is  said)  there 
IS  no  inconsistency  between  the  diyise  and  the  trusts,  as  the  debts 
were  meant  to  be  paid  by  the  devisee  out  of  the  personal  estates  of 
which  he  is  the  executor.  As  these  constructions  are  all  formed 
by  courts  of  law,  thev  present  the  singular  feature  of  the  tardy 
recognition  of  eauitabie  mterests  by  legal  judges ;  and  their  influr- 
endng  the  adjudication  of  the  legal  estate. 

Similar  difficulties,  it  may  be  noticed,  occur  in  respect  of  the 
legal  estate  on  the  death  of  a  mortgagee  in  fee ;  whose  Ic^ 
security  descends  to  his  heir  or  devisee ;  but  clothed  with  an  im- 
plied trust,  first  for  his  executor  or  administrator,  and  then  for  the 
mortgagor ;  while  the  money,  which  forms  the  substantial  part, 
devolves  to  the  executor.  Iiie  act  already  quoted  provides  for  the 
inconvenience  in  this  case  also ;  but  upon  tne  same  principle,  of 
regarding  the  legal  estate  as  something  distinct  from  the  lien. 

Should  the  trust  be  of  a  term,  then  it  must  be  assigned  by  the 
personal  representative  of  the  deceased  trustee.  It  sometimes 
happens,  that  he  dies  insolvent,  and  no  one  proves  his  will,  or 
administers  to  him.  It  now  fire(|uentlv  occurs  (and  should  tlie  term 
be  of  any  antiquity,  must  invanably  be  the  case)  that  the  personal 
representatives  of  the  trustee  are  all  dead,  and  his  assets  distri- 
buted ;  and  then  there  is  no  occasion  to  administer  further  to  his 
effects.  In  each  of  these  cases,  a  limited  administration^  (as.  it  is 
called)  must  be  sued  out,  that  is,  so  far  only  as  respects  the  term 
thus  technically  continued  from  the  deceased.  A  bill  was  some 
time  since  prepared  by  a  learned  friend  of  mine  to  remedy  this 
inconvenience ;  but  aner  being  approved  by  a  high  law  officer,  it 
was  not  proceeded  in. 

Here  terminate. my  observations  on  the  general  character  of 
trusts.  Though  for  the  most  part  they  afford  instances  of  the 
interference  of  equity  from  the  laudable  motive  of  defect  of  leni 
justice,  as  in  all  active  and  technical  trusts,  yet  in  constructive 
trusts,  they  exhibit  a  mixed  character,  the  interposition  being  some- 
times to  prevent  positive  injustice,  (as  in  the  instances  of  an  equity 
of  redemption,  or  a  purchase  with  another^s  money)  at  other  tunes 
from  an  assumed  power  to  controul  legal  rights,  as  when  a  pur- 
chase is  made  with  notice  of  a  prior  invalid  assurance  or  lien ;  or 
ui  informal  appointment  is  made  to  one  of  the  favoured  classes  of 
wives,  children,  or  creditors,  for  each  of  whom  the  owner  of  the 
legal  estate  is  treated  as  a  trustee.  This  double  character  of  trusts, 
however,  arises  not  from  any  indistinctness  in  the  division  of  the 
objects  of  e(|uitable  interference,  but  from  its  classing,  for  the  pur- 
pose of  acquiring  jurisdiction,  under  the  denomination  of  trusisj 
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yariouB  objects  which,  in  themselves,  have  nothing  of  the  character 
of  confidence,  the  owner  of  the  legal  estate,  in  the  latter  instances, 
either  being  a  stranger  to  the  beneficial  interest,  or  else  claiming 
adversely  to  it  as  in  the  case  cited  from  Vesey.  With  this  remain 
I  beg  to  dose  my  present  evening^s  address.  I  am  far  however, 
from  having  disposed  of  the  subject  of  trusts.  They  more  or  less 
pervade  every  feature  of  the  rules  of  landed  property ;  dispositions 
by  act  of  law  and  act  of  the  party ;  rights  and  liabilities  of  every 
description.  To  render  the  topic  of  any  practical  utility,  these 
shoula  be  pursued  in  all  their  detail ;  and  this  I  shall  attempt  to 
do  as  early,  and  at  such  intervals,  as  the  extent  of  the  subject  and 
my  professional  avocations  will  permit 
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With  the  exception  of  one  great  act  of  political  justice,  and 
the  Metropolitan  Police  Bill,  the  last  session  of  parliament  will  be 
utterly  undistinguished  by  any  important  measure  of  legislation. 
All  persons  appear  to  have  been  absorbed  in  the  discussion  of  the 
Catholic  Rehef  Bill  while  pending,  and  when  it  had  passed  all 
seemed  exhausted  by  their  eifort.  Perhaps  the  unsettled  state  of 
political  parties  may  have  been  the  principal  cause  of  this  inert- 
ness, the  minister  prudently  dedinine  any  contest  while  he  was 
unable  to  distinguisn  his  friends  from  his  enemies. 

Common  law,  real  property,  and  chancery  have  been  equaUy 
neglected ;  the  reports  of  commissioners  ate  wanting  for  the  two 
former:  a  bill  intended  to  mitigate  the  evil  of  the  latter,  headed, 
*^  A  Bill  (as  amended  by  the  committee^  intituled,  *  An  Act  for  fur- 
th^  facilitating  the  Administration  or  Justice  in  Suits  and  other 
Proceedings  in  Equity'  "^  (ordered  to  be  printed.  May  18, 1829), 
which  was  introduced  by  the  Lord  Chancellor,  and  passed  the 
House  of  Lords,  induced  us  to  hope,  notwithstanding  the  fate  it 
experienced,  that  something  eflectual  will  at  last  be  aone  in  pro- 
motion of  the  objects  stated  in  its  title. 

The  new  orders,  which  give  rise  to  about  as  many  questions  as 
they  settle  or  profess  to  settle,  could  not,  even  were,  it  otherwise, 
do  much  to  alleviate  the  characteristic  and  historical  evil  of  accu- 
mulated arrears  of  business.  The  natural  and  simple 'remedy  for 
this,  is  an  increase  of  the  judicial  strength  of  the  court  This 
position  we  attempted  to  establish  in  our  last  number ;  and  we  are 
glad  to  see  that  tne  arguments  adduced,  from  various  quarters,  in 
support  of  this  important  proposition,  arc  beginning  to  receive  the 
attention  due  to  them. 
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The  speech  delivered  b^  the  Lord  Chancellor,  oh  the  second 
reading  of  the  bill,  contained  statements  showing  the  strongest 
necessity  for  adopting  a  measure,  either  the  same,  or  analogous 
with  that  proposed  by  the  bill ;  the  details  of  the  speech,  however, 
went  far  beyond  the  appointment  of  an  additional  judj^  in  the 
Court  of  Chancery,  and  were  intended  as  an  exposition  and 
development  of  a  general  system  of  reform  contemplated  by  the 
government  in  the  constitution  of  that  court.  The  mode  in  which 
the  more  complicated  parts  of  this  system  were  to  be  earned  into 
effect,  must,  however,  require  much  caution  and  deliberation,  before 
they  can  be  exhibited  in  the  shape  of  distinct  propositions  to  be 
submitted  to  parliament,  and  clothed  with  legislative  authority ; 
that  which  related  to  the  appointment  of  a  new  judfle  was  obvious 
as  a  remedy,  and  simple  in  its  machinery — ^nor  had  it  any  essential 
connexion  with  whatever  further  measures  it  might  hereafter  be 
thought  advisable  to  adopt.  This  bill  was  therefore  very  properly 
intTMuced  by  itself.  The  objects  embraced  by  it  were  veiy  few. 
The  bill  proposed  to  enact,  1st.  That  it  should  be  lawful  tor  his 
M^es^  to  appoint  an  additional  judge  in  the  Court  of  Chancery. 
2na.  That  tne  new  judge  shoula  have  power  to  hear  and  deter- 
mine all  matters,  which,  according  to  the  usage  of  the  court,  or  by 
the  present  act,  the  Master  of  the  Rolls  might  hear  and  determine, 

a'ving  a  right  of  appeal  to  the  Lord  Chancellor.  3rdly.  That,  the 
[aster  of  the  Rolls  (except  the  present  Master,  who  was  to  be 
allowed  to  exercise  his  pleasure  in  this  respect)  should  hear 
motions,  pleas,  and  demurrers.  The  other  enactments  are  merely 
consequentiaL 

The  bill  was  sent  down  to  the  Commons,  and  there,  for  some 
reason,  inexplicable  by  the  uninitiated,  this  highlv  beneficial 
measure  was  strangled  in  its  birth.  This  act  ot  infanticide 
appeared,  however,  to  be  stran^ly  hailed  and  applauded  by  all 
parties.  The  bill  was,  by  universal  consent,  withdrawn;  that 
which  had  been  proposed  by  one' member  of  the  administration,  as 
a  measure  of  government,  was  by  another  member  of  the  same 
government  given  up  to  be  sacrificed ;  nay,  he  himself  was  the 
selected  priest  who  bound  the  victim,  and  held  the  knife,  and  per- 
petrated the  mysterious  slaughter.  Rumours  were  rife  on  this 
topic,  but  this  at  least  we  may  be  permitted  to  remark,  that  a 
government  must  calculate  upon  a  vast  reserve  stock  of  wisdom 
and  reputation,  that  can  consent  in  so  palpable  a  manner  to 
stultify  itself. 

.  We  trust,  however,  that,  though  for  the  present  withdrawn,  the 
meastnre  is  not  finally  abandoned. 

[We  shall  notice  in  our  next  Number,  the  Reports  which  have 
been  presented  by  the  Common  Law  and  Real  Property  com- 
missioners.] 
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BXPIRBO  LAWS. 


Enumeration  of  all  the  Public  General  Laws,  of  a  temporary  nature, 
which  have  expired  between  the  29th  day  of  January,  1828,  being  the 
first  day  of  the  last  session,  and  the  5th  day  of  February,  1829,  being 
the  first  day  of  the  present  session:  omitting  only  such  annual  and  other 
acts  as  have  been  replaced  by  subsequent  acts  now  in  force. 


Extending 
to. 

Sttt|)ecL 

Original  Acta. 

Lut  continu- 
ing Acts. 

Time  of 
Expiration. 

U.K. 

Van  Diemen*B 

Land 

Company. 

6  Geo.  4.  c  39. 

(As  to  time  of  grant- 

ing  Charter.) 

10  June,  1828. 

U.K. 

Canada 
Company. 

6  Geo.  4.  c.  75. 

(As  to  time  of  grant- 
ing Charter.) 

(SetdOto, 
4.  c.  61.) 

27  June,  1828. 

U.K. 

Custom!. 
(Flax  high  duty.) 

6  Geo.  4.  c.  111. 
(Table.) 

5  July,  1828. 

I. 

Unlawfiil 
Societies. 

6  Geo.  4.  c.  14. 

28  July,  1828. 

(EndofSenion 

9  Geo.  4.) 

U.K. 

Man,  Isle  of  i 
Wheat  and  Flour, 
Importation  1  &c. 

9  Geo.  4.  c.  20. 

28  July,  1828. 

(End  of  Session 

9  Geo.  4.) 

I. 

Queen  of  Wirtem- 
Royal  of  England. 

18  Geo.  3.  c  31.  && 
37  Geo.  .^c.  00. 1  ^,  . 
38Geo.3.c.30./^^'^ 

6  Oct.  1828. 

(Decease  of  the 

Princess.) 

U.K. 

Silk  Goods. 
Restriction  on 
Importation  of. 

7  Geo.  4.  c.  53.  s.  3. 

10  Oct  182& 

O.  B. 

Hotel  Keepers. 
(Selling  Beer,  &c.) 

9  Geo.  4.  c  46.  B.  2. 

(See  9  Geo. 
4.  c.  61. 
s.  1.  35.) 

End  of  lioens- 
ing  year,  1828. 

O.B. 

Annuities. 
(4  per  cent 

3  Geo.  4.  c.  9.  s.  1. 

(As  to  restraint  of  re- 
demption.) 

5  Jan.  1829. 

U.K. 

Customs. 
(Barilla  high  duty.) 

6Geo.4.  e.  111. 
(Table) 

5  Jan.  1829. 
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SXPIBING  LAWS. 


Eniltneration  of  all  the  Public  General  Laws  which  are  about  to 
expire  in  the  course  or  at  the  end  of  the  present  session^  or  on  or  before 
the  first  day  of  August,  1830,  or  in  the  course  or  at  the  end  of  any 
session  which  may  commence  during  that  period;  arranged  chrono- 
logically, according  to  the  dates  at  which  they  will  expire  respectively. 


AcU  expiring  ai  the  end  of  the  present  Session,  10  Gox.  3. 


BxtMdingto. 

Sttltfeet. 

Original  AeU. 

I. 

Yeomanry. 

43  Geo.  3.  c.  121. 
66  Geo.  8.  c.  72. 

4  Geo.  4.  c.  15. 

I. 

Aran 
(PoflMBskm  of.) 

47  Geo.  3.  (St.  2.)  cM. 
50  Geo.  3.  C.109. 

4  Geo.  4.  e.  14. 

S. 

Crediton. 

M  Geo.  3.  c  137. 

7&8Geo.4.  ell. 

£. 

Charities. 

58  Geo. 3.  c91. 
69Geo.3.  cSl. 

5  Geo.  4.  c  58. 

I. 

ImoWents. 

f&2Geo.3.  C.69. 
3  Geo.  4.  C.124. 

7  &  8  Geo.  4.  e.  22. 

£. 

AleHoiuei. 

3  Geo.  4.  0.77. 

7&8Geo.4.  C.48. 

I. 

RoMls  and  Bridges. 

6  Geo.  4.  c.  101. 

7  &  8  Geo.  4.  c  23. 

U.K. 

Silk  Goods. 

7  Geo.  4.  C.63. 

0Geo.4.c.7&a-ll. 
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Ads  Expiring  ajter  5th  February,  1829 ;  and  an  or  before  IH  Augtisi, 

1S30,  S^. 

N.  B.^«'  &c"  after  any  date  in  the  following  list,  signifies  to  the  end  of 

the  Session,  which  will  commence  next  after  the  date  specified. 


Period  of 

Eztend- 

Dantion. 

inf  to. 

Sttl^ecC. 

Original  Acts. 

LaiteoaUouiagAots. 

1829. 

llMar.&c. 

I. 

Anna.  (Importatian.) 

3  Geo.  4.  c.  4. 

/ 

O.  B. 
U.K. 

Annual  Duties  :^ 
On  PeraonalEs-l 
tatei,  &c.         ] 

Mutiny  AcU:— 
Army. 

0  Geo.  4.  c.  5. 
9  Geo.  4.  c.  4. 

25  Mar. 

Marines. 

9Geo.  4.C.  3. 

U.K. 

Innkeepers  (Soldiers.) 

9  Geo.  4.  c.  8. 

O.B.( 

MiUtia:— 

t\ 

Allowances. 

9  Geo.  4.  c.  87* 
39&40Gco,3.c.44. 

9Geo.4.c.67f«.23. 

V 

U.K. 

Indemnity  (Offices.) 

0  Geo.  3.  c  6. 

25Mai.&c 

I. 

Foundlings. 
Public  Works. 

6  Geo.  4.  c  102. 

9Geo.4.c.87. 

2  April. 

I. 

7&8Gco.4cl2.s.l. 

r 

L 

4  per  cent.  Annuities. 

3  Geo.  4.  c  17. 

5ApriL  \ 

£. 

Promissory  Notes  :— 

I 

Under  6/. 

7Geo.4.c.6.  S.2. 

(8ee9Geo.4.c66.) 

aeMaj. 

U.K. 

East  India  Writeis. 

7Geo.4.c.56.s.l,2. 

1  June,  Ac 

£. 

Insolvents. 

7  Geo.  4.  c.  67. 

3  Jimey&c. 

U.K. 
C 

Newfoundland:— 
Fisheries. 

6  Geo,  4.  c.  61. 

17  June. 

U.K.? 

Judicature. 

6  Geo.  4.  c.  67. 

OJuly.    / 

».i 

Marriages- 
Annual  Duties : — 

6  Geo.  4.  c.  68. 

Sugar 

f7Geo.4.c48.s.36.) 
and  Schedule.      ] 

9  Geo.  4.  c.  36. 

£. 

9  Geo.  4.  c  93. 

I 

E. 

Police  Offices. 

3  Geo.  4.  c.  66. 
6  Geo.  4.  c.  21. 

31Jiil7,&c. 

U.K. 

Slave  Trade. 

6Geo.4.c.ll3.s.l6.1 
6  Geo.  4.C  11.8.2.1 

9  Geo.  4.  c.  84. 

10  October. 

£. 

34  per  Cent  Annuities. 

-  (Restraint   of  Re-  > 
demption.)          J 
4  Geo.  4.  c.  96. 

6  Geo.  4.  c  38. 

31  Dee. 

U.4. 

New  South  Wales,&c. 

1830.. 

f5Geo.  4.C.  24.  s.  2. 

5  Janiuiy. 

I. 

^  per  Cent.  Annuities. 

<  (Restraint  of  Redemp. 
1     tion.) 
r6Geo.  4.e.lll. 

5, 6  Jan. 

U.K. 

Customs*  Duties. 

^7  Geo.  4.  c.  48. 
(9  Geo.  4.  c.  76. 

o.b; 

Asseued  Taxes:  — 

(Composirion.) 
British    and  Irish  f 
Fisheries.             \ 

f  69  Geo.  3.  c.  61.     ) 
1  IGco.  4.c.73,&c.J 

7  Geo.  4.  c  22. 

SApriL 

U.K. 

6  Geo.  4.  c  64, 

7  Geo.  4.  c.  34.  47- 

U.K. 

Bar91a:--(ClaimofV 
Allowance.)         J 

7  Geo.  4.  c  4a  ••40. 

30  Jane,  &C. 

8. 

Jury  Court.                6  Geo.  4.  d  20. 

4m 
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INSpLTBKT  DBBTORi. 

A  Return  of  the  total  Number  of  Penons  who  have  taken  the  Benefit 
of  the  Act  for  the  Relief  of  Insolvent  Debtors,  before  the  Court  in 
London,  before  the  Commisaioners  on  the  Circuits,  or  before  Justices  in 
Wales,  respectively  in  each  year,  from  the  1st  of  January,  1827»  to  the 
51st  pf  December,  18£8  ;  dirtinguishine  the  number  ordered  to  be  dis- 
charged forthwith  from  Uie  numoer  oroiBred  to  be  discharged  at  future 
periods. 


By  tiM  Cmirt  ia  London. 


By  Um  Commlaionen  on 
the  Circuit. 


ByJntUcoinWftlcs. 


'I 


1827 
1828 


1. 


2614 
1981 


117 
124 


Total. 


144 
ISO 


Total. 


2127 
1686 


96 
104 


3.2 


1|. 


16 

4 


Total. 


110 
108 


TOTAL  NUMBER  DI80HAEOBO. 


By  the  Court  in  London 

By  the  CoDimiMionen  on  the  Circoit. 
ByJuttioesin  Wales  


1827 

1828. 

2631 

2127 

110 

2106 

168G 

106 

4668 

S799 

STATUTES  PASSED  IN  THE  LAST  SESSION  OF 
PARLIAMENT. 


Cap.  1.  An  Act  for  the  suppression  of  dangerous  associations  or 
assemblies  in  Ireland. 

Sed,  1.     The  Catholic  Association  suppresrad. 

Sect.  2.  The  Lord  Lieutenant  empowered  to  suppress  by  pro- 
clamation any  associations  or  assemblies  which  he  shall  deem  dangerous. 

Seci>  8.  Justices  of  the  peace  shall  disperse  such  associations  or 
assemblies. 

Sect,  4.  Persons  not  dispersing  when  required^  may  be  apprehended 
and  committed. 
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SecL  5,  For  the  purposes  of  this  act>  justices  may  act  beyond  their 
jurisdiction. 

Sect.  6.  Penalty  of  100/.  on  the  owner  of  premises,  permitting  any 
such  assembly  to  be  held  therein. 

Sect.  7*  Penalty  of  treble  value,  or  of  10£i  (at  the  election  of  the 
Attorney  General),  on  persons  contributing,  or  soliciting  others  to  con- 
tribute, to  associations. 

Sect.  8.     Money,  &c.  contributed,  to  be  forfeited  to  his  Majesty. 

Sect.  9-     Persons  receiving,  &c.  such  money,  must  make  disooveiy. 

Sect.  10.     Form  of  conviction. 

Sect.  11.     Convictions  not  removeable. 

Sect.  12.  Prosecutions,  &c.,  against  persons  acting  under  thi^  act, 
to  be  commenced  within  three  months,  with  the  usual  limitations  as 
to  venue,  &c. 

Sect.  13.     May  be  amended  in  this  session. 

Sect.  14.  As  to  Catholic  Association,  to  be  perpetual,  and  commence 
in  ten  days,  the  residue  to  be  in  force  for  one  year,  and  until  the  end 
of  the  then  next  session. 

Cap.  2.  An  Act  for  continuing  to  his  Majesty  for  one  year  certain 
duties  on  personal  estates,  offices,  and  pensions  in  England,  for  the 
service  of  the  year  1829. 

Cap.  3.  An  Act  for  applying  certain  sums  of  money  for  the  service 
of  the  year  1829. 

Cap.  4.  An  Act  for  raising  the  sum  of  12,000,000/.  by  Exchequer 
bills,  for  the  service  of  the  year  1829* 

Cap.  5.  An  Act  for  regulating  his  Majesty's  marine  forces  while 
on  shore. 

Cap.  6.  An  Act  for  punishing  mutiny  and  desertion,  and  for  the 
better  payment  of  the  army  and  their  quarters. 

Cap.  7*  An  Act  for  the  relief  of  his  Majesty's  Roman  Catholic 
subjects.* 

"  Whereas  by  various  acts  of  Parliament,  certain  restraints  and  disa- 
bilities are  imposed  on  the  Roman  Catholic  subjects  of  his  Majesty,  to 
which  other  subjects  of  his  Majesty  are  not  liable :  and  whereas  it  is 
expedient  that  such  restraints  and  disabilities  shall  be  from  henceforth 
discontinued:  and  whereas  by  various  acts,  certain  oaths  and  certain 
declarations,  commonly  called  the  declaration  against  transubstantiation, 
and  the  declaration  against  transubstantiation  and  the  invocation  of  the 
saints,  and  the  sacrifice  of  the  mass,  as  practised,  in  the  church  of  Rome, 
are  or  may  be  required  to  be  taken,  made  and  subscribed  by  the  subjects 
of  his  Majesty,  as  qualifications  for  sitting  and  voting  in  Parliament, 
and  for  the  enjoyment  of  certain  offices,  franchises,  and  civil  rights ;  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  tliis 


•  The  importHncc  of  ihw  act  hat  indurctl  u«  to  give  it  in  iu  entire  form. 
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present  P^liaineiit  aasembled,  and  by  the  authority  of  the  aame>  that 
mm  and  after  the  commencement  of  this  act,  all  sach  parts  of  the  said 
acts  as  lequiie  the  said  declarations,  or  either  of  them,  to  be  made  or 
subscribed  by  any  of  his  Majesty's  subjecU,  as  a  qualification  for  sitting 
and  voting  in  Parliament,  or  for  the  exercise  or  enjoyment  of  any  office, 
franchise,  or  dril  richt,  be  and  the  same  are  (save  as  hereinafter  pfo- 
vided  and  excepted)  hereby  repealed. 

"  And  be  it  enacted,  that  firam  and  after  the  commencement  of  this 
act,  it  shall  be  lawful  for  any  person  professing  the  Boman  Cadiolic 
religion,  being  a  peer,  or  who  shall  after  the  commencement  of  this  act 
be  returned  as  a  member  of  the  House  of  Commons,  to  sit  and  vote  in 
either  House  of  Parliament  respectively,  being  in  all  other  reipedta 
duly  qualified  to  sit  and  vote  therein,  upon  taking  and  subscribing  the 
following  oath,  instead  of  the  oaths  of  allegiance,  supremacy,  and 
abjuration : — 

'' '  I,  A.  B.,  do  sincerely  promise  and  swear,  that  I  will  be  faithful 
and  bear  true  allegiance  to  his  Majesty  King  George  the  Fourth,  and 
will  defend  him  to  the  utmost  of  my  power  apunst  all  conspiiadet  and 
attempts  whatever,  which  shall  be  made  agamst  his  person,  crown,  or 
diffnity  ;  and  I  will  fio  my  utmost  endeavour  to  disclose  and  make  known 
to  nis  Majesty,  his  heirs  and  successors,  all  treasons  and  traitorous  con- 
spiracies which  may  be  formed  against  him  or  them.  And  I  do  faithfully 
^promise  to  maintain,  support,  and  defend,  to  the  utmost  of  my  power, 
the  succession  of  the  crown,  which  succession,  by  an  act  entitled — '  An 
act  for  the  further  limitation  of  the  crown,  and  better  securing  the  rishts 
and  liberties  of  the  subject, '  is,  and  stands  limited  to  the  Princess  Soj^iia, 
Electress  of  Hanover,  and  the  heirs  of  her  body^  beine  Protestants; 
hereby  utterly  renouncing  and  abjuring  any  obedience  or  dlegiance  unto 
any  other  person  claiming  or  pretencung  a  right  to  the  crown  of  this 
reidm.  And  I  do  further  decliue,  that  it  is  not  an  article  of  my  faith, 
and  that  I  do  renounce,  reject,  and  abjure  the  opinion,  that  princes 
excommunicated  or  deprived  by  the  Pope,  or  any  oUier  authority  of  the 
see  of  Rome,  may  be  deposed  or  murdered  by  dieir  subjects,  or  by  any 
person  whatsoever.  And  I  do  declare  that  I  do  not  believe  that  the 
Pope  of  Rome,  or  any  other  fcveign  prince,  prelate,  person,  stare,  or 
potentate,  hath,  or  ought  to  have,  any  temporal  or  -dvil  jurisdiction, 
]^wer,  superiority,  or  pre-eminence,  directly  or  indirectly,  within  this 
realm.  I  do  swear,  that  I  will  defend,  to  the  utmost  of  my  power,  the 
settlemenv  of  pronerty  within  this  realm  as  established  by  the  laws  ;  ud 
I  do  hereby  disdaim,  disavow,  and  solemnly  abjure  any  intention  to 
subvert  the  present  church  establishment,  as  settled  by  law  witnin  tins 
realm ;  and  I  do  solemnly  swear,  that  I  never  will  exercise  any  privilege 
to  which  I  am  or  may  become  entitled,  to  disturb  or  weaken  the  Pko- 
testant  religion,  or  Protestant  government,  in  the  Umted  Kingdom; 
and  I  do  solemnly^  in  the  presence  of  God,  profess,  testify,  and  dedaie, 
that  I  do  make  this  declaration,  and  every  part  thereof,  in  the  plain  and 
ordinary  sense  of  the  words  of  this  oath>  without  any  evasion,  equivo- 
cation, or  mental  reservation  whatsoever.  *  So  help  me  God.' 

**  And  be  it  further  enacted,  that  wherever  in  the  oaUi  hereby  ap- 
pointed and  set  forth,  the  name  of  his  present  Majesty  is  expi^sed  or 
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refemd  to,  the  name  of  the  sovereign  of  thii  kinfidom  for  the  tune  facing, 
by  virtue  of  the  act  for  the  further  limitation  m  the  crown,  and  better 
securing  the  rights  and  liberties  of  the  subject,  shall  be  substituted  from 
time  to  time  with  proper  words  of  reference  thereto. 

'^  Provided  always*  and  be  it  further  enacted,  that  no  peer,  professing 
the  Roman  ^Catholic  religion,  and  no  person,  professing  the  Roman 
Catholic  religimi,  who  shall  be  returned  a  member  of  the  House  of 
G>mmons  after  the  commencement  of  this  act,  shall  be  enable  oi  sitting 
or  voting  in  either  house  of  Parliament  respectively,  unl^  he  shall  first 
take  and  ^beotibe  the  oath  hereinbefore  appointed  and  set  forth,  beforo 
the  same  persons,  at  the  same  times  and  plaoes,  and  in  the  same  manner 
as  the  oaths  and  declaration  now  required  by  law  are  respectively  taken, 
made,  and  subscribed ;  and  that  any  such  person  professinf  the  Roman 
Cath^  re^^pxm,  who  shall  sit  or  vote  in  either  house  of  Parliament, 
without  having  first  taken  and  subscribed  in  the  manner  aforesaid  the 
oath  in  this  act  appointed  and  set  forth,  shall  be  subject  and  liable  to 
the  same  penalties,  forfeitures  and  disabilities ;  and  the  offence  of  so 
sitting  or  voting  shall  be  followed  and  attended  by  and  with  the  same 
oonaequences  as  are  by  law  enacted  and  provided  in  the  case  of  persona 
sitting  or  voting  in  either  house  of  Parliunent  respectively,  without  the 
taking,  making,  and  subscribing  the  oaths  and  the  dedaration  now 
required  by  law. 

"  And  be  it  further  enacted,  that  it  shall  be  lawful  for  persons  pro- 
fessing the  Roman  Catholic  religion  to  vote  at  elections  of  members  to 
serve  in  Parliament  for  England  and  for  Ireland,  and  also  to  vote  at  the 
elections  of  representative  peers  of  Scotland  and  of  Ireland,  and  to  be 
elected  such  representative  peers,  being  in  all  other  respects  duly  qua- 
lified, upon  takmg  and  subsoibinff  the  oath  hereinbefore  appointed  and 
set  forth,  instead  of  the  oaths  of  dlegianoe,  supremacy,  and  abjuration ; 
and  instead  of  the  declaration  now  by  law  required,  and  instead  also  of 
such  other  oath  or  oaths  as  are  now  by  law  required  to  be  taken  by  any 
of  his  Majesty's  sulgects,  professing  the  Roman  Catholic  reiiffion,  and 
upon  taking  also  such  other  oath  or  oaths  as  may  now  be  lamuUy  ten- 
dered to  any  persons  offering  to  vote  at  such  elections. 

<'  And  be  it  further  enacted,  that  the  oath  hereinbefore  appointed  and 
set  forth  shall  be  administered  to  his  Majesty's  subjects  professing  the 
Roman  Catholic  religion,  for  the  purpose  of  enabling  them  to  vote  in 
any  of  the  cases  aforesaid,  in  the  same  manner,  at  the  same  time,  and 
by  the  same  officers  or  other  persons  as  the  oaths  for  which  it  is  hereby 
substituted  are  or  may  be  now  by  law  administered :  and  that  in  all 
cases  in  which  a  certificate  of  the  taking,  makinff,  or  subscribing  of  any 
of  the  oaths,  or  of  the  declaration  now  required  by  law,  is  directed  to 
be  given,  a  like  certificate  of  the  taking  or  subscribing  of  the  oath  hereby 
appointed  and  set  forth,  shall'  be  given  by  the  same  officer  or  other 
person,  and  in  the  same  manner  as  the  certificate  now  required  by  law 
is  directed  to  be  given,  and  shall  be  of  the  like  force  and  ^Bect 

"  And  be  it  further  enacted,  that  in  all  cases  where  the  persons  now 
authorised  by  law  to  administer  the  oaths  of  allegiance,  supremacy,  and 
abjuration,  to  persons  voting  at  elections,  are  themselves  required  to 
ta!ke  an  oath  previous  to  their  administering  such  oaths,  thev  shall,  in 
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addition  to' the  oath  now  by  them  taken,  take  an  oath  for  the  duly 
administering  the  oath  hereby  appointed  and  set  forth,  and  for  the  duly 
granting  certificates  of  the  same. 

''  And  whereas  in  an  act  of  the  Parliament  of  Scotland,  made  in  the 
eighth  and  ninth  sessions  of  the  first  Parliament  of  King  William  III., 
entitled,  *  An  Act  for  the  preventing  the  Growth  of  Popery,'  a  certain 
declaration  or  formula  is  therein  contained,  which  it  is  expedient  should 
no  longer  be  required  to  be  taken  and  subicribed ;  be  it  therefore  enacted, 
that  such  parts  of  any  acts  as  authorise  the  said  declaration  or^forroula  to 
be  tender^^  or  require  the  same  to  be  taken,  sworn,  and  subscribed,  shall 
be,  and  the  same  are  hereby  repealed,  except  as  to  such  offices,  places, 
and  rights  as  are  hereinafter  excepted ;  and  that  from  and  after  the 
commencement  of  this  act,  it  shall  be  lawful  for  persons  profening 
the  Roman  Catholic  religion  to  elect  and  be  elected  members  to  serve  ' 
in  Parliament  for  Scotland,  and  to  be  enrolled  as  freeholders  in  any 
shire  or  stewartry  of  Scotland,  and  to  be  chosen  commissioners  or 
delegates  for  choosing  burgesses  to  serve  in  Parliament  for  any  districts 
of  burghs  in  Scotland,  being  in  all  other  respects  duly  qualified,  such 
persons  always  taking  and  subscribing  the  oath  hereinbefore  appointed 
and  set  forth,  instead  of  the  oaths  of  allegiance  and  abjuration  as  now 
required  by  law,  at  such  time  as  the  last  mentioned  oaths,  or  either  of 
them,  are  now  required  by  law  to  be  taken. 

'*  And  be  it  further  enacted,  that  no  person  in  holy  orders  in  the 
church  of  Rome  shaU  be  capable  of  being  elected  to  serve  in  Parliament 
as  a  member  of  the  House  of  Commons,  and  if  any  such  person  shall  be 
elected  to  serve  in  Parliament  as  aforesaid,  such  election  shall  be  void; 
and  if  any  person  being  elected  to  serve  in  Parliament  as  a  member  of 
the'  House  of  Commons  shall,  after  his  election,  take  or  receive  holy 
orders  in  th^  church  of  Rome,  the  seat  of  sudi  person  shall  immediately 
become  void ;  and  if  any  such  person  shall,  in  any  of  the  cases  aforesaid, 
presume  to  sit  or  vote  as  a  member  of  the  House  of  Commons,  he  shall 
be  subject  to  the  same  penalties,  forfeitures,  and  disabilities  as  are 
enacted  by  an  act  passed  in  the  41  st  year  of  the  reign,  of  King  George 
the  Third,  intituled  '  An  Act  to  remove  Doubts  resfiecting  the  Eligi- 
bility of  Persons  in  Holy  Orders  to  sit  in  the  House  of  Commons,'  and 
proof  of  the  celebration  of  any  religious  service  by  such  person  according 
to  the  rights  of  the  church  of  Rome  shall  be  deemed  and  taken  to  be 
primd  /acie  evidence  of  the  fact  of  such  person  being  in  holy  orders 
within  the  intent  and  meaning  of  this  act. 

'*  And  be  it  enacted,  that  it  shall  be  lawful  for  any  of  his  Majesty's 
subjects  professine  the  Roman  Catholic  religion,  to  hold,  exercise,  and 
enjoy  all  civil  and  military  offices,  and  places  of  trust  or  profit  under  his 
Majesty,  his  heirs,  or  successors,  and  to  exercise  any  other  franchise  or 
dvu.  right,  except  as  hereinafter  excepted,  upon  taking  and  subscribing 
at  the  times  ana  in  the  manner  hereinafter  mentioned,  the  oath  herein- 
before appointed  and  set  forth,  instead  of  the  oaths  of  allegiance,  supre- 
macy, and  abjuration,  and  instead  of  such  other  oath  or  oaths  as  are  or 
maybe  now  by  law  required  to  be  taken  for  the  purpose  (foresaid  by  any 
of  his  Majesty's  subjects  professing  the  Roman  Catholic  -eligion. 

"  Provided  always,  and  be  it  enacted,  that  nothing  herein  contained 
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shall  be  ccmstraed  to  exempt  any  perMm  profetdng  tbe  Roman  Catholic 
religion  from  the  necessity  of  tddng  any  oath  or  oaths,  or  making  any 
decoration  not  hereinbefore  mentioned^  which  are  or  may  be  by  law 
required  to  be  taken  or  subecribed  by  any  person  on  his  admission  into 
any  such  office  or  place  of  trust  or  profit  as  aforas..  L 

''  Provided  always^  and  be  it  further  enaeted^  that  nothing  herein 
contained  shall  extend^  or  be  construed  to  extend,  to  enable  any  person 
or  persons  professing  the  Roman  Catholic  relipon,  to  hold  or  exercise  the 
office  of  guardians  and  justices  of  the  United  Kingdom,  or  of  regent  of 
the  Unit^  Kingdom,  during  the  absence  of  his  Majesty  or  his  successors, 
under  whatever  name,  stile,  or  title  such  office  may  be  constituted ;  nor 
to  enable  any  person,  otherwise  than  as  he  is  now  by  law  enabled,  to 
hold  or  enjoy  the  office  of  Lord  High  Chancellor,  Lord  Keeper  or  Lord 
Commissioner  of  the  Great  Seal  of  Great  Britain  or  Ireland,  or  the 
office  of  Lord  Lieutenant,  or  Lord  Deputy,  or  other  chief  governor  or 
governors  of  Ireland ;  or  his  Majesty's  High  Commissioner  to  the 
General  Assembly  of  the  church  of  Scotland. 

**  And  be  it  enacted,  that  it  shall  be  lawful  for  any  of  his  Majesty's 
subjects  professing  the  Roman  Catholic  religion  to  be  a  member  of  any 
lay  body  corporate,  and  to  hold  any  dvil  office  or  place  of  trust  or  profit 
therein,  and  to  do  any  corporate  act,  or  vote  in  any  corporate  election 
or  other  proceeding,  upon  taking  and  subscribing  the  oath  hereby  ap- 
pointed and  set  forth,  instead  of  the  oaths  of  alleffiance,  abjuration,  and 
supremacy ;  and  upon  taking  also  such  other  oath  or  oaths  as  may  now 
by  law  be  required  to  be  taken  by  any  persons  becoming  members  of 
such  lay  body  corporate,  or  being  admitted  to  hold  any  office  or  place  of 
trust  or  profit  within  the  same. 

''  Provided  also,  and  be  it  further  enacted,  that  nothing  herein  con* 
tained  shall  be  construed  to  affisct  or  alter  any  of  the  provisions  of  axi  act 
paned  in  the  7th  year  of  his  present  Majesty's  reign,  intituled,  '  An 
Act  to  Consolidate  and  Amend  the  Laws  which  regulate  the  levy  and 
application  of  Church  Rates  and  Parish  Cesses,  and  the  Election  of 
Churchwardens  and  the  Maintenance  of  Parish  Clerks  in  Ireland.' 

*^  Provided  nevertheless,  and  be  it  further  enacted,  that  nothing 
herein  contained  shall  extend  to  authorise  or  empower  any  of  his  Ma- 
jesty's subjectli  professing  the  Roman  Catholic  religion,  and  being  a 
member  of  any  lay  body  corporate,  to  give  any  vote  at,  or  in  any  manner 
to  join  in,  the  election,  presentation,  or  appointment  of  any  person  to 
any  ecclesiastical  benefice  whatever,  or  any  office  or  place  belonging  to, 
or  connected  with,  the  united  church  (^  England  or  Ireland,  or  the 
church  of  Scotland,  being  in  the  gift,  patronage,  or  disposal  of  such  lay 
corporate  body. 

^*  Provided  also,  and  be  it  enacted,  that  nothing  in  this  act  contained 
shall  be  construed  to  enable  any  persons  otherwise  than  as  they  are  now 
by  law  enabled,  to  hold,  enjoy,  or  exercise  any  office,  place,  or  dignity, 
of,  to,  or  belonging  to  the  united  church  of  England  and  Ireland,  or  the 
church  of  Scotland,  or  any  place  or  office  whatever,  of,  in,  or  beloneine 
to  any  of  the  ecclesiastical  courts  of  Judicature  of  England  and  Irelana 
respectively,  or  any  court  of  appeal  nom,  or  review  of,  the  sentences  of 
such  courts ;  or  of,  in,  or  belonging  to  the  Commissary  Court  of  £din« 
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borgli;  or  of,  in,  or  bekti^Ag  to  stay  cittliednl,  or  odllegiato,  or  ceded* 
astical  efltablikhmenf  or  foandatioil ;  <ir  any  Mob  or  place  wbatever,  of» 
bk,  or  belonging  to  any  of  the  universities  of  this  zttdm ;  or  any  office 
or  place  whatever,  and  by  whatever  name  the  same  may  be  called,  of,  in, 
or  belonging  to  any  of  the  cdleges  or  halls  of  the  said  amvendtie^  or 
the  collies  of  Eton,  Westminster,  or  Wmchester,  or  any  college  or 
school  within  this  realm ;  or  to  repeal,  abrogate,  or  in  any  manner  to 
interfere  with  any  local  statute,  ordinance  or  rule,  which  is  or  shall  be 
established  by  competent  authority  within  any  university,  college,  hall, 
or  school,  by  whidi  Roman  Catholics  shall  be  prevent^  from  heintf 
admitted  thereto,  or  from  xesidine  or  taking  degrees  therein.  Providea 
also,  that  nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  enable  any  person  otherwise  than  he  is  now  by  law  enabled  to  exer* 
cise  any  right  of  ptes^tation  to  any  ecclesiastical  benefice  whatsoever,  or 
to  repeal,  vaiy,  or  alter  in  any  manner  the  laws  now  in  force  in  respect 
to  the  right  dT  presentation  to  any  ecclesiastical  benefice. 

''  Provided  always,  and  be  it  enacted,  that  where  any  right  of  pre- 
sentatum  to  any  ecclesiastical  benefice  should  bdong  to  any  office  in  the 
^h  or  appointment  of  his  Majesty,  his  heirs  mr  Sttccessors,  and  sud& 
office  shim  be  held  by  a  person  pri^essing  the  Roman  Catholic  religion, 
the  ri^t  of  presentation  shall  devolve  upon,  and  be  exercised  by,  the 
Archbishop  of  Canterbury  for  the  time  bein^. 

^'  And  be  it  enacted,  that  it  shall  not  be  lawful  for  any  person  pro^ 
fessing  the  Roman  CaUioHc  teUgion  directly  or  indirectly  to  advise  his 
Majestir,  his  heirs  or  successors,  or  any  person  or  persons  holding  or 
exetdsmff  the  office  of  guardians  of  the  United  Kingdom,  or  of  regent 
of  the  United  Kingdom,  under  whatever  name,  style,  or  title.  Such 
office  may  l)e  constituted,  or  the  lord  lieutenant,  or  lord  deputy,  or  other 
chief  governor,  or  sovemols  of  Ireland,  touching  or  concerning  the 
appointment  to,  or  disposal  of,  anjr  office  or  preferment  in  the  united 
church  of  Ensland  atid  Ireland,  or  m  the  churcn  of  Scotland ;  and  if  any 
such  person  shall  offimd  in  the  premises,  he  shall  be  thereof  convicted  hf 
due  course  of  law,  be  deemed  guilty  of  a  hish  misdemeanour,  and  disabled 
for  6ver  from  holding  any  office,  dvil  or  military,  under  Uie  crown. 

**  And- be  it  enacted,  Uiat  eveiy  person  professing  the  Roman  Catholio 
religion,  who  shall  af^  the  commencement  of  this  act  be  placed^ 
elected  at  chosen  in  or  to  the  office  of  mayor,  provost,  alderman^ 
recorder,  bailifl^  town-derk,  magistrate,  councillor  or  common  coandl-i 
man,  or  in  or  to  any  office  of  magistracy  or  place,  trust  or  employment, 
relating  to  the  government  of  any  dty,  corporation,  borough,  ImA  or 
district,  within  the  United  Kingdom  of  Ureat  Britain  and  Irdand, 
sluJl  within  one  calendar  mopth  next,  before  or  upon  his  admiswon  into 
miy  of  the  aforesaid  offices  or  trusts,  take  and  subscribe  the  oath  herein- 
before appoilited  and  set  forth,  in  the  presence  of  such  penon  or  persona 
respectimy  as  by  the  charters  or  uswes  of  the  said  respecdve  cities, 
corMrations,  burghs,  boroughs,  and  mstricts,  ougjht  to  administftr  the 
oauL  for  due  execution  of  Uie  said  offices  or  places  respectively,  and  in 
default  of  such,  in  the  presence  of  two  justices  of  the  peace,  coundllon, 
or  ma^trates  of  the  said  dttes,  corporations,  burghs,  boroughs^  or  dis« 
tricts,  if  such  there  be^  or  otherwise  in  the  presence  of  two  justices  of 
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the  peace  of  the  respective  oottntiei^  xidings,  diyiaoilf  or  frandives 
wherein  the  said  citieg,  oQrporatioiis»  burghs^  borouffhi!,  or  districts  axe, 
which  said  oath  shall  either  be  entered  in  a  book^  roll,  or  other  record  to 
be  kept  for  that  purpose^  or  shall  be  filed  amongst  the  records  of  the 
citjTj  covparation^  bargAij  borough^  or  district- 

"  And  be  it  enactM,  that  every  person  professing  the  Roman  Catholic 
religion,  who  shall  after  the  commencement  of  this  act  be  appointed  to 
any  office  or  place  of  trust  or  profit  under  his  Majesty,  his  heirs  or  suc- 
cessors, shall  within  three  calendar  months  next  before  sndi  appoint- 
ment, or  otherwise  shall,  before  he  presumes  to  exercise  or  enjoy  or  in 
any  manner  to  act  in  such  office  or  place,  take  and  subscribe  the  oath 
hminbefore  appointed  and  set  forth,  either  in  his  Majes^s  High  Court 
of  Chancery,  or  in  any  of  his  Majesty's  Courts  of  King's  Bench, 
Common  Pleas  or  Exchequer,  at  Westnunster  or  Dublin,  or  before  any 
ju^U[e  of  assise,  or  any  court  of  eeneral  or  quarter  sessions  of  the  peace 
in  Ureat  Britain  or  Ireland,  for  the  county  or  place  where  the  person  so 
taking  and  subscribing  the  same  shall  reside ;  or  in  any  of  his  Majest/s 
courts  of  session,  justiciary,  exchequer  or  jury  court,  or  in  any  sheriff*  or 
Stewart  court,  or  in  any  burgh  court,  or  before  the  magistrates  and 
councillors  of  any  royal  burgh  in  Scotland,  between  the  hours  of  nine  in 
the  morning  and  four  in  the  afternoon ;  and  the  proi»er  officer  of  the 
court  in  which  sudi  oath  shall  be  io  ttJken  and  subscribed,  shall  cause 
the  same  to  be  preserved  amonest  the  records  of  the  court ;  and  sudi 
officer  shall  make,  sign,  and  deliver  a  certificate  of  such  oath  havine 
been  duly  taken  and  subscribed,  as  often  as  the  same  shall  be  demanded 
of  him,  upon  payment  of  two  shillings  and  sixpence  for  the  same,  and 
such  certificate  diall  be  sufficient  evidence  of  the  person  therein  named 
having  duly  taken  and  subscribed  such  oath. 

"  And  be  it  enacted,  that  if  any  person  professing  the  Roman  Catholic 
religion  shall  enter  upon  the  exercise  or  eiyoyment  of  any  office  or  place 
of  trust  or  profit  under  his  Majesty,  or  of  any  other  office  or  franchise, 
not  having  in  the  manner  and  at  the  times  aforesaid  taken  and  subscribed 
the  oath  hereinbefore  appointed  and  set  forth,  then  and  in  every  such 
case  such  person  shall  forfeit  to  his  Majesty  the  sum  of  two  hundred 
pounds ;  and  the  appointment  of  such  person  to  the  office,  firanchiae,  or 
place  so  by  him  held,  shall  thereupon  become  altogether  void,  and  the 
office,  place,  or  franchise  diaU  be  deemed  and  taken  to  be  vacant  to  all 
intents  and  purposes  whatsoever. 

"  Provided  fdways,  that  for  and  notwithstanding  any  thing  in  this 
act  contained,  the  oath  hereinbefore  appointed  and  set  forth  shall  be 
taken  by  the  officers  in  his  Majesty's  land  and  sea  service,  professing  the 
Roman  Catholic  religion,  at  the  same  times  and  in  the  same  maimer  as 
the  oaths  and  declarations  now  required  by  law  are  directed  to  be  taken, 
and  not  otherwise. 

*'  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this 
act,  no  oath  or  oaths  shall  be  tendered  to,  or  required  to  be  taken  by, 
his  Majesty's  subjects  professing  the  Roman  Catholic  religion,  for 
enabling  them  to  hold  or  enjoy  any  real  or  personal  property,  other  than 
such  as  may  by  law  be  tendered  to  and  required  to  be  taken  by  his 
Majesty's  other  subjects ;  and  that  the  oath  herein  appointed  and  set 
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forth  being  taken  and  sulMcribed  in  anj  of  the  oourts,  or  before  any  of 
the  pentns  abbTe  mentioned,  shall  be  of  the  lame  force  and  eftct,  to  all 
ihtenta.and  purposes,  as,  and  shall  stand  in  the  place  of,  all  oaths  mod 
dedarations  required  or  prescribed  bj  any  law  now  in  force  for  the  relief 
of  his  Majesty^s  Roman  Catholic  subjecu  from  any  disabilities^  inca- 
padtifli,  or  ^alties;  and  the  proper  oipcer  of  any  of  the  .courts  abore 
nentaoBed,  m  which  any  person  profea^g  the  Roman  Catholic  idkion 
ahall  demand  to  take  and  subscribe  the  oath  herein  appointed  and  set 
forth,  ia  hereby  authmaed  and  required  to  administer  Uie  said  oath  to 
such  person  |-  and  such  officer  shall  make,  sign,  and  deliver,  a  certificate 
of  such  oath  having  been  duly  taken  and  subscribed,  as  often  as  the 
same  shall  be  demanded  of  him,  upon  payment  of  one  shilling ;  and 
soeh  certificate  shall  be  sufficient  evidence  of  the  person  therein  named 
having  duly  taken  and  subacribed  such  oath. 

''  And  whereas  the  Protestant  episcopal  church  of  Eneland  and  Ire- 
land, and  the  doctrine,  discipline,  and  giivemment  thereof,  and  likewiae 
the  Protestant  Presbyterian  church  of  Scotland,  and  the  doctrine, 
discipline,  and  government  thereof,  are  by  the  reroective  acts  of  union 
of  En^and  and  Scotland,  and  of  Great  BritaM  and  Ireland,  established 
permanently  and  inviolably. 

'^  And  whereas  the  right  and  title  of  archbishops  to  their  respective 
provinces,  of  bishops  to  their  sees,  and  of  deans  to  their  deaneries,  aa 
well  in  England  as  in  Ireland,  have  been  settled  and  established  by  law; 
be  it  therenire  enacted,  that  if  any  person  after  the  commencement  of 
this  Act,  other  than  the  person  tbereunto  authorised  by  law,  shall  assume 
or  use  the  name,  style,  or  title  of  archbishop  of  any  previnoe,  bishop  of 
any  bishoprick,  or  dean  of  any  deanery,  in  England  or  Ireland,  he  shall, 
for  every  such  ofifence,  forfeit  and  pay  the  sum  of  one  hundred  pounds. 

<' And  be  it  further  enacted,  that  if  any  person  holding  any  judicial 
or  civil  office,  or  any  mayor,  provost,  jurat,  bailiff,  or  other  corporate 
officer,  shall  after  the  commencement  of  this  act  resort  to  or  be  present 
at  any  place- or  public  meeting  for  religious  worship,  in  England  or  ia 
Ireland,  other  than  that  of  the  united  church  of  En^^and  and  Ireland, 
or  in  Scotland,  other  than  that  of  the  church  of  Scotland,  as  by  law 
established,  in  the  robe,  gown,  or  peculiar  habit  of  his  office,  or  attended 
with  the  ensiffn  or  insignia,  or  any  part  thereof,  of  or  belonging  to  such 
his  office,  su(£  person  shall,  beinjp  thereof  convicted  by  due  course  of 
law,  forfeit  such  office,  and  pay  ror  every  such  offence,  the  sum  of  one 
hundrJed  pounds. 

**  And  be  it  further  enacted,  that  if  any  Roman  Catholic  ecclesiastic, 
or  any  member  of  the  orders,  communities,  or  societies  hereinafter  men-> 
tioned,  shall  after  the  commencement  of  this  act  exercise  toy  of  the  ritea 
or  ceremonies  of  the  Roman  Catholic  religion,  or  wear  the  haluts  of*  his 
order,  save  within  the  usual  pli^xs  of  worship  of  the  Roman  Catholic 
religion,  or  in  private  houses,  such  (scdesiastic  or  other  person  shall, 
-being  thereof  convicted  by  due  course  of  law,  forfeit  for  eveiy  such 
offence  the  sum  of  fifty  pounds. 

*'  Provided  always,  and  be  it  enacted,  that  nothing  in  this  act  con* 
tained  shall  in  any  manner  repeal,  alter,  or  affect  any  provision  of  an  act 
inade  in  the  fifth  year  of  his  present  Majesty's  reign,  cntituled  "  An  Act 
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to  repeal  ao  much  of  an  Act  paned  in  the  ninth  year  of  the  reign  of  King 
Wilham  III.  as  relates  to  Burials  in  suppressed  Monasteries^  Abbeys,  or 
Convents  in  Ireland^  and  to  make  further  provision  with  renect  to  the 
Burial  in  Ireland  of  Persons  dissenting  from  the  Established  Church. 

''  And  whereas  Jesuits  and  members  of  other  reli^us  orders,  com- 
munities, or  societies  of  the  church  of  Rome,  bound  by  monastic  or 
religious  vows,  are  resident  within  the  United  Kingdom;  and  it  is 
expedient  to  make  provision  for  the  sradual  suppression  and  final  prohi- 
bition of  the  same  therein.  Be  it  therefore  enacted,  that  every  Jesuit, 
and  every  member  of  any  other  religious  order,  community,  or  society 
of  the  church  of  Rome,  bound  by  monastic  or  religious  vows,  who  at  the 
time  of  the  commencement  of  this  act  shall  be  within  the  United  King- 
dom, shall  within  six  calendar  months  after  the  commencement  of  this 
act,  deliver  to  the  clerk  of  the  peace  of  the  county  or^place  where  such 
person  shall  reside,  or  to  his  deputy,  a  notice  or  statement,  in  the  form 
and  containing  the  particulars  required  to  be  set  forth  iu  the  schedule 
to  this  act  annexed ;  which  notice  or  statement,  such  clerk  of  the  peace, 
or  his  deputy,  shall  preserve  and  register  amongst  the  other  records  of 
sudi  county  or  place,  without  any  fee,  and  shall  forthwith  transmit  a 
copy  of  sucb  notice  or  statement  to  the  chief  secretary  of  the  Lord 
Lieutenant,  or  other  chief  governor  or  governors  of  Ireland,  if -such 
perM>n  shall  reside  in  Ireland,  or  if  in  Great  Britain,  to  one  of  his 
Majesty's  principal  secretaries  of  state;  and  in  case  any  person  shall 
ofiend  in  the  premises,  he  shall  forfeit  and  pay  to  his  Majesty,  for 
every  calendar  month  during  which  he  shall  remain  in  the  United 
Kingdom,  without  having  delivered  such  notice  or  statement  as  is  here- 
inbetore  required,  the  sum  of  fifty  pounds. 

**  And  be  it  further  enacted,  that  if  any  Jesuit  or  memlier  of  any  such 
religious  order,  community,  or  society  as  aforesaid,  shall,  after  the  com- 
mencement of  this  act,  come  into  this  realm,  he  shall  be  deemed  and 
taken  to  be  guilty  of  a  misdemeanour,  and  bein^  thereof  lawfully  con- 
victed, shall  be  sentenced  and  ordered  to  be  banished  from  the  United 
Kingdom  for  the  term  of  his  natural  life. 

''Provided  always,  and  be  it  further  enacted,  that  in  case  any  natural 
bom  subject  of  this  realm,  being  at  the  time  of  the  commencement  of 
this  act  a  Jesuit,  or  other  member  of  any  such  religious  order,  commu- 
nity, or  society  us  aforesaid,  shall  at  the  time  of  the  commencement 
of  this  act  be  out  of  the  realm,  it  shall  be  lawful  for  such  persqn  to 
return  or  to  come  into  this  realm,  and  upon  such  his  return  or  coming 
into  the  realm,  he  is  hereby  required,  within  the  space  of  six  calendar 
months  after  his  first  returning  or  coming  into  the  United  Kingdom,  to 
deliver  such  notice  or  statement  to  the  clerk  of  the  peace  of  the  county 
or  place  where  he  shall  reside,  or  his  deputy,  for  the  purpose  of  being 
so  registered  and  transmitted  as  hereinbefore  directed ;  and  in  case  any 
such  person  shall  neglect  or  refuse  so  to  do,  he  shall,  for  every  such 
offence,  forfeit  and  pay  to  his  Majesty,  for  every  calendar  month  during 
which  he  shall  remain  in  the  United  Kingdom  without  having  delivered 
such  notice  or  statement,  the  sum  of  fifty  pounds. 

"  Provided  also,  and  be  it  further  enacted,  that  notwithstanding  any 
thing  hereinbefore  contained,  it  shall  be  lawful  for  any  one  of  his  Majesty^- 


494  Parliamentary  Proceedings.  [April, 

principal  lecfetaries  ci  state,  being  a  ProtoBtant,  hf  a  licence  in  writing, 
ncned  hy  him,  to  grant  permisnon  to  any  Jesuit  or  member  of  any  sudi 
mipous  order,  community,  or  society  as  aforesaid,  to  come  into  the 
United  Kingdom,  and  to  remain  therein  for  such  period  as  the  said 
secretary  of  state  shall  think  proper,  not  exceeding  in  any  case  the 
space  of  riz  calendar  months,  and  it  shall  also  be  lawful  for  any  of  his 
Majest/s  principal  secretaries  of  state  to  revoke  any  licence  so  granted 
before  the  expiration  of  the  Ume  mentioned  therein,  if  he  shall  so  think 
fit ;  and  if  any  suc)i  person  to  whom  any  such  licence  shall  have  been 
granted  shall  not  depart  from  thie  United  Kingdom  within  twenty  days 
after  the  expiration  of  the  time  mentioned  in  such  licence,  or  if  sodi 
licence  shall  have  been  revoked,  then  within  twenty  days  after  notice  of 
such  revocation  shall  have  been  siven  to  him,  every  penon  so  offending 
shall  be  deemed  guilty  of  a  mis&meanoor,  and  b^g  thereof  lawfully 
convicted,  shall  be  sentenced  and  ordered  to  be  banished  from  the 
United  Kingdom  for  the  term  of  his  natural  life. 

'*  And  be  it  further  enacted,  that  there  shall  annually  be  laid  before 
both  Houses  of  Parliament  an  account  of  all  such  licences  as  shall  have 
been  granted  for  the  purpose  hereinbefore  mentioned  within  the  twelve 
months  next  preceding. 

"  And  be  it  further  enacted,  that  in  case  any  Jesuit,  or  member  of 
any  such  religious  order,  community,  or  society  as  aforesaid,  shall,  after 
the  commencement  of  this  act,  witlun  any  part  of  the  United  Kingdom, 
admit  any  person  to  become  a  regular  ecdesiastic,'  or  brother,  or  member 
of  any  such  religious  order,  community,  or  society,  or  be  aiding  or  con- 
senting thereto,  or  shall  administer  or  cause  to  be  administered,  or  be 
aiding  or  assisting  in  the  administration  or  taking  any  oath,  vow,  or 
engagement,  purporting  or  intended  to  bind  the  person  taking  the  same 
to  the  rules,  ordinances,  or  ceremonies  of  such  religious  order,  commu- 
nity, or  society,  every  person  offending  in  the  premises,  in  England  or 
Ireland,  shall  be  deemed  guilty  of  a  mudemeanour,  and  in  Scotland  shall 
be  punished  by  fine  and  imprisonment. 

'^  And  be  it  further  enacted,  that  in  case  any  person  shall,  afWr  the 
commencement  of  this  act,  within  any  part  of  this  United  Kingdom,  be 
admitted  or  become  a  Jesuit,  or  brother,  or  member  of  any  o&er  such 
religious  order,  community,  or  society  as  aforesaid,  such  person  shall  be 
deemed  and  t^Lcn  to  be  guilty  of  a  misdemeanour,  and  being  thereof 
lawfully  convicted,  shall  be  sentenced  and  ordered  to  be  baniwed  tmn 
the  United  Kinedom  for  the  term  of  his  natural  life. 

"  And  be  it  nirther  enacted,  that  in  case  any  person  sentenced  and 
ordered  to  be  banished  under  the  provisions  of  this  act,  shall  not  depart 
from  this  United  Kingdom  within  thirty  days  after  the  pronouncing  of 
such  sentence  and  order,  it  shall  be  lawful  for  his  Majesty  to  cause  sudi 
person  to  be  conveyed  to  such  place  out  of  the  United  Kingdom,  as  his 
Majesty,  by  the  advice  of  his  Privy  Council,  shall  direct. 

**  And  be  it  further  enacted,  that  if  any  offender  who  shall  be  so  sen- 
tenced, and  ordered  to  be  banished  in  manner  aforesaid,  shall,  after  the 
end  of  three  calendar  months,  from  the  time  such  sentence  and  order  hath 
been  pronounced,  be  at  large  within  any  part  of  the  United  Kingdom, 
without  some  lawful  cause ;  every  such  offender  being  so  at  large  as 
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afoNflaid^  on  beins  thereof  lawfully  ooilTieted«  diall  be  tranq[Kirted  to 
Mich  plaoe  ai  shaU  In  appointed  by  bia  Majesty,  for  the  term  ai  his 
natural  life. 

^'  Provided  always,  and  be  it  enacted^  that  nodiing  herein  contained 
ahall^  extend  or  be  oonttrued  to  extend  in  any  manner  to  alfeet  any 
religious  order,  community,  or  establishment  consisting  of  females  bound 
by  roUgious  or  monastia  vowi* 

"  And  be  it  further  enacted,  that  all  penalties  imposed  by  this  act 
.shall  and  may  be  recovered  as  a  debt  due  to  his  Majesty,  by  information 
to  be  filed  in  the  name  of  his  Majest/s  attomey-raieral  for  Encknd  or 
for  Ireland,  as  the  ease  may  be,  in  the  Courts  ^  Exchequer,  in  England 
or  Ireland  respectively,  or  in  the  name  of  his  Majesty's  advocate-general 
in  the  Court  of  Exchequer  in  Scotland. 

'*  And  be  it  further  enacted,  that  this  act,  or  any^part  thereof,  may 
be  repealed,  altered,  or  varied  at  any  time  witiiin  this  present  session  c^ 
parliament. 

"  And  be  it  further  enacted,  that  this  act  shall  commence  and  take 
effect  at  the  expiration  of  ten  days  from  and  after  the  passing  thereof." 

8CHXOULB  RBFBBRBD  TO  IN  THIS  ACT. 


Date  of 
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Age. 
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birth. 
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oracTf  com« 
mtmityt  or 

•odetv, 

whereof  he  IB 

a  member. 

Name  and  usual 
residenoe  of  the 
next  immediate 
•uMciorofthe 
order,  commu- 
nity, or  ndety. 

Usual  plaee 

of  residence 

ofthe 

party. 

Cap.  8.  An  Act  to  amend  certain  acts  of  the  Parliament  of  Ireland, 
relative  to  the  election  of  members  to  serve  in  ParUamentj  and  to  regu- 
late the  qualifications  of  persons  entitied  to  vote  at  the  election  of 
knights  of  the  shire  in  Ireland. 

Sect-  1.  So  much  of  33  Hen.  8.  as  relates  to  the  qualification  of 
persons  entitied  to  vote  at  the  election  of  knights  of  the  shire  in  Ireland. 

Sect*  2.  No  person  to  vote  at  any  election  of  knight  of  the  shire, 
unless  he  have  a  freehold  estate  of  ten  pounds  a  year. 

Sect.  3.  Nor  unless  such  freehold,  if  under  twenty  pounds  a  year,  be 
restored  according  to  this  act. 

Sect*  4.    A  session  for  restoring  freeholds  to  be  holden  in  each  county. 

Sect,  5.  Notice  to  be  given  to  the  derk  of  the  peace  of  application  to 
register ;  and  derk  of  the  peace  to  enter  notices  in  a  list,  and  publish 
such  list  in  a  newspaper. 

Sect.  6.  Deeds,  &c.,  to  be  produced  at  sessions,  and  value  of  frediold 
to  be  proved. 
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Seci.  7-     Atfistant  banister  to  investigate  daim  to  register. 

Sed.  8.     If  assistant  barrister  adjudge  the  claimant  entitled^  be  shall 
take  the  oath  prescribed. 

Sect.  9.    Certificate  of  rsgistry  to  be  given. 

Sect.  10.     Oath  to  be  signed  by  the  assistant  barrister,  and  filed  of 
record. 

Seoi.  11.  If  claimant  not  entitled  to  register^  the  assistant  barrister 
shall  so  adjudge,  and  set  forth  the  objection. 

Sect  12.     If  order  be  founded  on  msufficiency  of  value,  claimant  may 
require  a  jury. 

Sect.  13,    When  registry  is  refused  on  any  other  ground,  claimant 
may  appeal  to  the  judge  of  assise ; 

Sect.  14.     Who,  in  case  of  reversal,  shall  do  the  acts  before  required  to 
be  done  by  the  assistant  barrister. 

Sect.  15.     After  the  session  first  directed,  freeholds  may  be  registered 
at  quarter-sessions. 

Sect.  16.  The  sheriff  or  under-sheriff^  and  other  officers,  to  attend  the 
sessions  for  r^istry. 

Sect.  17.     Such  session  to  be  deemed  a  court  of  record. 

Sect.  18.     Persons  registering  at  first  session'  exempt  from  fees. 

Sect.  1 9.     Fee  of  2*.  Od.  to  derk  of  the  peace. 

Sect.  SO.    Quakers  and  Moravians  may  affirm. 

Sect.  21.     False  oath  to  be  perjury. 

Sect.  22.     Forgery  of  certificate  or  oath,  felony. 

Sect.  28.     Fine  of  1  Oil  on  persons  refunng  to  give  evidence;  or  im- 
prisonment, not  exceeding  two  months. 

Sect.  24.     Persons  registering  at  first  sessions,  entitled  to  vote  imme- 
diately ;  others  after  six  months. 

Sect.  25.     Freeholders  of  fifty  pounds  may  register  under  this  act  or 
in  the  law  courts. 

Sect.  26.    Where  freeholds  of  fifty  or  twenty  pounds  value  are  rois- 
tered prior  to  this  act,  no  new  registry  required. 

Sect.  27*     No  registry  hereafter  made  diall  be  valid  unless  made  con- 
formably to  this  act. 

Sect.  28.     No  person  to  vote  unless  freehold  registered  within  eight 
years  preceding  the  writ. 

Sect.  29'     Duties  of  derk  of  the  peace,  and  former  enactments  in  force, 
save  as  hereby  altered. 

Sect.  SO.     Laws  in  force  respecting  the  registry  of  certain  freeholders 
extended  to  those  under  this  act. 

Sect.  31.     Freeholds   in    the   county  of  Dublin  may  be  registered 
before  the  chairman  of  the  sessions. 

Sect.  32.     Enactments -herein  contained  to  extend  to  him. 

Sect.  33.     Each  riding  of  the  county  of  Cork  to  be  deemed  a  county. 

Sect.  34.     Not  to  alter  the  qualification  of  rent-charger. 

Sect,  35.    Rector,  &c.  not  required  to  register. 

Sect.  36.    Assistant  barrister  enabled  to  administer  oaths. 

Sect.  37.     Expenses  of  notices,  &c.  to  be  be  paid  by  the  county. 

Sect.  SS.     Notice  to  be  giveu  of  terminaiion  of  the  first  sessions. 
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SecL  59.  In  caae  of  di«olution  of  parliament,  old  freeholders  may 
voce  if  no  notice  has  heen  published. 

SecL  40.    Assbtant  barristers  may  adjourn  sessions* 

Seci,  41 .    Assistant  barristers  to  be  remunerated. 

Sect  4Ay  43.    Commencement  of  act,  and  it  may  be  amended,  &c^ 

Cap.  10.  An  Acft  to  suspend  until  the  end  of  the  next  session  of  par^ 
liament,  the  making  of  lists  and  the  ballots  and  enrolments  for  the 
militia  of  the  United  Kingdoms,  and  to  reduce  the  permanent  stafi^ 
and  to  r^pilate  the  allowances  of  Serjeants  hereafter  appointed. 

Cap.  1 1.  (Scotland.)  An  Act  to  continue  for  two  years  an  Act  made 
in  the  54th  year  of  the  reign  of  his  late  Majesty,  for  rendering  the  pay- 
ment of  creditors  more  equal  and  expeditious  in  Scotland. 

Cap.  12.  An  Act  to  indemnify  such  persons. in  the  United  Kingdom 
as  have  omitted  to  qualify  themselves  for  offices  and  employments,  and 
for  extending  the  time  limited  for  those  purposes  respectively  until  the 
S5th  day  of  March,  1830. 

Cap.  13.  An  Act  to  provide  for  monies  paid  into  court  under  acts 
afterwards  repealed. 

Cap.  14.  An  Act  for  repealing  several  acts  relating  to  the  charity 
for  the  relief  of  the  poor  widows  of  commissioned  and  warrant  officers 
in  the  royal  navy,  and  for  substituting  other  provisions  in  lieu  thereof. 

Cap.  15.  An  Act  to  facilitate  the  public  business  in  certain  cases 
in  the  Navy  and  Victualling  departments. 

Cap.  16.  An  Act  to  continue  the  operation  of  an  Act  of  the  7th  year 
of  his  present  Majesty  for  suspending  the  provisions  of  an  act  of  his  late 
Majesty,  respecting  the  appointment  of  writers  in  the  service  of  the 
East  India  Company  ;  and  to  amend  the  provisions  of  an  Act  of  the  47th 
year  of  his  late  Majesty,  so  far  as  they  relate  to  the  period  of  residence 
at  Hertford  College,  as  a  qualification  for  certain  offices. 

Cap.  17.  An  Act  to  continue  until  the  31st  day  of  December,  1832, 
certain  Acts  relating  to  the  islands  of  Newfoundland,  and  the  fisheries 
carried  on  upon  the  banks  and  shores  thereof. 

Cap.  18.  An  Act  to  explain,  amend,  and  alter  the  Act  of  the  9th 
year  of  the  reign  of  his  present  Majesty,  for  regulating  the  care  and 
treatment  orinsane  persons  in  England. 

Cap.  19.  An  Act  to  explain  and  amend  an  Act  of  the  parliament  of 
Scotland,  intituled  an  Act  concerning  the  registration  of  seidns  and 
reversions  of  tenements  within  burgh. 

Cap.  20.  An  Act  to  carry  into  execution  the  stipulations  of  a  con- 
vention between  his  Majesty  and  his  Catholic  Majesty,  for  the  settle- 
ment of  certain  British  claims  upon  Spain,  and  of  certain  Spanish  claims 
upon  the  United  Kingdom. 
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Cap.  si.  An  Act  to  continue  compositions  for  the  assessed  taxes  for 
a  further  tenn  of  one  year. 

Cap.  S2.  An  Act  to  provide,  until  the  Slst  day  of  December,  1834« 
for  the  gofenunent  of  hia  Majesty's  settlements  in  Western  Australia, 
on  the  western  coast  of  New  Holland. 

Cap.  23.  An  Act  to  impose  duties  on  the  importation  of  silk  and 
silk  goods,  and  to  allow  drawbacks  on  the  exportation  thereof. 

Cap.  24.  An  Act  to  enable  the  commissioners  for  the  reduction  of 
the  national  debt,  to  grant  life  annuities  and  annuities  for  terms  of 
years. 

Cap.  25.  An  Act  to  provide  for  the  better  management  of  the 
affidrs  of  Greenwich  Hospital. 

Cap.  26.  An  Act  for  transferring  the  management  of  Greenwich 
out-pensions,  and  certain  duties  in  matters  of  prize,  to  the  Treasurer  of 
th  Navy. . 

Cap.  27.  An  Act  to  amend  the  several  acts  for  the  reduction  of  the 
national  debt. 

Cap.  28.  An  Act  to  apply  a  sum  out  of  the  consolidated  fund  and 
the  surplus  of  ways  and  means  to  the  seryice  of  the  year  1829* 

Cap.  29.  An  Act  to  defray  the  charge  of  the  pay,  dothing,  and 
contingent  and  other  expenses  of  the  disembodied  militia  in  Great 
Britain  and  Ireland,  and  to  grant  allowances  in  certain  cases  to  subaltern 
officers,  adjutants,  paymasters,  quartermasters,  surgeons,  assstant  surgeons, 
surgeons'  mates,  and  sexjeant-majors  of  the  militia,  until  the  25th  day 
of  March,  1880. 

Cap.  30.  An  Act  to  continue  and  amend  the  laws  relating  to  yeo- 
manry corps  in  Ireland. 

Cap.  31.    An  Act  for  funding  three  millions  of  exchequer  bills. 

Cap.  32.  An  Act  to  enable  one  or  more  of  the  CommissionerB  of  Excise 
to  act  for  the  dispatch  of  business  for  Scotland  and  Ireland  respectively. 

Cap.  33.  An  Act  to  amend  the  several  acts  for  the  encouragement 
of  the  Irish  fidieries. 

Cap.  34.  An  Act  for  consolidating  and  amending  the  statutes  in 
Ireland  relating  to  offences  against  the  person. 

Cap.  35.  An  Act  to  prevent  arrests  upon  mesne  process  when  the 
debt  or  cause  of  actidn  is  under  20^.,  and  to  regulate  the  practice  of 
arrests  in  Ireland. 

Cap.  36.  An  Act  to  continue  until  the  next  session  of  parliament, 
and  to  amend  the  Acts  for  the  relief  of  insolvent  debtors  in  Ireland. 

Cap.  37.    An  Act  to  amend  the  laws  relating  to  coroners  in  Ireland. 

Cap.  38.  An  Act  for  the  more  effectual  punishment  of  attempts  to 
murder  in  certain  cases  in  Scotland. 
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Cap.  89.  An  Act  for  oontmuing  to  his  Majesty  for  one  year  certain 
duties  on  sugar  imported  into  the  United  Kingdom,  fcAr  the  serrioe  of 
the  year  I8S9.  .    . 

Cap.  40l  An  Act  to  continue  for  one  year  and^  until  the«end  of  the 
then  next  session  of  parliament,  an  Act  of  the  6th  yearof  his  present 
Majesty^  for  proyiding  for  the  repairing  and  keeping  in  repair  certain 
roads  and  hridges  in  Ireland. 

Cap.  41.  An  Act  to  amend  the  laws  for  the  regulation  of  the  hutter 
trade  in  Ireland. 

Cap.  42.  An  Act  to  amend  an  Act  of  the  4th  year  of  his  present 
Majesty,  for  the  amendment  of  the  laws  respecting  charitable  loan 
societies  in  Ireland. 

Cap.  43.  An  Act  to  amend  the  laws  relating  to  the  customs. 

Cap.  44.    An  Act  for  improving  the  police  in  and  near  the  metropolis. 

Sect.  1.  His  Majesty  may  establish  a  new  police  for  the  metropolis 
and  the  surrounding  districts,  and  may  appoint  two^  persons  as  justices  to 
conduct  the  business  of  the  office  under  the  directions  of  a  secretary  of 
state,  which  justices  need  not  have  any  qualification  of  estate,  but  are  not 
to  act  in  general  or  quarter  sessions,  except  for  the  purposes  of  the  act 

Sed,  2.     Oath  to  be  taken  by  the  justices. 

Sect.  S.     Salary  not  exceeding  800/. 

Set^  4.  Westminster,  and  parts  of  Middlesex,  Surrey,  and  Kent,  to 
be  formed  into  one  district,  to  be  called  '*  The  Metropolitan  Police 
District,"  and  a  police  force  for  the  whole  district  to  be  appointed. 

Sect.  5.  The  justices,  subject  to  the  approbation  of  a  secretary  of 
state,  may  make  regulations  for  the  management  of  the  police  force, 
and  polic^en  may  be  suspended  or  dismissed  by  the  justices. 

Sect.  6.  Penalty  of  51,  on  publicans  harbouring  polioemen  during  the 
hours  of  duty. 

Sect.  7*  Powers  of  the  police  to  apprehend  all  loose,  idle,  and 
disorderly  persons,  whom  they  shall  find  custurbing  the  pubUc  peace,  or 
whom  they  shall  have  just  cause  to  suspect  of  any  evil  design,  and  all 
persons  found  lying  or  loitering  in  any  highway,  &c.  between  sunset 
and  eight  o'clock  in  the  forenoon,  and  not  giving  a  satisfactory  account 
of  themselves. 

Sect*  8.    Penalty  of  5L  on  persons  assaulting  police  force. 

^Sect,  9.  Constables  attending  at  the  watch-houses  in  the  niffht  may 
take  bail  by  recognizance  from  persons  brought  before  them  unr  petty 
misdemeanors ;  such  recognizance  to  be  conditional  for  the  appearance 
of  the  parties  before  a  magistrate ;  and  in  default  of  appearance  recog* 
nixanoe  to  be  forfeited ;  but  the  time  of  hearing  may  be  postponed. 


In  this  and  tevenl  other  nnrticulart  of  detail  the  bill  wu  materially  altered  in  its 
latter  stages ;  but  the  prindptB  remaining  the  same,  we  see  no  reason  to  Tnry  our 
former  observations  on  it. 
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Sect.  10.  His  Majesty  maj  appoint  a  penon  to  be  the  receiver  of  all 
monies  applicable  to  the  purposes  of  this  Act,  who  shall  give  security  ; 
and  the  money  is  to  be  placed  in  the  Bank  of  England,  and  drawn  out  by 
the  receivers,  whose  dnils  afie  to  be  countersigned  by  one  of  the  justices. 

Sect,  11.     Receivers'  accounts  to  be  auditra. 

Sect,  12.  Salary  of  receiver  700^  per  annum ;  salaries  and  wages  of 
police  men  to  be  regulated  by  the  Secretary  of  State>  and  rewards  for 
activity  and  superannuation  allowances. 

Sect,  13.  Upon  the  death  or  removal  of  receiver^  the  balance  of  cash 
Bt  the  Bank  shall  be  transferred  to  his  successor. 

Sect,  14.  Upon  the  removal  of  the  receiver,  his  successor  may  sue  for 
any  balance  remaining  in  his  hands ;  mode  of  proceeding ;  speoal  bail ; 
court  may  refer  the  accounts  to  an  officer  or  arbitrator. 

Sect,  15.  Mode  of  proceeding  against  the  representative  of  a  deceased 
receiver. 

Sect,  l6.  The  receiver  shall  contract  for  any  land  or  buildings  that 
may  be  required,  and  the  property  to  be  vested  in  him. 

Sect.  17«  Corporations  and  others  empowered  to  sell  lands  to  the 
receiver,  and  in  case  of  disagreement,  &c  the  value  shall  be  assessed  by 
ajury. 

Sect,  18.  So  justice,  &c.  under  this  Act  to  sit  in  parliament.  No 
justice,  receiver,  police  man,  &c  to  vote  at,  or  interfere  in  elections, 
under  penalty  of  100/. 

Sect.  1 9.  The  present  watch  in  each  parish,  &c  in  the  metropolitan 
district,  ^all  continue  until  it  shall  be  notified  to  such  parish  that  the 
new  police  is  appointed,  and  then  all  watch-boxes,  arms,  &c.  shall  be 
given  up  to  the  new  police,  and  the  present  watch  rate  shtdl  cease. 

Sect,  20. ,  Proviso  fpr  watch  rates  already  imposed,  but  this  Act  is  not 
to  affect  the  rates  for  paving,  lighting,  &c. 

Sect,  21.     Provision  for  outstanding  debts. 

Sect,  22.     Power  to  set  up  watch-boxes. 

Sect,  23.  The  overseers  in  every  parish,  &c.  of  the  metrdpolitan 
district,  shall  be  ordered  to  levy  a  police  rate  upon  all  persons  liable  to 
the  poor  rate ;  but  not  to  exceed  8d,  in  the  pound  in  any  one  year, 
according  to  the  valuation  for  the  county  rate. 

Sect,  24.     Who  to  hk  deemed  overseers. 

Sect,  25.  Police  rate  to  be  collected  in  the  same  manner  as  the  poor 
rate. 

Sect,  26.  Overseers,  on  non-nayment  of  the  police  rate,  shall  be  dis- 
trained upon ;  and  in  default  of  sufficient  distress,  the  arrears  may  be 
re-levied  on  the  parish ;  also  in  case  of  default,  occasional  overseers  may 
be  appointed  for  levying  the  police  rate. 

Sect,  27.  In  property  occupied  by  ambassadors,  the  landlord  shall  pay 
the  police  rate.  ^ 

Sect.  28.     Right  of  inspecting  county  rates. 

Sect.  29.     Accounts  to  be  laid  before  parliament  annually. 

Sect,  30,  Provision  for  assessing  and  levying  police  rate  in  those 
places  within  the  metropolitan  district  where  there  is  no  poor  rate. 

Sect.  31.     When  assessment  is  nmdc,  notice  thereof  shall  be  given. 
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and  all  pefBons  included  in  tbe  aMemnent  shall  have  liberty  to  inspect 
it ;  penalty  for  refusing  such  inspection,  &L 

SecL  9St.    Collection  of  the  police  rate  charged  in  such  assessment 

SecL  38.    Appeal  against  assessment. 

Sect.  54.  Ills  Majesty  may  hereafter,  by  order  in  council,  direct  any 
parities  in  Middlesex,  Surrey,  Hertford,  Essex,  and  Kent,  of  which  any 
part  is  within  twelve  miles  of  Charinff  Cross,  to  be  added  to  ^  district, 
imd  sudi  parishes,  when  added,  shall  be  subject  to  thf  pro?ision8  of  this 
act 

Sed.  85*    Misnomers  of  places  not  to  afiect  the  execution  of  'this  act 

Sed.  36.  Summons  for  ofiences  punishaUe  on  sumoiary  conviction 
under  this  act  may  be  served  on  the  wife,  or  servant,  or^mioate  of  the 
family ;  and,  in  case  of  non-appearance,  ofn^  two  justices  may  hear  and 
deiermme  the  case  ex  parie,*  or  issue  their  warrant,  psovi^iig  that  the 
prosecution  be  within  three  months. 

Sect.  37*  Penalties  to  be  applied  to  the  police  fund,  and  rate  payers 
may  give  evidence,  or  act  as  justices. 

Sect.  38.  Imprisonment,  for  non-myment  of  penalties,  not  to  exceed 
two  months,  for  5L,  four  for  10/.,  ana  six  in  any  other  case,  and  to  cease 
upon  payment 

Sect.  89.     Form  of  conviction. 

Sect.  40.     No  certiorari,  &c  to  be  allowed. 

Sect.  41.     Indemnity  to  persons  acting  under  this  act. 

Sect.  42,  43,  44.  Not  to  alter  3  Geo.  3.  or  6  Geo.  3.  relating  to  the 
police.     The  Act  may  be  amended,  and  to  be  deemed  a  public  act. 

Cap.  45.  An  Act  to  continue,  until  the  5th  day  of  July,  1832,  an 
Act  for  the  more  effectual  administration  of  the  office  of  a  justice  of  the 
peace  in  and  near  the  metropolis. 

Sect.  1.  3  Geo.  4.  c.  55.  as  amended  by  6  Geo.  4.  c.  21.  and  this  Act 
continued. 

Sed.  2.  Secretary  of  State  may  direct  that  the  horae  and  foot  patrol 
be  plaoed  under  the  new  police  office  when  established. 

Sect.  3.  Application  of  penalties  and  forfeitures,,  which  are  to  be 
paid  to  the  receiver,  except  when  adjudged  to  an  informer,  or  party 
aggrieved. 

Cap.  46.  An  Act  for  more  efi*ectually  executing  an  Act  of  the  last 
session  of  parliament,  for  the  better  regulation  of  divisions  in  the  several 
counties  of  England  and  Wales. 

Sect.  1.  Court  of  quarter  session,  on  making  order  for  division  of 
any  district,  may  at  the  same  time  make  order  respecting  the  duties  of 
the  'ligh  constables. 

Sect.  2.    Act  not  to  affect  the  rights  of  lords  of  manors. 

Cap.  47.    An  Act  to  continue  for  one  year,  and  until  the  end  of  the 


*  Thus  •  man  who  is  gone  to  York  mav  be  convicted,  on  an  ex  parit  heanng,  by 
any  two  justice^  pioyided  his  wife,  Ac.  got  his  lumoions  in  London. 
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next  Knion  of  parfiament,  and  to  amend  two  Acts  made  in  the  47th  and 
50th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  for 
the  preventing  improper  persons  from  having  arms  in  Ireland. 

Cap.  48.  An  Act  to  authorise  the  sale  and  transfer  of  the  stocks  or 
funds  standing  in  the  hoois  of  the  Bank  of  Ireland,  on  account  of  the 
office  of  the  Clerk  of  the  Pleas  in  the  Court  of  £xcheq[uer  in  Ireland^ 
and  the  payment  and  application  of  the  produce  of  such  stock  or  funds 
to  the  consolidated  fund  of  the  United  Kingdom. 

Cap.  49.  An  Act  to  continue,  till  the  5th  day  of  July,  1830,  the 
provisions  of  an  Act  to  allow  sugar  to  he  delivered  out  of  warehouse,  to 
be  refihed. 

Cap.  50.  An  Act  to  consolidate  and  amend  the  laws  relating  to  the 
management  and  improvement  of  his  Majesty's  woods,  forests,  parks,  and 
chaoes;  of  the  land  revenue  of  the  crown  within  the  survey  of  the 
Exchequer  in  England ;  and  of  the  land  revenue  of  the  crown  in 
Ireland ;  and  for  extending  certain  provisions  relating  to  the  same,  to 
the  Isles  of  Man  and  Aldemey. 

Cap.  51.  An  Act  to  amend  the  laws  relating  to  the  employment  of 
children  in  cotton  nulls  and  factories. 

Cap.  58.  An  Act  to  extend  the  powers  of  an  Act  of  the  4th  year  of 
his  present  Majesty  for  enlarging  the  powers  of  justices  in  determining 
complaints  between  masters  and  servants,  to  persons  engaged  in  the  silk 
trade. 

Cap.  5S.  An  Act  to  regulate  the  duties,  salaries,  and  emoluments  of 
the  officers,  clerks,  and  ministers  of  certain  ecclesiastical  courts*  io 
England. 

^ec^  1.  The  official  principal  of  the  Court  of  Arches,  together  with 
the  Chancellor  of  the  diocese  of  London  and  the  Commissary  of  the 
diocese  of  Canterbury,  or  with  either  of  them,  may  establish  a  taUa 
of  fees. 

SecL  2.     Which  are  to  be  the  only  lawful  fees. 

Seel,  S.     Power  to  make  alterations  or  additions  in  such  tables. 

Sed.  4.  Tables  of  fees  "to  be  hung  up  in  the  offices  to  whidi  they 
relate. 

Sect*  5.     Not  to  extend  to  fees  of  proctors  (!  I  \\ 

SecU  6.  Power  to  such  persons  to  make  regulations  for  the  due  per- 
formance of  duties  which  are  to  be  approved  by  the  archbishop. 

Sect,  7*  No  persons  shall  be  appointed  deputy  registrar,  entering 
clerk,  record  keeper,  derk  of  the  seats,  or  examiner,  unless  approved  l^ 
the  judges  of  the  respective  courts,  and  confirmed  by  the  Archbishop  of 
Canterbury  or  Bishop  of  London. 

SecL  8.    Clerks  A  seats  must  be  notaries  public,  and  have  served 


This  might  have  been  entitled  *•*•  An  Act  for  protecting  the  abuses  cf  the  codes* 
A»lical  courts,  than  which  none  more  flsgiantly  require  reform.** 
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seven  yean'  derkahip  with  a  proctor,  and  shall  execute  their  duties  in 
person. 

Sect.  9«  Additional  court-days  may  he  appointed,  and  orders  made 
for  expediting  causes. 

Sed.  10.    ndidays  to  be  the  same  as  at  the  Stamp  Office. 

iSed.  11.    Court  of  Peculiars  may  be  held  in  Doctor'  Commons. 

SeeL  12.  Officers  shall  continue,  and  business  be  transacted  in  the 
said  courts  during  the  vacancy  of  the  sees  of  Canter|nuy  and  London. 

Sect.  13.  Upon  death  of  judges,  surrogates,  &&'.<•;  continue  till  new 
appomtments. 

Cap.  54.  An  Act  for  directing  reports  to  be  made  respecting  eaols  in 
Scotland. 

Cap.  55.  An  Act  for  the  more  effectual  recovery  of  small  debts,  and 
for  diminishing  the  expenses  of  litigation  in  causes  of  small  amount  in 
the  Sheriff's  Court  in  Scotland. 

Cap.  56.  An  Act  to  consolidate  and  amend  the  laws  relating  to 
ftiendly  societies. 

Sed.  1.  33  Geo.  3.  c.  54;  so  much  of  S5  Geo.  3.  c  11 1.  as  relates 
to  friendly  societies;  S6  Geo. 3.  (Irish);  43  Geo.  3.  c.  Ill ;  49  Gea3. 
c.  58 ;  49  Geo.  3.  c.  125 ;  59  Geo.  3.  c.  128 ;  and  so  much  of  6  Geo.  4. 
c.  74.  as  relates  to  friendly  societies,  repealed. 

Sed.  2.  Any  number  of  persons  may  form  themselves  into  sudi 
society,  and  raise  funds,  and  make  rules,  with  power  to  alter  and  amend 
the  same. 

Sed.  3  Societies,  in  their  rules,  to  declare  the  purpose  of  their  esta* 
blishment,  &c 

Sed.^  4.  Rules  of  the  society  to  be  submitted  to  a  barrister  (appointed 
to  certify  aS  to  saving  banks^,  and  in  Scotland  to  the  Lord  Advocate, 
and  in  Ireland  to  a  bmister  (to  be  appointed  by  the  Attorney  General), 
by  whom  they  are  to  be  certified,  and  deposited  with  thr  clerk  of  the 
peace ;  and  the  rules,  when  certified,  to  be  confirmed  by  justices  at 
sessions;,  and  a  duplioite  certified  by  the  derk  of  the  peace ;  but  it  is 
not  necessary  to  su^nit  rules  to  the  barrister  or  advocate,  if  the  same  are 
copied  from  those  of  any  other  society  enrolled  in  the  same  county. 

Sed.  5.  If  the  barrister  or  advocate  refuse  to  certify,  the  rules  may 
be  submitted  to  the  sessions  with  his  objection,  and  they  may  be  aUow^ 
or  disallowed. 

Sed.  6.  Rules  not  to  be  allowed  unlesa  the  justices  are  satisfied  with 
the  taUes. 

Sed.  7-  No  society  entitled  to  the  benefit  of  this  Act  unless  their 
rules  have  been  confirmed. 

Sect.  8.  Rules  when  entered  to  be  bmding  on  the  members,  and  a 
copy  made  evidence. 

Sed.  9.     No  confirmed  rule  to  be  altered  but  at  a  geueral  meeting. 

Sed.  10.  Rules  shall  specify  place  of  meeting  and  duty  of  officers, 
but  the  place  may  be  altered. 

Sed.  11.  Society  may  appoint  officers,  who  are  to  give  security,  if 
required ;  trusteea  and  treasurer  to  give  bond  to  the  clerk  of  the  peace. 

2l2 
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for 


SeeLlfL    Connifeteei  to  be  qipoimed. 

SecL  IS.    Tieaiurer  to  ky  out  nupliit  of  eaatntonkma,  and  aoeoimt 


r  proeeeds. 
SecL  14. 


Treaniien  to  aoooimt,  subjected  to  the  Court  of  Exchequer. 

SecL  15.    Ezdieqner  may  i^ipoiiit  peiMns  to  eanvej  in  oo^ain  caaes. 

iSectf.  16L    And  to  tranafer  atock,  &e. 

Sed.  17*  -No  feea  to  be  token  for  any  proceeding  in  auch  oourts. 

SecL  IS.  Ezeepi  in  eertomGaaes;  the  penona  appointed  to  transfer 
atock  are  to  be  the  secretary^  dqmty  secretary,  or  acamntant  general  of 
the  Bank  of  Endand. 

SecL  19.    Act  to  be  indenmity  to  the  Bank. 

Sect.  20.  Execatora  to  pay  mmey  due  to  such  aocietiea  before  any 
other  debto. 

SecL  SI.  Effiscta  to  be  seated  in  truateea  or  treasurer,  who  may 
bring  or  defend  actiona. 

SecL9%>    Limitation  of  reqponaibili^  of  treaaurers  or  trustees. 

^ec^  23.  Payment  to  peracms  appearing  to  be  next  of  Un  to  be 
Talid. 

Sed.  24.  Payment  not  exoeeding  201.,  when  members  die  intestate, 
without  letters  of  administration. 

SecL  25.  Justices  may  hear  cases  of  fraud,  and  punish  by  fine  and 
imprisonment. 

SecL  26.     Proceedings  on  dissolution. 

Sed.  27.  Rules  to  be  made  directing  how  disputes  shall  be  settled  by 
arbitratorB ;  justices  to  enforce  awards. 

Sect.  28.  Reference  of  dilutes  may  be  to  justices,  if  so  directed  by 
therulesb 

Sed.  29.    Orders  of  justices  to  be  finaL 

Sed.  30.     Funds  may  be  subscribed  into  saving  banks. 

SecL  31.  Or  into  the  Bank  of  England,  on  receipts;  and  societies 
enrolled  under  59  Greo.  3.  c  128,  prior  to  July  28th,  1828,  entitled  to 
three-pence  per  cent,  per  diem. 

Sed.  S5t.    Minon  may  be  members,  and  have  legal  authority  to  act. 

Sed.  SS.  Societies  shall  make  annual  audits  and  statements  of  the 
funds  to  the  members. 

Sed'  34.     Returns  to  be  made  to  the  derk  €i  the  peace. 

SecL  35.  Return  to  he  transmitted  to  a  secretary  of  state,  and  laid 
before  parliament, 

Sed.  36.     Penalty  on  societies  not  making  returns. 

Sed.  37*     Exemption  from  stamp  duties. 

Sed.  38.    Construction  of  the  Act. 

Sed.  3g.    Act  to  extend  to  all  present  and  future  societies. 

Sed.  40.     Societies  already  enrolled  to  conform  within  thrtee  vear^ 

S^,  41.     Public  Act. 

Cap.  57.  An  Act  to  continue  till  the  first  day  of  July,  1830,  the 
powers  of  commisnoners  for  inquiring  concerning  charities  in  England 

nnd  Wales. 

Cap.  58.     An  Act  to  repeal  an  Act  of  the  Parliament  of  Ireland  of 
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the  ninth  year  of  the  zeign  of  Queen  Anne,  for  uniting  leyenl  perighei, 
•nd  building  leTerBl  parish  churdies  in  more  oooTenient  places,  so  &r  as 
relates  to  the  parishes  of  Oram  and  Drumtempley  in  the  diocese  of 
Elphin. 

Cap.  59.  An  Act  to  amend  an  Act  of  the  seventh  year  of  his  present 
Majesty  for  consolidating  the  trusts  of  the  several  turnpike  roads  in  the 
neighbourhood  of  the  metropolisy  north  of  the  river  Thames,  and  to 
maike  and  maintain  two  new  or  branch  roads  to  communicate  with  the 
said  metropolis  roods. 

Cap.  60.  An  Act  Ibr  raising  the  sum  of  18,^$B,S00L  for  the  service 
of  the  year  1829«  and  to  appropriate  the  supplies  granted  in  this  session 
of  pariiament 

Cap.  61.  An  Act  to  amend  an  Act  of  the  seventh  year  of  his  present 
Majesty  for  extending  to  Charing  Cross,  the  Strand,  and  places  adja- 
cent, the  powers  of  an  Act  for  making  a  more  convenient  communication 
fran  Mary-le-bone  Park. 

Cap.  62.  An  Act.  to  exclude  persons  accepting  offices  in  the  East 
Indies  from  being  members  of  the  House  of  Commons. 

Cap.  68.  An  Act  to  render  valid  an  Act  to  amend  the  law  relating 
to  the  employment  of  children  in  cotton  mills  and  factories,  (a) 


(a)  The  origfaial  set  (e^i.  51.)  was  siiMwdrf  by  Uit  Lordi,  and  bj  mistake  not 
retttrned  totfae  Commoni. 
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